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CHAPTEI^      THB      FI&ST. 

OF  THB  NATURE  OF  CRIMESj    and 
THEiR   PUNISHMENT. 

WE  are  now  arrived  at  the  fourth  and  laft  branch 
of  thefe  commcntaries ;  which  treats  of  public 
wrongSf  or  crimes  and  mifdemefnors.  For  we 
may  remember  that,  in  the  beginning  of  the 
prcceding  volume  *,  wrongs  Mrere  divided  into  two  fpecies ; 
the  one  private,  and  the  other  public*  Privatc  wrongs, 
which  are  frcquently  termed  civil  injuries,  were  the  fub* 
jeft  of  that  entire  book :  we  are  now  therefore,  laftly,  to 
proceed  to  the  confideration  of  public  wrongs,  or  crimes  and 
tnifdemefnors ;  with  the  means  af  their  prevention  and  pu- 
nifhment.  In  the  purfuit  of  which  fubjeft  I  fliall  confider, 
iti  the  firft  place,  the  general  nature  of  crimes  and  punifh- 
mcnjts;  -fecondly,  thc  perfons  capable  of  committing  crimes ; 

.':..  .    <  Book  III.  ch.  u 
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thirdlyy  their  feveral  degrees  of  guilt,  ae  prmciples  or  accel^ 
fories ;  fourthly,  the  fevef al  fpecies  of  crimes,  with  the  piu- 
nifliment  annexed  to  each  by  the  laws  of  ^ngland  i  fifthly» 
the  means  of  preventixig  thcir  perpetration ;  and  fixthly,  the 
method  of  infli£^ing  thofe  punifliments,  which  tfae  law  has 
annexed  to  each  feveral  ctime  and  mi£iemefnor. 

«  FiRST,  a$  to  the  general  nature  of  crimes  and  their  pxi- 
nifhment :  the  difcuffion  and  admeafurement  of  which  formd 
iri  every  country  the  code  of  criminal  law  ^  or,  as  it  is  more 
ufually  denominated  with  us  in  England,  thp  doArine  of 
I  thepleas  ofthe  croivn;  fo  called,  becaufe  the  king>  in  whom 
centers  the  majefty  of  the  whole  community,  i»  fuppofed  by 
the  law  to  be  the  perf(m  injured  by  every  infra£lion  of  thc 
public  rights  belonging  to  that  community,  and  is  therefore 
in  all  cafes  the  propcr  proiecirtifMr  ios  €¥€ry  public  oflFence  ^* 

The  knowlege  of  this  branch  of  jurifprudcnce,  which 
teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
adjufts  to  it  it's  adequate  and  necefTary  penalty,  is  of  the 
«tmoft  impoYtance  to  every  individual  in  the  ftate.  For,  (as 
cvery  great  mafter  of  the  crown  law  ^  has  ^obferVed  upo^  a 

'fimilar  occafion)  no  rank  or  elevation  in  life,  tio  uprightnefs 
of  heart,  no  prudence  or  circumfpe£lion  o^  condu^b,  iboul^l 
tempt  a  man  to  conclude,  that  he  may  not  at  fome  time  or 

'  othcr  be  deeply  intereftcd  in  thefe  refearches,  The  infirmi- 
ties  of  the  beft  among  us,  the  vices,  and  ungovemable  pat 
fions  of  others;  the  inftability  of  ail  human  afFairs,  and  the 
numberlefs  unforefeen  events,  which  the  compafs  of  a  day 
may  bring  forth,  will  teach  us  (upon  a  moment's  refleftipn) 
that  to  know  with  precifion  what  the  laws  of  our  country 
have  forbidden,  and  the  deplorabk  confequences  to  which  a 
wilful  difobedience  may  expofe  us,  is  a  matter  of  univerfal 
concem. 

In  proportion  to  the  importance  of  the  criminal  law,  ought 
alfo  to  be  the  care  ahd  attentien  of  the  legiflature  sn  properly 

*  See  Vol.  I.  p.  »6?.  *  Sif  Michacl  Fafter,  pref.  to  «p. 
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formittg  stnd  enibrcing  it.  It  (hould  bc  ^ounded  Upoa  priiH  i 
ciples  that  are  permanent,  uniform,  and  uniyerfal  j  and  al- 
Ways  conformable  to  the  di£tate8  of  truth  and  juftice,  tb^ 
«feelings  of  humanity,  and  the  indelible  rights  of  mankind  : 
though  it  fometimes  (provided  there  be  no  tranfgreffion  of 
thefe  etemal  boundaries)  may  be  modiiied^  narrowed,  or  en-^ 
larged,  according  to  the  local  or  occafional  neceiEties  of  the 
ftate  which  it  is  meant  to  govem.  And^  yet,  either  from  a 
want  of  attention  to  thefe  principles  in  the  firft  concoAion 
of  the  lawSf  and  adopting  in  their  ftead  the  impetuous  dic- 
tates  of  avarice,  ambition^  and  revenge;  from  retaining  the 
difcordant  political  reguladons»  which  fuccel&ve  conquerord 
of  fa£tions  have  eftabliihed^  in  the  various  revolutions  of  go- 
vemment ;.  from  giving  a  lafting  efficacy  to  fan£tions  that 
Mrere  intended  to  be  temporary,  and  made  (as  lord  Bacon 
cxprefles  it)  merely  upon  the  fpur  of  the  occafion ;  or  fromi 
laftly,  too  haftily  employing  fuch  means  as  are  greatly  dif-* 
proportionate  to  their  end,  in  order  to  check  the  progrefs  o( 
fome  very  prevalent  offisnce ;  from  fome^  or  from  all,  o£ 
thefe  caufes,  it  hath  happened,  that  the  criminal  law  is  in 
every  country  of  Europe  mdte  rude  and  imperfed^  than  the 
civiL  I  ihall  not  here  enter  into  any  minute  inquiries  con- 
cerning  the  locat  conftitutions  of  other  nations;  the  inhu* 
manity  and  miftaken  policy  of  which  have  been  fufficiently 
pointed  out  by  ingenious  writers  of  their  own  ^**  But  even 
with  us  in  England,  where  our  crown-law  is  with  jufticc 
fuppo&d  to  be  more  nearly  advanced  to  perfe£lion ;  where 
crimes  are  more  accurately  defined,  and  penalties  lefs  uncer^ 
tain  and  arbitrary;  where  all  our  accufations  are  publicy  and 
our  trials  in  the  face  of  the  M^orld;  where  torture  is  unknowni 
and  every  deiinquent  is  judged  by  fuch  of  ^is  equals,  againft 
whom  he  can  form  no  exception  nor  even  a  perfonal  difiike^ 
'^— even  here  we  fliall  occafionally  find  room  to  remark  fome 
particulars»  that  feem  to  want  revifion  and  amendment* 
Thefe  have  chiefly  arifen  from  too  fcrupUlous  an  adherence 
to  fome  rules  of  the  antient  common  law,  when  the  reafons 
haveccfafed  uponwhich  thofe  rules  were  founded;  from  not 
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repcallng  fucti  of  thc  old  penal  laws  as  arc  cither  obfolete  or 
abfurd  5    and  from  too  littlc  care  and  attcntion  in  framing 
and  paflTmg  new  ones.     The  ena£ling  of  penalties,  to  which 
1  \<^ho!e  nation  fhall  be  fubjeO:,  ought  not  to  bc  left  as  a 
matter  of  indifFerence  to  thc  paflions  or  interefts  of  a  few, 
who  tipon  temporary  motives  may  prefer  or  fupport  fuch  a 
bill;   but  be  calmly  and  maturely  confidered  by   perfons 
who  know  what  provifions  the  laws  have  already  made  to  re- 
medy  the  mifchief  complaincd  of,  who  can  from  experience 
forcfee  the  probable  confequences  of  thofe  which  are  now 
propofed,  and  who  will  judge  without  paflion  or  prejudice 
how  adcquate  they  are  to  the  evil.     It  is  never  ufual  in  tho 
houfe  of  peers  even  to  read  a  priVatc  bill,  which  may  afFe£lr 
the  property  o^  an  individual,  without  firft  referring  it  to  fomc 
of  the  learned  judges,  and  hearing  thcir  rcport  thereon  •. 
And  furely  equal  precaution  is  necefTary,  when  laws  are  to 
be  eftabliftied,  which  may  afFe£):  the  property,  the-  liberty, 
I  and  perhaps  even  the  lives,  of  thoufands.     Had  fuch  a  refe- 
rence  taken  place,  it  is  impofTible  thatin  the  eighteenthcen- 
tury  it  could  ever  have  been  made  a  capital  crime,  to  break 
down  (ha^ever  malicioufly )  the  mound  of  a  fifhpond,  whcre- 
by  any  fifli  fhall  efcape ;  or  to  cut  down  a  cherry-trce  in  an. 
orchard  ^  Were  even  a  committee  appointed  but  once  in  an 
hundred  years  to  revife  the  criminal  law,  it  could  not  have 
continued  to  this  hour  a  felony  without  benefit  of  clergy,  to 
be  feen  for  one  month  in  the  company  of  perfons  who  call 

thexnfelyes,  or  are  called  Egyptians  «  (a), 

> 

It  is  truc,  thatthefe  outrageous  penalties,  being  fcldom 
or  never  inflidled,,are  hardly  known  to  be  law  by  the  public: 

¥     ^Sec  Vol.  11.  p.  345«  %  Stat.  5  EI12.  <u  20, 

f  Stat.  9  Geo.  I.  c.  22.  31  Geo.  11.  c.42. 

•-------■-  -      -  ...  -  .-   ■ 

{  CaJ  [Butnow  by  itatute  23  Geo.  3.  c.51.  it  is  enadled  as  fol- 
lows :  •'  Whereas  an  ait  made  in  the  fifth  year  of  the  reign  oF 
•'  quecn  Elizabeth,  intituled,  An  aA  for  furthej*  punifhment  of 
•'  vagabond»  calling  themfelves  Egyptlans,  is  and  ought  to  be 
"  confidered  as  a  law  of  excelTive  feventy,  be  it  therefore  enaft- 
<«  ed,  l^c,  that  from  and  after  the  firll  day  of  Adguft  1783,  the 
••  faid  ad  Ihall  be,  and  the  fame  is  hcreby  repealed.*'] 

but 
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bnt  tliat  rather  aggravates  tjie  mifchief,  by  laying  a  fn;ire  for 
the  unwary.  Yct  they  cannot  but  occur  to  thc  obfetvatioxi 
of  any  one,  who  hath  undertakcn  the  taik  of  cxanftiniog  the 
great  outlines  of  the  Englifh  law,  and  tracing  thcm  up  to 
their  principles :  and  it  is  the  duty  of  fuch  a  one  to  hint  them 
with  decency  to  tliofc,  whofe  abilitics  and  ftations  cnable 
thcm  to  apply  the  remedy.  Having  therefore  premifed  this 
apology  for  fome  of  the  enfuing  rcmarks,  -which  might  othcr- 
-wife  fecm  xo  favour  of  arrogancc,  i  proceed  now  to  confidcr 
(in  the  firft  place)  the  general  nature  of  crimes^ 

I.  A  CRiME,  or  mifdemefnor,  is  an  a£k  committed,  or 
omitted,  in  violation  of  a  public  law,  cither  forbidding  or 
cJommanding  it.  This  general  definition  comprehends  both 
crimes  jand  mifdemefnors ;  which,  properly  fpeaking,  arc 
mere  fynonymous  terms :  though,  in  coiyimon  ufagc,  thc 
word  "  crimes"  is  made  to  denote  fuch  oiFences  as  are  of  ^ 
deeper  and  more  atrocious  dye ;  while  fmallcr  faults,  and 
omiflions  of  lefs  confequence,  are  comprized  under  th^ 
gentler  names  of  "  mifdemefnors**  only. 

The  diftinGion  of  public  wrongs  from  privatc,  of  crimes 
and  mifdemefnors  from  civil  injuries,  feems  principally  to 
confift  in  this :  that  private  wrongs,  or  civil  injurics,  are  an 
kifringemcnt  or  privation  of  the  civil  rights  which  belong  to 
individuals,  confidered  mcrclyasindividuals;  public  wtongs, 
or  crimes  and  mifdemefnors, .  are  a  breiach  and  violation  of 
the  public  rights  and  duties,  duc  to  the  wholc  community, 
confidered  as  a  eommumty,  in  it^s  focial  aggre^ate  capacity« 
As  if  I  detain  a  field  from  another  man^  to  which  the  law 
jbas  given  him  a  right,  this  is  a  civil  injury,  and  not  z 
crime  j  for  here  only  the  right  of  an  individual  Is  con*^ 
cerned,  and.  it  is  immaterial  to  the  public,  which  of  us 
Ls  in  poiTeffion  of  the  land:  but  treafon,  murder,  and 
robbery  are  properly  ranked  among  crimes;  fincc,  be* 
fides  the  injury  done  to  individuals,  they  ftrike  at  the 
very  being  oiF  fociety,  which  cannot  poffibly  fubfift, 
where  aftionf  of  tfii^  iprt  are  fufFered  k>  efcapc  with 
ijnpunity,  _ 

A  3  *^ 


%  Tvttte  Bo«k  IV. 

In  all  cafed  Ac  crime  includes  an  mjury :  cvcrjr  publiQ 
pffencc  18  a]fo  a  privatc  wrong,  and  fomcwhat  morc ;  it  af- 
fcGts  the  individual,  and  it  likcwife  aficfis  the  communjty« 
Thu8  treafon  in  imagining  thc  kin^  dcath  mvolvcsr  iri  it 
confpiracy  againft  an  individual,  which  is  alfo  a  civil  in- 
jury ;  but  as  this  fpccies  of  trcafon  in  it's  confequences  prin-p 
cipally  tends  to  thc  diflblution  of  govcmmcnt,  and  thc  dc-i 
ftruftion  thcreby  of  the  order  and  peace  of  fociety,  this  dc-» 
nominates  it  a  crimc  of  thc  highcft  magnitudc.  Murder 
18  an  injury  to  the  lifc  of  an  individual  j  but  thc  law  of 
fociety  confidcrs  principally  thc  lofs  which  thc  ftatc  fuftains 
by  being  deprived  of  a  membcr,  and  thc  pcniicious  cxamplc 

^  thereby  fet  for  others  to  do  the  likc,  Robbcry  may  be 
conCdered  in  thc  fame  view ;  it  is  an  injury  to  private  prO" 

Iperty;  but  werc  that  all,  a  civil  fatisfa£hion  in  damagea 
might  atone  for  it ;  the  public  mifchicf  is  thc  thing,  for  thc 
prevcntion  of  which  our  laws  have  made  it  a  capital  Qffcncc* 
|n  thefe  grofs  and  atrocious  injurics  the  privatc  wrong  is 
fwallowed  up  in  the  public :  we  feldpm  hcar  any  mcntioa 
made  Qf  fatisfaftion  tb  thc  individual;  thc  fatisfa£kion  to  the 
community  bcing  fo  vcry  grc^t.  And  indccd,  as  thc  public 
^rime  is  not  otherwife  avcnged  tban  by  forfciturc  of  lifc  and 
property,  it  is  impoffible  afterw^rds  tp  make  any  reparation 
for  the;  privatc  wrong :  which  can  only  bc  had  from  the  body 
or  goods  of  thc  a|;greffor»  But  thcrc  arc  crimcs  of  an 
^nferior  natiire,  in  wbich  the  public  puniflimcnt  is  not  fo 
feverc,  but  it  ^ffords  room  for  a  private  compcnfation  alfo : 
^nd  hcrein  thc  diftinflion  of  crimea  from  civil  injuries  is 
vcry  apparent,  For  inftance ;  in  thc  cafe  of  battery,  or 
bcj^ting  another,  the  aggreffor  may  be  indiftcd  for  this  at 
^  fuit  of  the  king,  for  difturbing  thc  public  peacc,  and 
bc  puniflied  criminally  by  fine  and  imprifonra^nt :  and  thq 
party  beaten  may  alfo  have  his  grivate  remedy  by  aftion 
of  trefpafs  for  the  injury  which  he  in  particular  fuftainS} 
and  rccover  a  civjl  fatisfaflion  in  damages.  So  alfo,  i^ 
cafc  of  a  public  nufance,  as  digging  a  ditch  actofs  a 
highway,  this  is.  punifhable  by  indiftmcnt,  as  a  common  of^ 
fenge  to  thc  whple  kingdom  and  all  his  majefty's  fubjef^s ; 

...  ^ut 
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Inxt  if  asy  mdiYidual  fuftains  any  fpecial  damage  thereby»  as 
laming  his  horfcy  bteadcing  his  carriage,  or  the  iike»  the  of«- 
ieader  may  be  compelled  to  make  ample  faii$fa£tioa>  as  weU 
for  the  private  injury,  aa  fbr  the  public  wroiig. 

Upom  the  whole  we  may  obferve,  that  in  taking  cogni^ 
zance  of  all  wrong^  or  unlawful  ads»  the.law  has  a  doublc 
view :  viz»  not  only  to  redrefs  the  party  injured,  by  rithcr 
reftoring  to  him  his  right^  if  poi&ble ;  or  by  giving  him  dm 
equivalent ;  the  manner  of  doing  which  was  the  objeA  ef 
our  inquiries  in  the  preceding  book  of  thefe  commenta*- 
yies :  but  aiib  to  fecure  to  the  public  the  benefit  of  fociety^ 
by  preventuig  or  punifliing  every  breach  and  violation  of 
thofe  laws,  which  the  fovereign  power  has  thought  proper  to 
eftablifh,  for  the  govemment  and  tranquillity  of  the  whole* 
What  thpfe  breaches  are>  and  how  prevented  or  puniflicdi 
are  to  be  confidered  iii  the  prefent  book« 

11.  The  nature  of  crimes  and  mifdemefnors  in  general  bc- 
ing  thus  afcertained  and  diftinguiflied,  I  proceed  in  the  titist 
plaee  to  confider  the  general  nature  of  ^ni/bments :  whick 
are  evils  or  inconveniencies  confequent  upon  crimes  and 
mifdemefnors ;  being  devi&d^  denounced,  and  infli£ied  by 
human  laws^  in  confequence  of  difobedience  or  miftiehaviour 
in  thofe,  to  regulate  whofe  cendu£t  fuch  laws  were  refpecp 
tively  made.  And  herein  we  will  briefly  confider  iticpower^ 
the  endf  and  the  meafure  of  human  puniflunent. 

I.  As  to  the  powr  of  human  punifliment»  or  the  right  of 
the  temporal  legiflator  to  infli£fc  difctetionary  penalties  for 
crimes  and  mifdemefnors  ^.  It  is  clear,  that  the  right  of 
punifliing  crimes  agaipft  the  law  of  nature,  as  murder  and 
the  like,  is  in  a  ftate  of  mere  naturc  vefted^in  every  indivi* 
dual*  For  it  muft  be  vefted  in  fomebody ;  otherwife  the 
laws  of  nature  would  be  vain  and  fruidefs,  if  none  were  em* 
powered  to  put  them  in  execution :  and  if  that  power  is 
refted  in  any  one^  it  muft  alfo  be  veflsd  in  all  mankind  % 

k  £ce  Grotiws,  ^]*  ^-  ^P*  '•  *•  ^*  ^*    Puff«ndorf,  L.  of  Na^.  U  N.  W.  8,^*3. 
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fincc  all  arc  by  naturc  equal.  Whcrcbf  the  firft  mu,rdcrer 
Cain  was  fo  fcnfible,  that  wc  find  him  ^  exprcifing  his  ap« 
prchenfions,  that  whoever  fhould  find  him  would  flay  him. 
In  a  ftatc  of  focicty  this  right  is  transfcrrcd  from  individuals 
to  thc  fovcreign  power;  whercby  men  arc  prcvcntcd  from 
beitig  judges  in  their  own  caufes^  which  is  one  of  the  evils 
that  civii  government  was  intendcd  to  remedy.  Whatevef 
|)ower  thcrefore  individuals  had  of  puniftiing  ofiences  againft 
the  law  Qf  nature,  that  is  now  vefted  in  thc  magiftrate  alone  i 
who  bears  the  fWord  of  juftice  by  the  confent  of  the  wholc 
community.  And  to  this  precedent  natural  power  of  indii^ 
viduals  muft  be  referred  that  right,  which  fome  havc  argued 
to  belong  to  every  ftate,  (though,  In  faft,  nevcr  exercifcd 
by  any)  of  punifliing  not  only  thcir  own  fubje£ls,  but  alfo 
foreign  cmbafTadors,  even  with  death  itfelf;.  in  cafe  they 
have  ofiended,  not  indeed  againft  the  itiunicipal  laws  of  the 
irountry,  but  againft  thc  divine  laws  of  nature,  and  become 
liablc  thereby  to  forfcit  their  lives  for  thcir  guilt  \ 

As  to  ofifences  mercly  againft  the  laws  of  foclety,  which 
»re  only  mala  probibiia^  and  not  mala  in  fe  s  the  temporal 
magiftratc  is  alfo  empowered  to  infli£t  cocrcive  pcnaltics  for 
fuch  tranfgreflions :  and  this  by  the  confent  of  individuals  \ 
who,  in  forming  focietics,  did  either  tacitly  or  exprcfsly  in- 
vcft  the  fovcrcign  power  with  a  right  of  making  laws,'  and 
pf  enforcing  obedience  to  them  when  made,  by  exercifingi; 
lipon  their  nonrobfervance,  feverities  s^dcquatc  to  the  evil. 
The  lawfulnefs  therefore  of  punifliing  fucji  criminals  is 
founded  upon  this  principle,  that  the  law  by  which  tKey  fti& 
fer  was  made  by  tkeir  own  confent ;  it  is  a  part  of  the  ori-; 
ginal  contrad  into  which  they  entered,  when  firft  they  en- 
gaged  in  fociety ;  it  was  calculated  fpr,  and  )ias  long  con<} 
tributed  to,  their  own  fcQurity, 

1 

Th^s  right  therefbrc,  being  Aus  confcrred  by  umverfal 
Cpnfent,  gives  tothe  ftate  exaftly  the  famc  power,  and  no 
^ore,  gver  all  it's  membcrs,  as  each  indiyidual  member  had 

i  Otn*  ty.  14«  k  See  VoU  I.  ^ag.  254.' 
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naturaliy  over  himfelf  or  others.  Which  has  occafioned  | 
fome  to  doubt,  how  far  a  human  legiflature  ought  to  infli£k 
capital  puniflbments  ioxpofttive  offence^;  oflFences  againft  the 
municipal  law  only,  and  not  againft  the  iaw  of  nature; 
fince  np  individual  has,  naturally,  a  power  of  infli£ting  death 
upon  himfelf  or  others  for  a£tions  in  themfelves  indiiferenti. 
With  regard  to  ofFences  mala  infij  capital  punifliments  are 
in  fome  inftances  inflifted  by  thc  immediate  comniand  of  God 
himfelf  to  all  mankind*,  as,  in  the  cafe  of  murder,  by  the 
precept  delivered  to  Noah,  their  common  anceftor  and  re- 
prefentative  *,  *^  whofo  (heddeth  man's  blood,  by  man  ihall 
"  his  blood  be  fhed."  In  other  inftances  they  are  inflifted 
after  the  nample  of  the  creator,  in  his  pofitive  code  of  iaws 
for  the  regulation  of  the  Jewifli  republic  ;  as  in  the  cafe  of 
the  crime  againft  nature»  But  they  are  fometimes  inflicled 
without  fuch  exprefs  warrant  or  example,  at  the  will  and 
difcretion  of  the  human  legiflature  ;  as  for  forgery,  for  theft, 
and  fometimes  for  ofi^ences  of  a  lighter  kiud.  Of  thefe  wc 
are  principally  to  fpeak  :  as  thcfe  crimes  are,  none  of  them, 
offences  againft  natural,  but  ohly  againft  fpcial,  rights  \  not 
even  theft  itfelf,  unlefs  it  be  accompanied  with  violence  to 
pne's  houfe  or  perfon  :  all  others  being  an  infringement  of 
that  right  of  property,  which,  as  we  have  formerly  feen  ™, 
pwes  it's  origin  not  to  the  law  of  naturc,  but  merely  to  civij 
focietyt 

The  praftice  of  infli£iing  capital  punifhments,  for  of^  j 
fences  of  human  inftitution,  is  thus  juftified  by  that  great 
and  good  man,  fir  Matthew  Hale  "  :  **  when  ofFences  grow 
**  enormous,  frequent,  and  dangerous  to  a  kingdom  or  ftatc, 
•*  fleftruftive  or  highly  pemicious  to  civil  focieties,  and  to 
•*  the  great  infecurity  and  danger  of  the  kingdom  or  it"s  in- 
*^  habitants,  fevere  punifhment  and  even  death  itfelf  is  ne^ 
**  cefTary  to  be  annexed  to  laws  in  many  cafes  by  thc  pru- 
*^  dence  of  lawgivers."  It  is  therefore  the  enormity,  or  dan- 
gerous  tendency,  of  the  crime,  that  alone  can  warrant  any 
carthly  legiflature  in  putting  him  to  dcath  that  commits  it. 

I  Gsn.  ix.  6.  »  l  Hal,  P.  C.  13, 
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tt  i$  not  i€s  frequency  ohtjr,  or  the  difficulty  of  otherwife 
preventing  it,  that  will  excufe  our  attempting  to  prevent  it 
Ky  a  wanton  efFufion  of  human  blood.  For,  though  the  end 
ef  puniihment  is  to  deter  men  firom  oiFending)  it  nerer  can 
follow  from  thence^  that  it  is  lawful  to  deter  tfaem  at  any 
rate  and  by  any  means ;  fince  there  may  be  unlawful  me* 
Aodsof  cnforcing  obedience  even  to  the  jufteft  laws.  Evcry 
kumane  legiflator  will  be  therefore  extremely  cautious  of 
eftabliihing  laws  that  inflift  the  pcnalty  of  death,  efpecially 
fbr  flight  ofiTences,  or  fuch  as  are  metely  pofitive.  He  will 
cxpe£k  a  bcttcr  reafon  for  his  fo  doing,  than  that  loofe  one 
which  generally  is  givcn  5  that  it  is  found  by  former  expc- 
I  ricnce  that  no  lighter  penalty  will  be  eflFeftuaL  For  is  it  found 
upon  farther  experience,  that  capital  puniftiments  are  morc 
cffcftual  ?  Was  the  vaft  territory  of  all  the  Ruflias  worfe 
regulated  under  the  late  emprefs  Elizabeth,  than  under  her 
jDore  fanguinary  predeceflbrs  ?  Is  it  now,  under  Catherine  Ef, 
ifefs  civilizcd,  lcfs  focial,  lefs  fecurc  ?  And  yet  we  are  af- 
fored,  that  neitherof  thefc  illnftrious  princeflies  Jjave,  through- 
out  their  whole  adminiftration,  infli£bed  the  penalty  of  death : 
and  the  latter  has,  upon  full  perfuafion  of  it^s  being  ufelefs, 
nay  even  pernicious,  given.  orders  for  abolifliing  it  entirely 
throughout  her  extenfive  dominionso.  But  indeed,  werc 
Capital  punifliments  proved  by  expericnce  to  be  a  fure  and 
cfiedlual  remedy,  that  would  not  prove  the  neceflTity  (iipoii 
which  the  juftice  and  propriety  depend}  of  inflifl:ing  them 
upon  all  occafions  when  Qtber  expedients  fail,  I  fear  this 
Tcafoning  would  extend  a  great  deal  too  far.  For  inftance^ 
the  damage  done  to  our  public  roads  by  loaded  waggon^  ig 
univerfally  allowed,  and  many  laws  have  been  made  to  pre-* 
vent  it  i  none  of  wjiich  have  hitherto  proved  effe£i:ual.  But 
it  does  not  therefore  follow,  that  it  would  be  juft  for  the  le* 
giflature  to  infli£t  death  upon  every  obftinate  carrier,  who 
clefeats  or  eludes  the  provifions  of  former  ftatutes.  Where 
the  evil  to  be  prevcnted  is  oot  adequate  to  the  violence  of 
the  preventive,  a  fovereign  that  thinks  ferioufly  can  nevcf 

•  Gnin4  inftrMdtioiis  ibr  fraxniQ|  a  ncw  ^ode  of  laws  for  the  Rulfian  tmp}t9, 
|.  210.  ^  • 
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juftlfy  fttch  a  law  to  the  di^ates  of  confcience  and  lnim«« 
tiity.  To  fhed  the  blood  of  our  fellow-creature  is  a  matter  | 
that  requires  the  greateft  deliberation,  and  the  fulleft  con* 
vi£lion  of  our  own  authority :  for  life  is  tfae  immedlate  gtft 
of  Qod  to  man ;  which  neither  he  can  refign,  nor  can  it  be 
takenr  from  him,  unlefs  by  the  command  or  permifEon  of  him 
who  gave  it ;  either  exprefsly  reveated^  or  colleded  firom 
the  laws  of  nature  or  fociety  by  clcar  and  indifputable  dfr* 
monftration. 

I  wouLD  not  be  underftood  te  deny  the  right  of  the  ]e|^ 
lature  in  any  country  to  enforce  it's  own  laws  by  the  deatk 
of  the  tran^reflbr,  though  perfons  of  fome  abiiities  have 
doubted  it;  but  only  to  fuggeft  a  few  hints  for  the  conlider»- 
tion  of  fuch  as  are,  or  may  hereafter  become^  iegiilatoES. 
When  a  queftion  arifes,  whether  death  may  be  lawfulljf  | 
infii^ied  for  this  or  that  tranfgreffion,  the  wifdom  of  the  lawm 
muft  decide  it :  and  to  this  public  judgment  or  decifion  aH 
private  judgments  muft  fubmit  \  elfe  there  is  an  end  of  the 
firft  principle  of  all  fociety  and  govemment.  The  guilt  of 
bloody  if  any,  muft  lie  at  their  doors,  who  mifiuteipret  the 
e;Ktent  of  their  warrant ;  and  not  at  the  doors  of  the  fubjeA, 
who  is  bound  U^  receive  the  interpretations  that  are  givca 
by  the  fovereign  power* 

^,  As  to  the  endf  or  final  caufe  of  human  punilhments, 
This  is  not  by  way  of  atonement  or  expiation  for  thc  crime 
coromitted ;  for  that  muft  be  ieft  to  the  juft  determinatioii 
of  the  fupreme  being :  but  as  a  precaution  againft  fiiture 
offences  of  the  fame  kind.  This  is  efieffced  three  ways :  either 
by  the  amendment  of  the  ofiender  himfelf ;  for  which  pur- 
pofe  all  corporal  puniihments,  fines,  and  temporary  exile  6v 
imprifonment  are  inflifted :  or,  by  deterring  others  by  thc 
dread  of  his  example  froni  ofFending  in  the  like  way,  **  ut 
^*  paetia  (as  Tully  p  expreffes  it)  ad  paucosy  metus  ad  omnes 
*'*  perveniatjC^  which  gives  rife  to  all  ignominious  puniih- 
f^entSi  and  to  fuch  executions  of  juftice  as  are  open  and 
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public:  or  laftly,,by  depriving  thc -parjy  injuring  of  thc 
powcr  to  do  future  mifchicf  •,  which  is  cffcfted  by  either 
putting  him  to  dcath,  or  condcmning  him  to  pcrpetual  con- 
fincmcnt,  flavcry,  or  cxilc.  Thc  fame  one  cnd,  of  prcvcnt- 
ing  futurc  crimes,  is  endeavoured  to  bc  anfwcrcd  by  each  of 
thcfe  three  fpecies  of  punifhment.  The  public  gains  cqual 
fccuiity,  whether  Ac  offcuder  himfclf  be  amended  by  whole- 
fomc  corrcftion,  or  whether  hc  be  cjifablcd  from  doing  any 
farthcr  harm  :  and  if  thc  pcnalty  fails  of  both  thefe  cffc£ts, 
as  it  may  do,  flill  thc  terror  of  hls  exaraplc  remains  as  z 
I  W|armng't6  other  citizens.  The  mcthod  howevcr  of  inflifting 
punifhment  ought  always  to  be  proportioncd  to  the  particu- 
lar  purpofe  it  is  meant  to  fcrvc,  and  by  no  mcans  to  exceed 
it :  therefore  the  pains  of  deatli,  and  per petual  dlfability  by 
exile,  flavery,  or  imprifonmcnt,  ought  never  to  be  infli£l- 
cd,  but  whcn  the  offender  appears  incorrigible :  which  may 
bc  collefted  cithcr  from  a  repetition  of  minutcr  offences ;  or 
from  the  pcrpctration  of  fomc  one  crime  of  deep  malignity, 
which  of  itfelf  demonftrates  a  difpofition  without  hope  or 
probability  of  amendmcnt :  and  in  fuch  cafcs  it  would  bc 
cruelty  to  the  public,  to  dcfer  the  punlfhmcnt  of  fuch  a  cri-^ 
minal,  till  hc  had  an  opportunity  of  rcpcating  perhaps  th<; 
worft  of  vUlanies, 

3.  As  to  thc  meafure  of  human  punifhmcnts.  From  what 
has  bccn  obfcrved  in  the  formcr  articles  we  may  coUcft,  diat 
the  quantity  of  puniflimcnt  cau  ncver  be  abfolutely  dcterr-' 
mined  by  any  ftanding  invariable  rule;  but  it  muft  bc  left 
to  the  arbitration  of  the  Jegiflaturc  to  inflift  fuch  penalties  z% 
arc  warrantcd  by  the  laws  of  nature  and  fociety,  ^nd  fuch  as  ^ 
appcar  to  hc  the  beft  calculated  to  anfwcr  thc  cnd  of  prccau-« 
tion  againft  future  offences, 

Hence  it  wUI  be  evident,  that  what  fomq  havc  fo  highly 
extoUed  for  it*s  cquity,  the  lex  talionisy  or  law  of  retaliation, 
can  ncver  bc  in  aU  cafes  an  adequate  or  permanent  rule  of 
punifhmcnt  In  fomc  cafcs  indeed  it  fccms  tobc  diAated  by 
natural  reafon ;  as  in  the  cafc  of  confpiracics  to  do  an  injury, 
pr  falfe  accufations  of  thc  innocent :   to  which  we  may  add 

that 
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that  law  of  the  Jew8  and  Egyptians,  mentioned  by  Jofephus 
and  iJiodorus  Siculus,  that  whgever  without  fufficierit  caufe 
was  found  with  any  mortal  poifon  in  his  cuftodjr,  fhould 
himfelf  be  obliged  to  take  it.  But,  in  general,  the  diifer- 
cnce  of  perfons,  place,  time,  provocation,  or  other  circum- 
ftances,  may  enhance  or  mitigate  the  offence  ;  and  in  fuch 
cafes  retaliation  can  never  be  a  pxoper  meafure  of  jufticC.  If  | 
a  nobleman  ftrikes  a  peafant,  all  mankind  will  fcc,  that  if  a 
court  of  juftice  awards  a  return  of  the  blow,  it  is  more  than 
a  juft  compenfation.  On  the  other  hand,  retaliation  may, 
fometimes,  be  too  eafy  a  fentence ;  as,  if  a  man  malicioufly , 
fhould  put  out  the  rcmaining  cye  of  him  who  had  loft  onc 
before,  it  is  too  flight  a  puniflimcnt  for  the  maimer  to  lofc 
only  one  of  hts :  and  therefore  the  law  of  the  Locrians, 
"^ij^hich  demanded  an  eye  for  an  eye,  was  in  this  inftdncc  ju- 
dicioufly  altered ;  by  decreeing,  in  imitation  of  Solon*s  laws**, 
that  he  who  ftruck  out  the  eye  of  a  one-eyed  man,  fliould 
lofe  both  his  own  in  return.  Belides,  there  are  very  many 
crimes,  that  will  inno  fliape  admit  of  thefe  penalties,  with- 
out  manifcft  abfurdity  and  wickednefs.  Theft  cannotbe 
puniflied  by  theft,  defamation  by  defamation,  forgery  by  for-  ' 
gery,  adultery  by  adultery,  and  the  like.  And  we  may  add, 
that  thofe  inftances,  wherein  retaliation  appears  to  be  ufed, 
even  by  the  divine  authority,  do  not  replly  proceed  upon  thc 
Tulc  of  exaft  retribution,  by  doing  to  the  criminal  the  famc 
hurt  he  has  done  to  his  neighbour  and  no  more ;  but  this 
correfpondence  betwcen  the  crime  and  punifliment  is  barely 
a  confequence  from  fome  other  principle.  Death  is  ordercd 
to  be  puniftied  with  death  ;  not  becaufe  one  is  equivalent  to 
thc  other,  for  that  would  be  expiation,  and  not  punifliment. 
Nor  is  death  always  an  equivalent  for  death :  the  ^xecution 
cf  a  needy  decrepid  aflafliin  is  a  poor  fatisfa£lion  for  the  mur- 
dcr  of  a  nobleman  in  the  bloom  of  his  youth,  and  full  enjoy- 
Kient  of  his  friends,  his  honours,  and  his  fortunc.  But 
the  reafon  upon  which  this  fentcnce  is  grounded  feems  to 
be^  that  this  is  the  higheft  penalty  that  man  can  inflift, 

S  Pott.  Ant.  b.  I.  c.  26. 
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mi  tends  moft  to  the  fecurity  of  mankind ;  by  remoYUig  one 
murderer  from  the  earth»  and  fetting  a  dreadful  example  to 
deter  others :  £6  that  even  this  grand  inftance  proceeds  upon 
other  principles  than  thofe  of  retaliation.  And  truly,  if  any 
meafure  of  punifliment  is  to  be  taken  from  the  damage  fuf^ 
tained  by  the  fuiferer»  the  puniihxnent  ought  rather  to  ex* 
ceed  than  equal  the  injury  :  fince  it  feems  contrary  to  rea« 
fon  and  equity,  that  the  gttilty  (if  convidled)  (bould  fuflcr 
no  more  than  the  innocent  has  done  before  him ;  efpecially 
as  the  fu£Fering  of  the  innocent  is  paft  and  irrevocable,  that 
of  the  guilty  is^  future^  contingenti  and  liable  to  be  efcaped 
or  evaded.  With  regard  indeed  to  crimes  that  ate  incom- 
plete,  which  conGft  merely  in  the  intention,  and  are  not  yet 
carried  into  a£t,  as  confpiracies  and  the  like  i  the  innocent 
has  a  chance  to  fruftrate  or  avoid  the  villany,  as  the  confpi^ 
rator  has  alfo  a  chance  to  efcape  his  punifliment :  and  this 
may  be  one  rc^ibn  why  the  lex  talioms  \%  more  propef  to  be 
infli£ted^  if  at  all,  ior  crimes  that  confift  in  intention,  than 
for  fuch  as  are  carried  into  a£b«  It  feems  indeed  confonant 
to  natural  reafon^  and  has  the/efore  been  adopted  as  a  maxim 
by  feveral  theoretical  writers%  that  the  punifliment  dtie  to 
the  crime  of  which  cme  falfely  accufes  another>  fliould  be 
inflidied  on  the  perjuted  informer.  Accordingly,  when  it 
was  once  attempted  to  introduce  into  England  the  law  of 
tetadiation,  it  was  intended  as  a  punifliment  for  fueh  only 
as  prefetred  malicious  accufations  againft  others ;  it  Deing 
€na£ted  by  ftatute  37  Edw.  IIL  ch-  18.  that  fuch  as  prefer- 
rcd  any  fuggeftions  to  the  king's  great  council  fliould  put  in 
fureties  of  taliation ;  that  is,  to  incur  the  fame  pain  that 
the  other  fliould  have  had,  in  cafe  the  fuggeftion  were 
found  ujitrue»  But,  after  one  ycar's  experience,  this  pu- 
nifliment  of  taliation  was  reje£ted,  and  imprifonment  adopted 
initsftead^'  • 

BuT  though  from  what  has  beett  faid  it  appears^  that  thef  e 
cannot  be  any  regular  or  determinate  method  of  rating  tbe 

K  Bccctft  c«  15«  '  Sut.  3S  £dw«  III.  c.  9. 
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quantity  of  punlihmeiits  for  crimes,  by  any  one  uniform 
rule  $  but  they  muft  be  referred  to  the  wiU  and  difcretion  of 
the  legiflative  power :  yet  there  are  Ibme  general  principles^ . 
drawn  from  the  nature  and  circumftances  of  the  crime»  that 
may  be  of  £bme  aiBftance  in  aUotting  tt  an  adequate  puniih- 
ment. 

A$,  firft,  with  regard  to  the  objedl  of  it :  for  the  greater  and ) 

more  exalted  the  ob]e£l  of  an  injury  is^  the  more  care  ftMMiU 

be  taken  to  prevent  that  ii^ury,  and  of  courfe  under  this  2^ 

^ravation  the  puniftiment  ihould  be  more  fevere.    Therefoi^ 

treafon  in  confpjring  the  iing's  death  is  by  the  En^lifli  iaw 

puniihed  with  greater  rigour  than  even  a£tually  kiiling  anf 

jprivate  fubjedi.     And  yetj  generally,  a  defign  totranfgreis  m 

not  fo  flagrant  an  enormity>  as  the  a£lual  completion  of  that 

^efign.     For  evil,  the  nearer  we  approach  it,  is  the  more  di£- 

agreeable  and  ihocking  y  fo  that  it  requires  more  obitinacy  in 

v^ickednef^  to  perpetrate  an  unlawful  adtion,  tlian  l>arely  to 

jentertain  the  thought  of  it :  and  it  is  an  encouragement  to  re* 

|)entance  and  remorfe,  even*  tiU  the  laft  ftage  of  any  crime, 

that  it  never  is  too  late  to  retrad  j  and  that  if  a  man  ilops 

even  here,  it  is  better  fbr  him  than  if  he  proceeds  :  for  whidt 

reafon  au,  attempt  to  rob,  to  raviihy  or  to  kill,  is  far  le£i 

penal  than  the  aflual  robbery»  rape>  or  murder«    But  in  tlie  ) 

cafe  of  a  treafonable  confpiracy,  the  obje£l  whereof  is  tli^ 

king^s  majefty,  the  bare  intention  will  deferve  the  higheft  de-' 

gree  of  feverity  s  not  becaufe  the  intention  is  equivalent  to  thc 

a£l:  itfelf ;  but  becaufe  the  greateft  rigour  is  no  more  than 

adequate  to  a  treafonabie  purpoie  of  the  heart,  and  thete  is  no 

grcater  left  to  infli^  upon  the  a£kual  execution  itfelf» 

Again  : .  the  violence  of  paifioa,  or  temptation,  may  {ome^ 
Cimes  alleviate  a  crime ;  as  theftj  in  cafe  of  hungerj  is  faj^ 
more  worthy  of  compaifion^  than  when  Committed  through 
avarice,  or  to  fupply  onc  in  luxurious  exceflTes*  To  kill 
a  man  upon  fudden  and  violent  refentment  is  lefs  penal 
than  upon  cool  dellbefate  malice*  The  age,  education^ 
and  charafter  of  the  oflfender ;  the  rcpetiuon  (or  otherwife) 

10  o£ 
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of  thc  ofTctice }  tht  timc,  thc  place,  thc  coinpany.wherein  it 
\ivas  commltted  ;  ;ill  thefe,  and  a  thoufand  othef  incideiits^ 
may  aggravate  or  extenuate  the  crime '. 

I  FaM^her  t  as  puniffiitients  ate  chielly  intcnded  for  thc 
prCvention  of  future  crimes,  it  is  but  reafonable  that  among 
crimes  of  different  natures  thofe  (hould  be  moft  feverely  pu- 
nifhed,  which  arc  thc  moft  deftruftive  of  the  public  fafety 
and  happinefs  ^  :  and,  among  crimes  of  an  equal  malignity, 
thofe  which  a  man  haa  thc  moft  frequent  and  eafy  opportu^ 
nities  of  committing,  which  cannot  be  fo  eafily  guarded 
againft  as  others,  and  which  therefore  the  offender  has  thc 
ftrongeft  induccment  to  commit :  according  to  what  Cicero 
obferves  ",  **  eafimt  animadvertenda  peccata  mapcimej  quae  difi^ 
**  jicillime  praecaventur^^  Hence  it  is,  that  for  a  fervant  to 
rob  his  mafter  is  in  jnore  cafts  capital,  than  for  a  ftranger  : 
if  a  fervant  kills  his  mafter,  it  is  a  fpecies  of  treafon  ;  in  an- 
other  it  is  only  mufder :  to  fteal  a  handkerchief,  or  other 
trifle  of  abovc  the  value  of  twelve  pence,  privately  from  one's 
perfon,  is  madc  capital ;  but  to  carry  off  a  load  of  corn  from 
an  open  field,  though  of  fifty  times  greater  value,  is  puniftied 
with  tranfportation  only.  And,  in  the  ifland  of  Man,  this 
rule  was  formerly  carried  fo  far,  that  to  takc  away  an  liorfe  or 
an  ox  was  there  no  felony,  but  a  trcfpafs,  becaufe  of  the  difE- 
culty  in  that  little  territory  to  conceal  them  or  carry  them  bff : 
but  to  fteal  a  pig  or  a  fowl,  which  is  eafily  done,  was  a  capital 
mifdemefnor,  and  tlie  offender  was  puruflied  with  death  ^, 

I  Lastly,  as  a  conclufion  to  the  whole,  wc  may  obfervc 
that  punifliments  of  unreafonable  fcverity^  efpeciaily  when  in- 
difcriminately  inflifted,  have  lefs  effe£t  in  preventing  qrimes, 
Bnd  amending  the  manners  of  a  pcoplc,  than  fuch  as  are 
more  merciful  in  general,  yet  properly  Intermixed  with  due 

«  Thas  Demofthencs  (in  hjs  oration  ««  Ticly»  bcfore  ftrangers  as  wcll  as  citl- 

againft  Midias)  fincly  works  up  thc  ag-  «  zens  }  and  that  in  the  tempie,  whither 

gravations  of  the  infults  he  had  received*  <•  thc  duty  of  my  oificc  called  ro«." 
«  I  was  abufed^  fays  he,  by  ipy  enemy»        v  Beqear.  c.  6« 
<*  in  cold  blood,  out  of  malice,  not  by        "  fro  Sexto  Rofdo.  40, 
•*  heat  of  winc,  ia  thc  moroing,  pub-        '^  4  ^^^*  ^^S^ 

^  diftinc-^ 
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diftinftions  of  fevetity.    It  is  the  fentiment  oF  an  liigcnJous 

writer,  who  feems  to  have  well  ftudied  the  fprings  of  hundaa 

ailion  ^y  that  crimes  are  more  efFeftually  prcvented  by  tho 

tertainty^  than  by  ihtfeverityy  of  puniihment.     For  thc  ex* 

ceffive  fevef ity  of  laws  (fays  Montefquieu  ^)  hinders  theiF 

cxecution :  when  the  punifhment  furpafles  all  meafure,  tho 

public  will  frequently  out  of  humanity  prefer  impunity  to  it« 

Thus  alfo  the  ftatute   i  Mar,  ft.  i.  c.  i.  recites  in  it*s  pre- 

amble,  *^  that  the  ftate  of  every  king  confifts  Aiore  afluredly 

**  in  the  love  of  the  fubjeft  towards  their  prince,  than  in  tho 

«*  dread  of  laws  madc  with  rigorous  pains ;  and  that  laws 

^  made  for  the  prefervation  of  the  commonwealth  without 

*^  great  penakies  are  more  often  obeyed  and  kept,  than  law$ 

**  made  with  extreme  punifliments.'*     Happy  had  it  becn 

/or  the  nation*,  if  the  fubfequent  pradicc  of  that  deludcd 

princefs  in  matters  of  religion,  had  beed  correfpondaot  ta 

thefe  fentiments  of  herfelf  and  parliament,  in  matters  o£ 

ftatc  and  government !  We  may  farthcr  obferve  that  fangui- 1 

nary  laws  are  a  bad  fymptom  of  the  diftemper  of  any  ftate^ 

or  at  leaft  of  its  weak  conftitution.    The  laws  of  thc  Ro- 

man  kings,  and  the  twelve  tables  of  the  decemviriy  wcre  fuU 

t)f  cruel  punifliments :  the  Porcian  law,  which  cKcmpted  all 

citizens  from  fentence  of  death,  filently  abrogated  them  all. 

In  this  period  the  republic  flouriOied :  under  the  cmpcrors  fe- 

vere  puniftiments  werc  revived  j  and  then  the  empire  fcU. 

It  is  moreover  abfurd  and  impolitic  to  apply  the  fame 
punifliment  to  crimes  of  different  malignity.  A  multitudc  | 
of  fanguinary  laws  (befides  thc  doubt  that  may  bc  enter- 
tained  coocerning  the  right  of  making  them)  do  likewifc 
prove  a  manifeft  defeik  cither  in  the  wifdom  of  the  ie- 
giflative,  or  the  ftrength  of  the  executive  power.  It  is  a 
kind  of  quackcry  in  government,  and  argues  a  want  of  folid 
fltill,  to  apply  the  famc  univerfal  remedy,  the  ultitnum  fup-- 
pliduTjj,  to  every  cafe  of  difiiculty*  It  is,  it  muft  be  owii- 
«d,  much  eq/i^  to  extirpate  than  to  anaend  mankind ;  y^ 

X  Beccar.  e.  7.    .  .      T  Sp.  L.  V.  6.  c.  13. 
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that  magiftrate  muft  be  cfteemed  both  a  weak  and  a  cruel 
furgeon,  who  cuts  off  evcry  limb,  which  through  ignorance 
or  indolence  he  will  not  attempt  to  cure»  It  has  been  there- 
fore  ingenioufly  propofed*,  that  in  every  ftate  a  fcale  of 
crimes  fhould  be  formed,  with  a  corr^fponding  fcale  of  pu- 
niihments,  defcending  from  the  greateft  to  the  leaft :  but,  if 
that  be  too  romantic  an  idea,  yet  at  leaft  a  wife  legiflator 
will  mark  the  principal  divifions,  and  not  aflSgn  penalties  of 
i  the  firft  degree  to  offences  of  an  inferior  rank.  Where  men 
fee  no  diftinftion  made  in  the  nature  and  gradations  of  pu- 
nifluHcht,  the  generality  will  be  led  to  conclude  there  is  no 
diftinftion  in  the  guilt.  Thus  in  France  the  punifhment  pf 
robbery,  either  with  or  without  murder,  is  the  fame  * :  hencc 
k  is,  that  though  perhaps  they  are  therefore  fubjeft  to  fewer 
Tobberies,  yet  they  never  rob  but  they  alfo  murder.  In 
China  murderers  are  cut  to  pieces,  and  robbers  not :  hencc 
in  Aat  country  they  never  murder  on  the  highw^y,  though 
they  often  rob.  And  in  England,  befides  the  additional 
terrors  of  a  fpeedy  execution,  and  a  fubfequent  expofure  or 
difleftion,  robbers  have  a  hope  of  tranfportation,  which  fel- 
dom  is  extended  to  niurderers.  This  has  the  fame  cWQ(k 
herfe  as  in  China  •,  in  preventing  frequent  aflafl[ination  and 
flaughter.   ^ 

I  Yet,  though  in  this  inftance  we  may  glory  in  the  wif- 
dom  of  the  Englifli  law,  we  fliall  find  it  more  diflGicult  to 
juftify  the  frequencyof  capital  punifliment  to  be  found  there- 
in ;  infli£l:ed  (perhaps  inattentively)  by  a  multitudc  of  fuc- 
ceflTive  indepcndent  ftatutes,  upon  crimes  very  different  in. 
their  natures»  It  is  a  melanqholy  truth,  that  arpong  the 
variety  of  aftions  which  men  are  daily  liable  to  commit,  no 
lefs  than  an  hundred  and .  fixty  have  been  declared  by  a£l  of 

I  parlian^ent^  to  be  felonies  witliout  benefit  of  clergy ;  or,  in 
other  words,  to  be  worthy  of  inftant  death.  So  dreadful  a 
!ift,  inftead  of  diminifliing,  increafrs  the  number  of  offen^ers. 

»  Beccar.  c,  6.  .  \       ^  See  Ruffhcad's   indcx    to    thc  fta- 

*  Sp.  L.  1>.  6.<c.  y6.  '  tutes    (tit.   felony)    aod  the  ads  which 

.      '     ;Jiavc  iincc  been  made, 
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The  injurecl,  through  compaffion,  will  often  forbeair  to  pro- 
fecute :  juries,  through  compaffion,  will  fometimed  forget 
their  oaths,  and  either  acquit  the  guilty  or  mitigate  the 
nature  of  the  offence :  and  judges,  through  compaffion,  will 
rcfpite  one  half  of  the  convi£ts,  and  recommend  them  to  the 
royal  mercy.  Among  fo  many  chances  of  efcaping,  thc 
needy  and  hardened  ofFender  overlooks  the  multitude  that 
fufFer ;  he  boldly  engages  in  fome  defperate  attempt,  to  re- 
lieve  his  wants  ot  fupply  his  vices ;  and,  if  unexpe£tedly  the 
hand  of  juftice  overtakes  him,  he  deems  himfelf  pecuUarly 
unfortunate,  in  falling  at  laft  a  facrifice  to  thofc  laws,  which 
4bng  impunity  has  taught  him  to  contemQ» 
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CHAPT£R    THE    S£COND« 


OF    THE    PERSONS    CAPABLE    of 

COMMITTING    CRIMES. 


HA  V I N  G,  111  the  prcccdlng  chaptcr,  confidercd  m 
general  the  hature  of  crimes,  and  puftifliments,  vre 
arc  next  led,  in  the  order  of  our  diftribution,  to  inquire  what 
pcrfons  are,  or  are  not,  capable  of  committing  crimes ;  or, 
which  is  aU  one,  who  are  cxempted  from  the  cenfurcs  of  thc 
law  upon  the  commiflion  of  thofe  afts,  which  in  other  per- 
fons  would  bc  fevcrely  puniflicd.  In  the  proccfs  of  which 
inquiry,  we  muft  have  rccourfe  to  particular  and  fpecial  ex- 
ccptions :  for  the  general  rule  is,  that  no  perfon  ftijyi  be  cx- 
cufed  from  punifliment  for  difobedience  to  the  laws  of  his 
coiintry,  excepting  fuch  as  are  exprcfsly  defined  and  exempt- 
cd  by  the  laws  themfelvcs. 

AlL  the  feveral  pleas  and  cxcufes,  which  prote£k  the 
committer  of  a  forbidden  a£l  from  the  puniftimcnt  which  ig 
otherwife  annexed  thereto,  may  be  reduccd  to  this  finglc 
cohfideration,  the  want  or  defeft  of  nvilL  An  involuntary  a£t^ 
as  it  has  no  claim  to  merit,  fo  neither  can  it  induce  any  guilt : 
the  concurrcnce  of  the  will,  when  it  has  it's  choice  either 
to  do  ot  to  avoid  the  fadt  ip  €[tieftion,  being  the  only  thing 

3  that 
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that  renders  human  aftions  either  praifcworthy  or  culpable. 
Indeed,  to  make  a  complete  crime,  cognizable  by  hiunan 
laws,  there  muft  be  both  a  will  and  an  a£t.  For  though, 
infiro  ccnfcientiae^  a  fixed  defign  or  will  to  do  an  unlawful 
ad  is  almoft  as  heinous  as  the  commiffion  of  it,  yet,  as  no 
temporal  tribunai  can  fearch  the  heart,  or  fathom  the  inten* 
tions  of  the  mind,  otherwife  than  as  thcy  are  demonftrated  by 
outward  aftions,  it  therefore  cannot  punifli  for  what  it  can- 
not  know.  For  which  reafon  in  all  temporal  jurifdiftions  an 
^vert  adl,  or  fome  open  evidence  of  an  intended  erime,  is  ne- 
cqiTary,  inorder  io  demonftrate  the  depravity  of  the  wiU,  be- 
fore  the  man  i%  liable  to  punifhment.  And,  as  a  vitious  wiU 
withdut  %  vitious  a£J:  is  no  civil  crime,  fo,  on  the  other  hand, 
an  unwarrantable  aft  witliput  a  vitious  will  is  no  crime  at  all. 
So  that  to  conftitute  a  crime  againft  human  laws,  there  muft  r 
be,  firft,  a  vitious  M'illf  and,  fecondly,  an  unlawful  ad 
confequent  upon  fuch  vitious  will. 

Now  there  are  three  cafes,  in  which  the  will  docs  not  join 
with  the  aft  :  i,  Where  there  is  a  defe£t  of  underftanding. 
For  where  there  is  no  difcernment,  there  i«  no  choke  j  and 
where  there  is  no  choice,  there  can  be  no  afik  of  thc  will, 
which  is  nothing  elfe  but  a  determination  of  one^s  choice  to 
do  or  to  abftain  from  a  particular  a£);ion :  he  therefore,  that 
has  no  underftanding,  can  have  no  will  to  guide  his  condu£b. 
2.  Where  there  is  underftjinding  and  will  fufficient,  refiding 
in  the  paf ty ;  but  not  called  forth  ^nd  exerted  at  the  time  <tf 
the  a£bion  done  \  which  is  the  cafe  of  all  ofiences  committed 
by  chance  or  ignprance.  JHere  the  will  fits  neuter  j  and 
neither  concurs  with  tlie  a£l,  nor  difagrees  to  it.  3.  Wherc 
the  a£);ion  is  conftrained  by  fome  outward  force  and  violencc^ 
Here  the  will  countera£ts  the  deed ;  and  is  fq  far  from  con- 
etirring  with,  that  it  lo^ths  and  difagrees  to,  what  the  man 
13  obliged  to  perform.  It  will  be  the  hufinefs  pf  the  prefent 
chapter  briefly  to  confider  all  the  feveral  fpecies  of  defeft  in 
will,  as  they  fall  under  fome  one  or  other  of  thefe  general 
heads :  as  infancy,  idiocy,  lunacy,  and  intoxication,  which, 
foU  undcT  the  firft  clafs  \  misfortune,  ^nd  ignorance,  whicl\ 
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may  bc  refcrrcd  to  the  fecond ;  and  compulfion  or  ncccffitirj 
which  may  properly  rank  in  thc  third. 

I.  FiRST,  we  w^U  confider  the  cafe  of  infancyy  or  nonagc  \ 

<which-  is  a  defefl:  of  the  underftandmg.     Infants,  under  thc 

•Bge  of  difcretion,  ought  not  to  be  punifhed  by  any  criminai 

profecution  whatever  *.     What  the  age  of  difcretion  is,  in 

^arious  nations,  is  matter  of  fome  variety.     The  civil  law 

diftinguifhed  the  age  of  minors,  or  thofe  under  twenty-fivc 

years  old,  into  three  ftages  :  infantiaj  from  the  birth  till  feven 

years  of  age ;  pueritia^  from  feven  to  fourteen  ;  and  puhertaty 

from  fourteen  upwards.     The  period  of  pueritia^  or  child- 

hood,  was  again  fubdivided  into  two  equal  parts :  from  feven 

to  ten  and  an  half  was  aetas  infantiae  proxima\  from  ten 

and  an  half  to  fourteen  was  aetas  pubertaii  proMima,     Dur- 

ing  the  firft  ftage  of  infancy,  and  the  next  half  ftage  of 

cK\\ah.OQAy  infantiae  proximaj  they    wcre  not  puniftiable  for 

any  crime  ^.     During  the  other  half  ftage  of  childhood,  ap^ 

proaching  to  puberty,  from  ten  and  an  half  to  fourteen,  they 

were  ijideed  punifliable,  if  found  to  be  doli  eapacesy  or  capaUc 

-  of  mifchief :  but  with  many  mitigations,  and  not  with  the 

utmoft  rigour  of  die  law  ^.  During  the  laft  ftage  (at  thc  agc 

pf  puberty,  and  afterwaTds)  minors  were  H*^ble  to  bc  punifli*» 

•^fd,  a^  w^ell  capitally,  as  otherwife, 

The  law  of  England  does  in  fome  cafes  privilegc  an  xn^ 
fant,  under  the  age  of  twenty-one,  as  to  common  mifdcmef-i 
nors  ;  fo  as  to  efcape  fine,  imprifonment,  and  the  like  5  and 
particularly  in  cafes  of  omiflion,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  fimllar  ofienccs  ^ :  for,  not  having 
thc  Gommand  of  his  fortune  till  twenty-one,  he  wants  thc 
,f- capacity  to  do  thofe  things,  which  the  law  requires.  But 
wherc  thereis  any  nojtorious  breach  of  the  peace,  ariot,  bat«> 
tery,  or  thc  Hke,  (which  infants,  when  fuU  grown,  are  at 
Jeaft  as  liable  as  pthers  to  commit)  for  thefe  an  infant,  abovc 
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the  age  of  fourteen,  is  equally  liable  to  fufier^  as  aperfon  of 
the  full  age  of  twenty-one^ 

WiTH  regard  to  capital  crimes,  the  law  is  ftill  more  mi* 
nute  and  circumfpec^ ;  diftinguifhing  with  greater  nicety  the  . 
ieveral  degrees  of  age  and  difcretion;  By  the  antient  Saxon 
■law,  the  age  of  twelve  years  was  eftabliflied  for  the  age  of 
poffibk  difcretion,  when  firft  the  underftanding  might  open  **; 
and  from  thence  tilithe  ofFender  was  fourteen,  it  was^toj 
pubertati  proximay  in  which  he  might,  or  might  not  be  guilt]^ 
of  a  crime,  according  to  his  natural  capacity  or  incapacity. 
This  was  thc  dubious  ftage  of  difcretion :  but,  under  twelvcj 
it  was  held  that  he  could  not  be  guilty  in  will,  ncitber  aftcf 
fourteen  coulihe  be  fuppofed  innocent,  of  any  capitalcrimc 
.which  he  in  fau:  committed.  But  by  the  law>  as  it  now  j 
ftands,  .and  has  ftood  at  leaft  evcr  fince  the  time  of  Edward 
the  third,  the  capacity  of  doing  ill,  or  contrafting  guilt,  js 
not  fo  much  meafured  by  years  and  days,  as  by  the  ftrength 
of  the  delinquent's  underftanding  and  judgment.  For  one 
^lad  of  eleven  years  ol4  may  have  as  much  cunning  as  anothei^* 
of  fourtepn  ;  and  in  thefe  cafes  our  maxim  is,  that  "  malitia 
fupplet  aetatemr  Under  feven  years  of  age  indeed  an  infant 
cannot  be  guilty  of  felony  *  \  for  then  a  felonious  difcretion 
is  almoft  an  impoffibiiity  in  nature :  but  at  eight  years  old 
he  may  be  guilty  of  felony  ^.  Alfo,  under  fourteen,  though  ) 
an  infant  fliall  ht  prima  facie  adjudged  to  be  doli  ipcapax ; 
yet  if  it  appear  to  tlie  court  and  jury,  that  he  was  doli  capax^ 
and  couldMifcern  betweeh  good  and  evil,  he  may  be  con- 
vifted  and  fufFer  death.  Thus  a  girl  of  thirteen  has  been 
burnt  for  killing  her  miftrefs  :  and  one  boy  of  ten,  and  an- 
other  of  nine  years  old,  who  had  killed  their  companions^ 
have  been  fentenced  to  death,  and  he  of  ten  years  aftually 
Iianged  5  becaufe  it  appeared  upon  their  trials,  that  the  one 
Tiid  himfeif,  and  the  other  hid  the  bbdy  he  had  killed,  which 
liiding  manifefted  a  confcioufnefs  of  guilt,  and  a  difcretion 
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I  to  difdern  betwedn  good  and  eTil  s«  And  chere  was  an  in« 
ftancc  in  thc  laft  century,  where  a  boy  of  eight  years  old  wat 
tried  at  Abingdon  for  firing  two  barns ;  and,  it  appearing 
that  he  had  malice,  rcvenge,  and  cunning,  he  was  found 

j  guilty,  condemned,  and  hanged  accordingly  \  Thus  alfoji 
in  very  modern  times,  a  boy  of  ten  years  old  was  convi£ted 
tn  his  owu  confef&on  of  murdering  his  bedfellow ;  there  ap* 
pearing  in  his  whole  behaviour  plain  tokens  of  a  mifchievous 
difcretion;  and,  as  the  fparing  this  boy.merely  on  account 
©f  his  tender  years  ipight  be  of  dangerous*confequcncc  to  thc 
public,  by  propagating  a  notion  that  childiien  might  commit 
fuch  atrocious  crimes  with  impunity,  it  was  unanimoufly 
aigreed  by  all  the  judges  that  he  was  a  proper  fubjedl  of  ca* 
pital  punifhment  K  But,  in  all  fuch  cafes,  ijic  evidence  of 
that  malice,  which  is  to  fupply  age,  'ought  to  bc'ftrong  and 
d(5ar  beyond  all  doubt  and  contradiSQon. 

'■    i  '      '     \      . 
II.  The  fecond  cafe  of  a  deficiency  iii  will,  which  excufc» 

from  the  guilt  of  crimes,  arifes  alfo  from  a  defeftive  or  vi- 

-tiatcd  underftanding,  viz.  in  an  tdiot  or  ai  lunatie. .  For  the 

rule  of  law  as  to  the  latter,  which  may  eafily  be  adapted  alfo ' 

to  the  former,  is,  that  ^^furiofus  furore  folutn  puniturJ\    In 

criminal  cafes  thcrefore  idiots  and  lunatics  are%ot  charge-* 

tblc  for  their  own  a£ls,  if  committed  when  under  thefe  inca- 

I  pacities :  no,  not  even  for  treafon  itfelf '^.    Alfo,  if  a  man  ia 

bis  found  memory  commits  a  capital  o£Fence,  and  before  ar-« 

raignmcnt  for  it,  hc  becomes  mad,  he  ought  not  to  be  ar- 

raigned  for  it^  bccaufe  he  is  not  able  to  plead  to  it  with  that 

advicc  and  caution  that  he  ought.     And  if,  after  he  hasi 

pleaded,  thc  prifoner  becomes  mad,  he  ftiall  not  bc  tried : 

for  how  can  he  make  his  defence  ?  If,  after  he  be  tried  and 

found  guilty,  he  lofes  his  fenfes  before  judgment,  judgment 

ihall  not  be  ptonounccd ;  and  if,  after  judgmcnt,  he  bccomes 

of  nonfane  memory,  execution  fliall  bc  ftayed :  for  perad-* 

venture,  fays  the  humanity  of  the  Englifli  law,  had  the  pri- 

fon^  becn  of  found  memory,  he  ipight  have  allcged  fojpcie* 
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thmg  In  (lay  of  ju4gmeQt  or  cxecution '.  Indced,  in  the 
bloody  reign  of  Henry  the  eighth^  a  ftatute  was  made  ^p 
vrhich  cnaiCLtd,  that  if  a  perfon,  being  compos  mentis,  fhould 
commit  high  treafoni  and  after  fall  into  madnefs,  he  might: 
be  tried  in  his  abfence,  and  ihould  fufTer  death,  as  if  he  were 
i>f  perfe£t  meikiory.  But  this  favage  and  inhuman  law  was 
repealed  by  the  ftatute  i  &  2  Ph.  &  M«  q.  lo.  For»  as  i« 
obferved  by  fir  Edward  Coke  \  <'  th6  execation  of  an  of** 
*^  fender  is  for  example,  ut  poena  ad  faucos,  metus  ad  omnet 
^*  perventat :  but  fo  it  is  not  when  a  madman  is  executed  & 
^  but  ihottld  be  a  miferabie*fpe£lacle,  both  againft  law,  and 
<^  of  extreme  inhuihanity  and  cruelty,  and  can  be  no  example 
•*  to  others."  But  if  there  be  any  doubt^  whcther  the  partf 
hc  compos  or  not»  this  fhall  be  tried  by  a  jury.  And  if  he  be 
fo  found,  a  total  idipcy,  or  abifolute  infanity,  excufes  from 
the  guilt,  and  of  courfe  from  the  punifhment,  of  any  crim^ 
nal  2iGt\or\  committed  under  fuch  deprivation  of  the  fenfes : 
but,  if  a  lunatic  hath  lucid  intervals  of  underilanding,  hc 
ihall  anfwer  for  what  he  doe«  in  thofe  intervals,  as  if  hc  had 
no  deficiency  o.  Yet,  in  the  cafe  of  abfolute  madmenj  a$  I 
they  are  not  anfwerable  for  their  a£tionsj  they  ihpuld  not  be  1 
permitted  the  iiberty  of  a^ng  unlefs  under  proper  control ;  | 
and,  in  particular,  they  ought  not  to  be  fuf&red  to  go  loofe^ 
to  the  terror  of  the  king's  fubjedls.  It  was  the  do^rine  of 
our  antient  law,  that  perfons  deprived  of  their  reafon  might  '^ 
be  confined  till  they  recovered  their  fenfes  ',  without  waiting 
for  the  forms  of  a  commiffion  or  other  fpecial  authority  from 
^he  crown :  and  now,  by  the  vagrant  afts  *>,  a  method  is 
chalked  out  for  imprifpning,  chaining,  and  fending  them  to 
their  ptoper  homes. 

III.  Thirdly  ;    as   to  artificial,    voluntarily  coptra^led  • 
«nadnefs,  by  drunkennefs  or  intoxication,  which,  depriving 
inen  of  their  reafon,  pi|ts  them  in  a  temporary  phrenzy  \  our 
law  iook^  upon  this  as  ^n  aggrav^tion  of  the  offencej  rather 
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than  as  an  cxcufe  for  any  criminal  mifbehaviour.  A  drunk^ 
tird,  fays  (ir  Edward  Coke  •",  who  is  voluntarius  daemonj  hath 
no  privilege  thereby  \  but  what  hurt  or  ill  foever*he  doth, 
his  drunkennefs  doth  aggravate  it :  nam  omne  crimen  ebrietar^ 
et  incendit^  et  detegit,  It  hath  been  obferved,  that  the  real 
■afe  of  ftrong  liquors,  and  the  abufe  of  them  by  drinking  to 
cxcefs,  depend  much  upon  the  temperature  of  the  climate 
in  which  we  live.  The  fame  indulgence,  'which  may  bc 
neceifary  to  make  the  blood  move  in  Norway^  would  make 
an  Italian  mad.  A.German  therefore,  fays  the  prefident 
Montefquieu  %  drinks  through-  cuftom,  founded  upon  con- 
ftitutional  neceffity ;  a  Spaniard  drinks  through  choice,  or 
put  of  the  mere  wantonnefs  of  luxury :  and  drunkennefs, 
he  adds,  ought  to  be  more  feverely  puniftied,  where  it  make$ 
men  mifchievous  and  mad,  as  in  Spain  and  Italy,  than 
where  it  only  renders  them  ftupid  and  heavy,  as  in  Germany 
j  and  more  northern  countries.  And  accordingly,  in  thc 
warm  climate  of  Greece,  a  law  of  Pittacus  enafted,  '^  that 
•*  he  who  committed  a  crime,  when  drunk,  fliould  receivc 
**  a  double  punifliment ;"  one  for  the  crime  itfelf,  and 
the  other  for  the  ebriety  which  prompted  him  to  commit 
it  ^  The  Roman  law  indeed  made  great  allowances  for 
this  vice :  ^*  per  vinum  delapfis  capitalis  poena  remittitur  "." 
But  the  law  of  England,  confidering  how  eafy  it  is  to  coun- 
terf^it  this.  excufe,  and  how  weak  an  excufe  it  is,  (though 
real)  will  not  fufFer  any  man  thus  to  privilege  pne  crime  by 
another  '^» 

IV.  A  FOURTH  deficiency  of  will,  is  where  a  man  com'. 
mits  an  unlawful  aft  by  misfortune  ox  chance^  and  not  by  de^' 
fign.  Here  thc  will  obferves  a  total  neutrality,  and  does  not 
co-operate  with  the  deed  ;  which  therefore  ^ants  one  main 
ingredient  of  a  crime.  Of  this  when  it  afFe<9:s  the  life  of 
another,  we  fliall  find  more  occafion  fo  fpeak  hereafter  ;  at 
^refent  only  obferving,  that  if  any  accidental  oiifchief  hap« 
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pens  to  follow  from  the;  performance  of  a  lawful  aft,  the 
party  ftands  exqufed  from  all  guilt :  but  if  a  man  be  doing 
any  thing  unlawfulj  apd  a  confequence  enfues  which  he  did 
not  forefee  or  intend,  as  the  death  of  a  man  or  the  like,  his 
want  of  forefight  fliall  be  no  excufe  •,  for,  being  guilty  of 
one  offence,  in  doing  antecedently  what  is  in  itfelf  unJaw- 
ful,  he  is  criminally  guilty  of  whatever  confequence  may 
follow  the  firft  miibehaviour  *. 

V.  FiFTHLY,  igmrance^  or  mijiake  is  another  defe£t  of 
•will ;  when  a  man,  intending  to  do  a  lawful  aft,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  afting 
feparately,  there  is  not  that  conjundtion  between  them, 
which  is  neceflary  to  form  a  criminal  aft,  But  this  mufl  be 
an  ignorance  or  miftake  of  faft,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  houfebreaker 
in  his  own  houfe,  by  mlftake  kills  one  of  his  own  family, 
jthis  is  J70  criminal  aclion  ^  :  but  if  a  man  thinks  he  has  a  | 
right  to  kill  a  perfon  ,excOmmunicated  or  outlawed,  wherever 
he  meets  him,  and  does  fo  \  this  is  wilful  murder.  For  a 
miftake  in  point  of  law,  which  every  perfon  of  difcretion 
not  only  may,  but  is  bound  and  prefumed  to  know,  is  in 
criminal  cafes  no  fort  of  defence.  Igncrantia  juris^  quodquif 
que  tenetur fcire^  nerninem  epccufat^  is  3S  wcjl  the  maxim  of  our 
own  law  %  as  it  was  of  the  Roman  *, 

VI.  A  sixTH  fpecies  of  defeft  of  will  is  that  arifing  from 
compulfiQn  and  inevitable  necejftty,  Thefe  are  a  conftraint 
upon  the  will,  whereby  a  man  is  urged  to  do  that  which 
his  judgment  difapproves  ;  and  which,  it  is  to  be  prefumed, 
his  will  (if  left  to  itfelf)  would  rejeft.  As  puniftiments  are 
therefore  only  inflifted  for  the  abufe  of  that  free  will,  which 
God  has  given  to  man,  it  is  highly  juft  and  equitable  that  ^ 
xnan  fhould  be  excufed  for  thofe  a£ts,  whigh  are  done  through 
imavoidabl^  for^e  and  compulfion. 
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I.  Of  this  natiire,  in  thc  firft  placc,  is  the  obligation  of 
itvil  fubjeSfion^  whereby  tl>e  inferior  is  conftrained  by  thc  fu- 
perior  to  a£t  contrary  to  what  his  o^wn  reafon  and  incli- 
mtion  would  fuggcft:  as  when  a  legiflator  eftablilhc* 
iniquity  by  a  law,  and  commands  the  fubjeft  to  do  an 
I  aft  contrary  to  xcligion  or  found  mbraiity.  How  far  thii 
cxcufe  will  be  admitted  in  foro  confctentiae^  or  whether 
the  inferior  in  this  cafe  is  not  bound  to  obey  the  divine^ 
xather  than  the  human  law,  it  is  not  my  bufinefs  to  dc- 
cide  j  though  the  queftion  I  believe,  among  the  cafuifts, 
will  hardly  bear  a  doubt.  But,  howcver  that  may  be,  obe- 
dience  to  the  laws  in  being  is  undoubtedly  a  fufKcient  exte- 
nuation  of  civil  guilt  before  the  municipal  tribunal.  Thc 
IhcrifF,  who  burnt  Latimer  and  Ridley,  in  the  bigotted  days 
of  queen  Mary,  was  ijot  liablc  to  puniftiment  from  Eliza- 
beth,  for  executing  fo  horrid  an  office ;  being  juftified  by 
the  commands  of  that  magiftracy,  which  endeavoured  to  rc- 
ilore  fuperftition  under  the  holy  aufpices  of  it*s  mcrcUefs 
Cfter,  perfecution. 

As  ta  perfons  in  private  relations ;  the  principal  cafc, 
whcrc  conftraint  of  a  fuperior  is  allowed  as  an  excufe  for  cri- 
xninal  mifcondufl:,  is  with  rcgard  to  the  naatrimonial  fubjec- 
tion  of  the  wife  to  her  huft)and  :  for  neithcr  a  fon  or  a  fcr- 
vant  are  excufed  for  the  commiflion  of  any  crime,  whether 
capital  or  otherv/ife,  by  the  command  or  coercion  of  the  pa- 
rent  or  mafter  ^  \  though  in  fome  cafes  the  command  or  au- 
thority  of  the  huft)and,  either  cxprefs  or  implicd,-  will  pri- 
vilcge  the  wife  from  puniftynent,  even  for  capital  oflFcnccs, 
And  therefore  if  a  v/oman  commit  theft,  burglary,  or  other 
civil  ofFcnces  againft  the  laws  of  fociety,  by  the  coercion  of 
her  hufband  ;  or  even  in  his  company,  which  the  law  con^^ 
ftrues  a  cocrcion  ;  fhe  is  not  guilty  of  any  crime ;  being 
confidered  as  aciing  by  compulfion  and  not  of  her  own 
will  ^.  "Which  doftrine  is  at  leaft  a  thoufand  years  old  in 
this  kingdom,  being  to  be  found  among  thc  laws  of  king 
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Ina  tlK  Wcft  Saxon**.  And  it  appears  that,  among  thc 
noTthern  nations  on  the  continent,  this  privilege  extended  to 
any  woman  tranfgreffing  in  concert  with  a  man,  and  to  anjr 
fervant  that  committed  a  joint  ofience  with  a  freeman ;  thc 
male  orfreeman  only  was  punifhed,  the  female  or  flare  dif» 
tnifled ;  <'  proculduhio  quod  alterum  libertasy  alterum  neceffitdi 
"  impelleret  *.'*  But  (befides  that  in  our  law,  which  is  a  ftran- 
ger  to  flavery,  no  impunity  is  given  to  fervants,  who  are  as 
much  free  agents  as  their  maftcrs)  even  with  regard  to  wives, 
tiiis  rule  admits  of  an  exception  in  crimes  that  are  mala  in  fe^ 
and  prohibited  by  the  law  of  nature,  as  murdcr  and  thc 
like :  not  only  becaufe  thefe  arc  of  a  deeper  dye ;  but  alfo, 
fince  in  a  ftate  of  nature  no  one  is  in  fubje6lion  to  another, 
it  would  be  unreafonable  to  fcreen  an  ofiender  from  the  pu» 
nifhment  due  to  natural  crimes,  by  the  refinements  and  fub- 
ordinations  of  civil  fociety.  In  treafon  alfo,  (the  higheft 
crime  which  a  member  of  fociety  can,  as  fuch,  be  guilty  of  \ 
no  plea  of  coverture  ftiall  excufe  the  wife ;  no  prefumption 
of  the  huft)and's  coercion  fliall  extenuate  her  guilt ' :  as  well 
becaufe  of  the  odioufnefs  and  dangerous  confequence  of  the 
crime  itfelf,  asbecaufe  the  huft>and,  having  broken  through 
the  moft  facred  tie  of  focial  community  by  rebellion  againft 
the  ftate,  has  no  right  to  that  obedience  from  a  wife,  which 
he  himfclf  as  a  fubje£l  has  forgottcn  to  pay,  In  inferior  mif- 
demefnors  alfo,  we  may  remark  another  exception ;  that  a 
wife  may  bc  indifted  and  fet  in  thepillory  nvith  herhuflsand, 
for  keeping  a  brothel  \  for  this  is  an  offence  touching  the 
domeftic  oeconomy  or  government  of  the  houfe,  in  which 
the  wife  has  a  principal  ftiare ;  and  is  alfo  fuch  an  offence  as 
the  law  prefumes  to  be  generally  condufted  by  the  intriguea 
of  the  female  fex«.  And  in  all  cafes,  where  the  wife 
ofi^ends  alone,  without  the  company  or  coercion  of  her 
hufl)and,  flie  is  refponfible  for  her  offence,  a5  much  as  any 
feme-fble. 
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a.  Another  fpecies  of  compulfion  or  ftcceffity  is  whsit 
our  law  calls  dure/s  per  minas  ^ ;  or  threats  and  menace% 
which  induce  a  fcar  of  death  or  other  bodily  harm,  and  which 
take  away  for  that  reafon  the  guilt  of  many  crimes  and  mif* 
demefnors ;  at  leaft  before  the  human  tribunal.  But  then 
that  fear,  which  compels  a  man  to  do  an  unwarrantable  ac* 
tion,  ought  to  be  juft  and  well-grounded ;  fuch,  **  qui  cadere 
<«  pojftt  in  virum  cotti/iantemj  non  timidum  et  meiiculofum^'*  a» 
Brafton  exprefTes  it  S  in  the  words  of  the  civil  law  ^.  There* 
fore,  in  time  of  war  or  rebellion,  a  man  may  be  juftified  in 
doing  many  treafonable  afts  by  compulfion  of  the  enemy  or 
xebels,  which  would  admit  of  no  excufe  inthe  time  of  peace'- 
This  however  feems  only,  or  at  leaft  principally,  to  hold  as 
Xo  pofitive  crimes,  fo  created  by  the  laws  of  foclety  ;  and 
which  therefore  fociety  may  excufe ;  but  not  as  to  natund 
ofFences,  fo  declared  by  the  law  of  God,  wherein  human 
magiftrates  are  only  the  executioners  of  divine  punifliment. 
And  therefore  though  a  man  be  violently  affaulted,  and  hath 
no  other  poffible  means  of  efcaping  death,  but  by  killing  an 
innocent  perfon :  this  fear  and  force  fhall  not  acquit  him  of 
murder ;  for  he  ought  rather  to  die  himfelf,  than  efcape  by 
the  murder  of  an  innocent".  But  in  fuch  a  cafe  he  is  per- 
mitted  to  kill  the  affailant ;  for  there  the  law  of  nature,  and' 
felf-defence  it's  primary  canon,  have  made  him  his  own  pro- 
teftor. 

3.  There  is  a  third  fpecies  of  neceffity,  which  may  be 
diftinguiflied  from  the  aftual  compulfion  of  external  force  or 
fear ;  being  the  refult  of  reafon  and  refleftion,  which  a£l;  upon 
and  conftrain  a  man's  will,  and  oblige  him  to  do  an  aftion, 
which  without  fuch  obligation  would  be  criminal.  And 
that  is,  when  a  man  hashis  choice  of  two  evils  fet  before  him, 
and,  being  under  a  neceffity  of  chufing  one,  he  chufes  the 
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leaft  pernicious  of  the  two.  Here  the  wHl  cannot  be  faid 
freely  to  exert  itfelf,  being  rather  paffive,  than  aftive ;  or, 
if  aftive,  it  is  rather  in  rejefting  the  greater  evil  than  in 
chufing  the  lefs-  Of  this  fort  is  that  neceffity,  where  a  man 
by  the  commandment  of  the  law  is  bound  to  arreft  another 
for  any  capital  ofFence,  or  to  difperfe  a  riot,  and  refiftance  is 
made  to  his  authority:  it  ishere  juftifiable  and  even  necefTary 
^  to  beat,  to  wound,  or  perhaps  to  kill  the  ofFenders,  rather 
than  permit  the  murderer  to  efcape,  or  the  riot  to  conti- 
nue.  For  the  prefervation  of  the  peace  of  the  kingdom,  and 
the  apprehending  of  notorious  malefaftors,  are  of  the 
utmoft  confequence  to  the  public :  and  therefore  excufc 
the  felony,  which  the  kiUing  would  otherwife  amount 
to". 

4.  There  is  yet  another  cafe  of  neceffity,  which  has  oc- 
cafioned  great  fpeculation  among  the  writers  upon  gene- 
ral  law ;  viz.  whetlier  a  man  in  extreme  want  of  food  or 
cloathing  may  juftify  ftealing  either,  to  relieve  his  prcfent 
neceffities.  And  thisboth  Grotius''  andPuffendorf  p,  toge- 
ther  with  many  other  of  the  foreign  jurifts,  hold  iu  the  af- 
firmative;  maintaining  by  many  ingenious,  humane,  and 
plaufible  reafons,  that  in  fuch  cafes  the  commuhity  of  goods 
by  a  kind  of  tacit  conceffion  of  fociety  is  revived.  And 
fome  even  of  our  own  lawyers  have  held  the  fame  '^,  though 
it  feems  to  be  ari  unwarranted  do£lrine,  borrowed  from  the 
notions  of  fome  civilians :  at  leaft  it  is  now  antiquated,  the 
law  of  England  admitting  no  fuch  excufe  at  prcfent^ 
And  this  it's  doftrine  is  agreeable  not  only  to  the  fentiments 
of  many  of  the  wifeft  antients,  particularly  Cicero  %  who 
kolds  that  ^^fuum  cuique  tncommodum  ferendum  efi^  potius  quam 
*'  de  alterius  commodis  detrahendum ,-"  butj  alfo  to  the  Jewifli. 
law,  as  certified  by  king  Solomon  himfelf ' :  <<  if  a  thief 
^  fteal  to  fatisfy  his  foul  when  he  is  hungry,  he  fliall  reftore 
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«<  fevenfoldi  and  (liall  givc  all  thc  fubftance  of  his  houfe :" 
which  was  the  ordinary  piiniftimcnt  for  thcft  in  that  king- 
dom-  And  this  is  founded  upon  the  higheft  rcafon :  for 
men^  properties  would  be  under  a  ftrange  infccurity,  if  li- 
iiblc  to  be  invaded  according  to  the  wants  of  others,  of 
which  wants  no  man  can  poffibly  bc  an  adequate  judge,  but 
the  party  himfclf  who  pleads  them.  In  this  country  efpccial- 
ly,  therc  would  be  a  peculiar  impropriety  in  admitting  fo 
dubious  an  cxcufe :  for  by  our  laws  fuch  fufficient  provifiort 
is  madc  for  Ac  poor  by  thc  power  of  the  civil  magiftrate, 
that  it  is  impoffible  that  the  moft  needy  ftranger  Ihould  ever 
bc  rcduced  to  thc  neceffity  of  thieving  to  fupport  naturc. 
This  cafe  of  a  ftranger  is,  by  the  way,  the  ftrongeft  inftance 
put  by  baron  Puffendorf,  and  whereon  -  he  bullds  his  princi- 

I  pal  arguments :  which,  however  they  may  hold  upon  thc 
continent,  whcre  the  parfimonious  induftry  of  the  natives  or- 
ders  cvery  one  to  work  or  ftarve,  yet  muft  lofc  all  their 
weight  and  efficacy  in  England,  where  charity  is  reduced  to 
a  fyftem,  and  interwoven  in  our  very  conftitution.  Therc- 
fore  our  laws  ought  by  no  means  to  be  taxed  with  being  un- 
merciful,  for  denying  this  privilege  to  the  neceffitqus ;  efpe- 
cially  when  we  confider,  that  the  king,  on  the  reprefentation 
of  his  miniftcrs  of  juftice,  hath  a  powcr  to  foften  the  law,^ 
and  to  extend  mercy  in  cafes  of  peculiar  hardftiip.  An  ad- 
vantagc  which  is  wanting  in  many  ftatcs,  particularly  thofc 
which  are  democratical :  and  thefe  have  in  it's  ftead  intro- 
duced  and  adopted,  in  the  body  of  the  law  itfelf,  a  multitudc 

j  of  circumftances  tending  to  alleviate  it's  rigour.  But  thc 
founders  of  our  conftitiition  thought  it  bctter  to  veft  in  thc 
crown  the  power  of  pardoning  particular  obje£ls  of  compaf- 
.fion,  than  to  countcnance  and  eftablifti  theft  by  one  general 
undiftinguiflxing  law. 

i      VII.  To  thefe  fevcral  cafes,  in  which  thc.  incapacity  of 

*  committing  crimes  arifes  from  a  deficiency  of  the  will,  wc  may 

add  one  more,  in  which  the  law  fuppofes  an  incapacity  of 

doing  wrong,  from  the  excellcnce  and  pcriedion  of  the  per- 

-  fon-, 


Ch.   2»  W  R  O  N  G  s.  33 

fon ;  which  extend  as  well  to  the  will  as  to  the  other  quali- 
ties  of  his  mind,  I  mean  the  cafe  of  the  king :  who,  by  vir- 
tue  of  his  iroyal  prerogative,  is  not  undcr  the  coercive  power 
of  the  law  " ;  which  will  not  fuppofe  him  capable  of  commit- 
ting  a  foUy,  much  lefs  a  crime.  We  are  thcrcfore,  out  of 
reverence  and  decency,  toforbear  any,idle  inquiries,  of  what 
would  be  the  confequence  if  the  king  were  to  adl  thus  and 
thus :  fince  the  law  deems  fo  highly  of  his  wifdom  and  vir- 
tne,  as  not  evcn  to  prefume  it  poffible  for  him  to  do  any  thing 
inconfiftent  with  his  ftation  and  dignity;  and  therefore  has 
made  no  provifion  to  remedy  fuch  a  grievance.  But  of  this 
fufficient  was  faid  in  a  formcr  volume  '^,  to  which  I  muft  re- 
fer  thc  reader. 
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#£  PRINCIPALS  AND  ACCESSORIES. 


IT  having  been  fhewn  in  the  precedihg  ehapter  what  per- 
fons  are,  or  are  not,  uppn  account  of  their  fituation  and 
circumftances,  capable  of  committing  crimes,  we  are  next  to 
make  a  few  remarks  on  the  difFerent  degrees  of  guilt  among 
perfons  that  are  capable  of  ofiending ;  viz,  as  prmdpalf  and 
as  accejfprj* 

I.  A  MAN  may  be  principal  in  an  ojence  in  two  degrees* 
A  principal,  in  the  firft  degree,  is  h^  that  is  the  a£);or,  or 
abfolute  perpetrator  of  the  crime;  and,  in  the  fecond  degree, 
he  is  who  is  prefent,  aiding,  and  abetting  the  faft  to  be  done*. 
yffhxcYi  prefence  need  not  always  be  an  aftual  immediate  ftand- 
Ing  by,  within  fight  or  hearing  of  the-  fadt ;  but  there  may 
be  alfo  a  conftruftive  prefence,  as  when  one  commits  a  rob- 
bery  or  murder,  and  another  keeps  watch  or  guard  at  fome 
convenient  diftance  ^.  And  this  rule  hath  alfo  other  excep- 
tions :  for,  in  cafe  of  murder  by  poifontng,  a  man  may  be  a 
prlncipal  felony  by  preparing  and  laying  the  poifon,  or  per* 
fuading  another  to  drink  it  ^  who  is  ignorant  of  it's  poifon- 
ous  quality  **,  or  giving  it  to  him  fbr  that  purpofe ;  ax^d  yet 
not  adminifter  it  himfelf,  nor  be  prefent  when  the  very  deed 
of  poifoning  is  committed  ®.  And  the  fame  reafoning  will ' 
hoM,  with  regard  to  other  murders  committed  in  the  abfence 
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t){  the  murderer,  by  means  which  he  had  prepared  bcfore* 
Kand,  and  which  probably  could  not  fail  of  their  mifchievoui 
effea.  As  by  laying  a  trap  or  pitfall  for  anodier,  whereby 
he  is  killed ;  letting  out  a  wiid  beaft,  with  an  intent  to  do 
mifchief ;  or  exciting  a  madman  to  commit  mutder,  fo  that 
.  d6ath  thereupon  enfues :  in  every  of  thefe  cafes  the  party  of«* 

^  *  fending  is  guiky  of  murder  as  a  principal,  in  the  firft  degrce* 
For  he  cannot  be  called  an  acceffory,  that  nedeffarily  pre-* 
.  fuppofing  a  principal ;  and  the  poifon,  the  pitfall,  the  beaft^ 
or  the  madman  cannot  be  held  principals,  being  only  the  in-» 
ftruments  of  death.  As  therefore  he  muft  be  certainly  guilty, 
cither  as  principal  or  acc^sflbry,  and  cannot  be  fo  as  acceffory, 
it  follows  that  he  muft  be  guilty  as  principal:  and  if  princi- 
pal,  then  in  the  firft  degree ;  for  there  is  no  other  criminal, 

'    much  lefs  a  fupetior  in  the  guik,  whom  he  couid  aid,  abet^ 
"oraffift^ 

r 

•    .  .  . 

IL  Att  accejory  is  he  who  is  not  the  chi^f  a£lof  in  thc  of- 
fence,  nor  ptefent  at  ifs  performance,  but  is  fomeway  coii-* 
cerned  therein,  either  before  br  a/ier  the  fa£l  committed.  In 
confidering  the  nature  of  which  degree  of  guilt,  we  will,  firft^ 
examine, .  what  offences  admit  of  acceffories,  and  what  not : 
fecondly,  who  may  be  an  acceffory  before  the  faft :  thirdly, 
who  may  be  an  acceflbry  after  it :  and,  laftly,  how  accef- 
'  fories,  confidered  merely  as  fuch,  and  diftin^t  from  principais» 
are  to  be  treated. 

I.  And,  firft,  as  to  what  offences  admlt  of  acceffories, 
and  wbat  not.  In  high  treafon  there  are  no  acceffories,  but '- 
all  are  principals :  the  fame  a£ts,  that  make  a  man  acceffory 
in  felony,  makinghim  a  principal  in  high  trCafon,  upon  ac- 
count  of  the  heinoufnefs  of  the  crime  ^.  Befides  it  is  to  b^ 
confidered,  that  the  bare  intent  to  commit»  treafon  is  many  ^ 
times  aftual  treafon ;  as  imagining  the  death  of  the  king,  or 
confpiring  to  take  away  his  crown.  And,  as  no  one  can 
advife  and  abet  fuch  a  crime  withoUt  an  intention  to  have  it 
done,  there  can  be  no  acceffories  before  thq;fa£i; ;   finee  the 

#  I  Hal.  P.  C,  6j7.  2  Hawk.  P.  C  315.    f  3  Inft.  13S,    i.Hal.  P.  C.  613. 
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.  vcry  advice  and  abctment  amo\int  to  principal  treafon.  But 
this  Mt^ill  not  hold  in  the  inferior  fpecies  of  high  treafon, 
which  do  not  amount  to  the  legal  idea  of  compafling  thc 
death  of  the  king,  queen,  or  prince.  For  in  thofe  no  ad-^ 
vi<5e  to  commit  them,  unlefs  the  thing  be  aftually  perform^ 
cd,  will  make  a  man  a  principal  traitor  ^4  In  petit  treafon, 
murder,  and  felonies  with  or  without  benefit  of  clergy,  therc 

Viay  be  acceflbries :  except  only  in  thofe  offences,  which  by 
judgment  of  law  are  fudden  aftd  unpremeditated,  as  man- 
flaughter  and  the  like ;  which  therefore  cannot  have  any  ac- 
ceflbries  before  the  faft  K  So  too  in.  petit  larceny,  and  in  all 
crimes  under  the  degree  of  felony,  there  are  no  acceflbrie« 

'  cither  hefore  or  after  the  faft  j  but  allperfons  concerned  there- 
in,  if  guilty  at  all,  are  principals'' :  the  famc  rule  holding  with 
regard  to  the  highefl:  and  loweft  offences ;  thoUgh  upon  dif- 
ferent  reafons.  In  treafon  all  are  principals,  propter  odium 
deliBi ;  in  trefpafs  all  are  principals,  becaufe  the  law,  quae  de 
tninimis  tioh  etiraty  does  not  defcendto  diftinguifli  the  differenf 
fhades  of  guik  in  petty  mifdemefnors.  It  is  a  maxim,  that 
accejforius  fequitur  naturam  fui  principalis  ^ :  and  thereforc  «n 
acceffory  cannot  be  guilty  of  a  higher  crime  than  his  princi- 
pal  \  being  only  puniflied,  as  a  partaker  of  his  guilt.  So  that 
if  a  fervant  inftigates  a  ftranger  to  kill  his  mafter,  this  be- 
mg  murder  in  the  ftranger  as  principal,  of  courfe  the  fervant 
is  acceffory  only  to  the  crime  of  murder;  though,  had  he  been 
prefent  and  affifting,  he  would  have  been  guilty  as  principat 
of  petty  treafon,  and  the  ftranger  of  murder  "• 

'2.  As  to.the  fecond  point,  who  may  be  an  acceffory  ^^re 
the  fa<3: ;  fir  Matthew  Hale "  defines  himto  be  one,  who 
being  abfent  at  the  time  of  the  crimc  committed,  doth  yet 
procure,  counfel,  or  command  another  to  commit  a  crime. 
Herein  abfence  is  ncceffary  to  make  him  an  acceffory:  for  if 
fuch  procurer,  or  the  like,  be  prefent,  he  is  guiky  of  the 
crime  as  principal.     If  A  then  advifes  B  to  kill  another,  and 
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B  does  it  in  thc  abfence  of  A,  now  B  is  principal,  and  A  U 
acceflbry  in  thc  murder.  And  this  holds,  cven  though  the 
party  kiJled  be  not  in  rertm  natura  at  thc  timc  of  the  advice 
givcn.  As  if  A,  the  reputed  fathcr,  advifcs  B  thc  mothcr  of 
a  baftard  child,  unborn,  to  ftrangle  it  virlien  born,  and  fhe 
does  fo ;  A  is  acceflbry  to  this  murder  •.  And  it  is  alfo  fet- 
tled  P,  that  v/hoever  procureth  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  pcrfon,  is  an  ac-. 
ceflbry  beforc  the  faft.  It  is  likewife  a  rule,  that  hc  who  in 
any  wife  commands  or  counfels  another  to  commit  an  unlaw- 
ful  aft,  is  acceflbry  to  all  that  enfues  upon  that  unlawful  aft ; 
but  is  not  acceflbry  to  any  aft  diftinft  from  thc  othcr.  As  if 
A  commands  B  to  beat  C,  and  B  beats  him  fo  that  hc  dies ; 
B  is  guilty  of  murdcr  as  prineipal,  and  A  as  acccflbry. 
But  if  A  commands  B  to  burn  C's  houfc ;  and  hc,  in  fo 
doing,  commits  a  robbery ;  now  A,  though  acccflbry  to  the 
burning,  is  not  acceflbry  to  thc  robbery,  for  that  is  a  thing 
of  a  diftinft  and  unconfequential  nature  *.  But  if  thc  fclony 
committed  be  the  fame  in  fubftance  with  that  which  is  com- 
mandcd,  and  only  varying  in  fbme  circumftantial  matters ; 
as  if,  upon  a  command  to  poifon  Titius,  he  is^ftabbcd  or 
fliot,  and  dies ;  the  commandcr  is  ftill  accefibryto  the  mur- 
dcr,  for  the  fubftance  of  the  thing  comriianded  was  the  death 
of  TJtius,  and  the  manner  of  it's  cxeci;tion  is  a  rnere  cplla- 
tej-al  circumftance ', 

3.  An  acceflbry  after  the  faft  may  be,  wheire  a  perfon, 
knowing  a  fclony  to  have  becn  committed,  receivcs,  relieve$, 
cottiforts,  or  aflifts  the  felon*.  Thercfore,  to  make  anac- 
ceflbry  ex  poji  faEio^  it  is  in  the  firft  place  rcquifite  that  he 
knows  of  the  felony  committcd  *.  In  the  next  place,  he  muft 
iCjeccive,  relieve,  comfort,  or  aflift  him.  And,  generaily,  any 
affiftance  whatcvcr  givep  to  a  felonj^  to  hiridcT  his  b^ing  ap* 
prehended,  tricd,  or  fuffering  puniflimcnt,  makes  the  affiftdr 
an  acceflbry.     As  furnifliing  him  v^dth  a  horfc  to  efcapc  his 

«  Dycr.  i86|,  »  2  Haw^t.  P.  C.  316.  - 
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purfucrs,  money  or  vi£hials  to  fupporit  him,  a  houfe  or  othcr 
Jhelter  to  conceal  him,  or  open  force  and  violence  to  refcue 
or  proteft  him^  So  likewifc  to  convey  inftruments  to  a  fe- 
lon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to  let 
him  efcape,  makes  a  man  an  accefibry  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  cloatl^  or  other  neceflaries,  13 
no  offence :  for  the  crime  imputable  to  this  fpecies  of  acce& 
fory  is  the  hindrance  of  public  juftice,  by  aflifting  the  felon 
to  efcape  the  vengeance  of  the  law  ^.  To  buy  or  receive 
jlolen  goods,  knowing  them  to  be  ftolen,  falls  under  none  of 
thefe  defcriptions ;  it  was  therefore  at  common  law,  a  mere  , 
mifdemefnor,  and  made  not  the  receiver  acceflbry  to  thc 
theft,  becaufe  he  receiv^d  the  goods  only,  and  not  the^/<?«  ^: 
I  but  now  bythe  ftatutes  5  Ann.  c.  31.  and  4  Geo.  L  c.  ii, 
^U  fuch  receivers  are  made  acceffories  (where  the  principal 
fdopy  admits  of  acccffories  "*"),  and  may  be  tranfported  for 
fourteen  years  ;  and,  in  the  cafe  of  receiving  Imen  goods 
ftolen  from  the  bleaching-grounds,  are  by  ftatute  i  B  Geo.  11. 
<:.  27.  declared  felons  without  beneiit  of  clergy.  In  Francc 
fuchreceivers  are  puniflied  with  death:  and  the  Gothic  con-f 
ilitutions  diftinguiflied  alfo  three  forts  of  thieves,  "  unumqui 
5*  cmfilium  daret,  alterum  qui  contreBarety  tertium  qui  recep^ 
y  t^et  et  occuleret ;  pari  poenae  Jingulos  obnoxios  */' 

The  felony  muft  be  complete  at  the  time  of  the  afliftance 
given ;  elfe  it  makes  not  the  afliftant  an  acceffory.  As  if  one 
wounds  another  mortally,  and  afteir  the  wound  given,  but  be- 
fore  death  enfues,  a  perfon  affifts  or  receives  thie  delinquent ; 
this  does  not  make  him  acceffory  to  thc  homicide  5  for,  tiU 
death  cnfues,  there  is  no  felony  committed  ^.  But  fo  ftri£t 
i^  the  law  where  a  felonyis  adually  completc^  in  order  to  dp 
ofl^ual  }uftice,  that  the  neareft  relations  are  not  fuffered  tp 
aid  or  receivc  pne  another.  If  the  parent  affifts  his  child,  or 
thc  child  his  parent,  if  the  brother  receives  the  brother,  thc 
fiQ^after  his  fervant,  or  thc  fervant  his  mafter,  or  even  if  the  huf- 
band  relieves  his  wife,  who  have  any  of  them  committed  a 
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ftloriy,  the  receiver^  become  aceefibries  tx pojifacio^.  But 
a  feme  covert  cannot  become  an  acceiTory  by  the  receipt  and 
concealment  of  her  hufband ;  for  (he  is  prefumed  to  a£l  un-> 
der  his  coercion,  and  therefore  (he  is  not  bound^  neither 
ought  fhe,  to  difcover  her  lord ". 

4.  The  laft  point  of  enquiry  is,  how  acceflbries  are  to  bc 
treated,  confidered  diftinft  from  principals.  And  the  gerie- 
ral  rule  of  the  aritientlaw  (borrowed  from  the  Gothicconfti- 
lutions  ^)  is  this,  that  acceflbries  ftiall  fuffer  the  fame  punifh- 
ineti.t  as  their  principals :  if  one  be  liable  to  death,  the  other 
is  alfo  liable  ^ :  as,  by  the  laws  of  Athens,  delinquents  and 
their  abettors  >Vef e  to  receive  the  fame  punifhment  **.  Why 
then,  \t  may  be  afked,  kre  fuch  elaborate  diftinftions  made 
between  accefTories  and  priftcipals,-  if  both  are  to  fbffer  the 
fame  puttifhment  ?  For  thefe  reaforis.  i.  To  diftiriguifh  the 
nature  and  denomination  of  crimcs,,that  the  accufed  may 
know  how  to  defend  himfelf  when  indifted :  the  commiffion 
of  an  aftual  robbery  being  qtiitc  a  difFerent  accufation  from 
that  of  harbouririg  the  tobber.  2.  Becaufe,  though  by  thc 
antient  common  law  the  rule  is  as  before  laid  down,  that 
both  fhall  be  punifhed  alike,  yet  ftowby  thc  ftatutes  relating 
to  the  benefit  of  clergy  a  diftinSion  is  made  betwcen  thcm^t 
accefTories  after  the  fa£l  being  ftill  allowed  thc  benefit  of 
clergy  in  all  cafes,  except  horfe-ftealing  ^  and  ftealing  of 
linen  from  bleaching-grounds  ^ ;  which  is  denied  to.  thc 
principals,  and  acccflbries  hefore  the  f a£t,  in  many  cafes  \  as^ 
among  others,  in  petit  treaibn,  murder,  robbery,  and  wil- 
ful  buming  K  And  perhaps  if  a  diftinftion  were  conftantly 
to  be  made  between  the  puniifament  of  principals  and  accef- 
fories,  even  hefore  the  fa£t,  the  latter  to  be  treated  ^th  a 
little  lefs  feverity  than  the  former,  it  might  prevent  the  per- 
petration  of  many  crimes,  by  increafing  the  difliculty  of  find- 
ing  a  perfon  to  execute  the  deed  itfelf ;  as  his  dahger  would 
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bc  greatcr  than  that  of  his  accomplices,  by  reafon  of  the  dif- 
ference  of  his  punifliment  *•.  3.  Becaufe  formerly  no  man 
could  be  tried  as  acceflbry,  till  after  the  principal  was  con- 
vifted,  or  at  leafl:  he  muft  have  been  tried  at  the  fame  time 
with  him:  though  that  law  is  now  much  altered,  as  will  be 
fliewn  more  fully  in  it's  proper  place.  4.  Becaufe^j  though 
a  man  be  indifted  as  acceflbry  and  acquitted,  he  may  af-^ 
tcrwards  be  indifted  as  principal :  for  an  acquittal  of  re» 
ceiving  or  counfelling  a  felon  is  no  acquittal  of  the  felony 
itfelf:  but  it  is  matter  of  fon^e  doubt,  whether,  if  a  man 
be  acquitted  as  principal,  he  can  be  afterwards  indided  as 
acceflbry  before  the  faft  5  fince  thofe  offences  are  frequently 
very  near  allied,  and  therefore  an  acquittal  of  thc  guilt  of 
one  may  be  an  acquittal  of  the  other  alfo*.  But  it  iar 
clearly  held,  that  one  acquitted  as  «principal  may  be  indift-i 
cd  as  an  acceffory  after  the  faft  \  fince  that  is  always  an 
offence  of  a  different  fpecies  of  guilt,  principally  tending  to 
evade  the  public  juftice,  and  is  fubfequent  in  it's  commence- 
ment  to  the  other.  Upon  thefe  ^eafona  the  diftinftion  of 
principal  and  acceffory  will  appear  to  be  highly  i\eceffary ; 
though  the  punifliment  is  ftill  much  the  fame  with  regard  to 
principals,  and  fuch  acceffories  as  offend  hefQre  the  fa£k  \% 
committed. 

*   k  Bcccar.  c.  37.  i  i  Hal.  P.  C.  625,  626.,    %  Hawlf:^ 
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CHAPTER     TME     FOURTH. 

OF    OFFENCES    aoainst    GOD 

AND    RELIGION. 


1N  the  prcfeht  chapter  we  are  to  cnter  upon  thc  detail  of 
the  feveral  fpecies  of  crimes  and  mifdemefnors,  with  thc 
punifliment  annexed  to  each  by  the  laws  of  England,  It  was 
obferved  in  the  beginning  of  this  book%  that  crimes  and 
mifdemefnors  are  a  breach  and  violation  of*  thc  public  rights 
and  duties,  owihg  to  the  whole  community,  confidered  as  a 
community,  in  it's  focial  aggregate  capacity.  And  in  the 
very  entrance  of  thefe  comftientaries  **  it  was  (hcwn,  that  hu- 
man  laws  can  have  no  concerns  with  any  but  focial  and  rela- 
tjve  duties',  being  intended  only  to  regulate  the  condu£t  of 
man,  confidered  under  various  relations,  as  a  member  of  civil 
fociety.  AU  crimes  ought  therefbre  to  bc  eftimated  merely 
according  to  the  mifchiefs  which  thcy  produce  in  civil  fo- 
ciety  ^ :  and,  of  confequence,  private  vices,  or  breach  of 
mere  abfolute  duties,  which  man  is  bound  to  pcrform  confi- 
dered  only  as  an  individual,  are  not,  cannot  be,  the  obje£l 
of  any  municipal  law ;  any  farther  than  as  by  their  evil  cx- 
ample,  or  other  pernicious  effefts,  they  may  prejudice  thc 
community,  ^nd  thereby  become  a  fpecies  of  public  crimcs, 
Thus  the  vice  of  drunkennefs,  if  committed  privately  an4 
alone,  is  beyondthe  knowlege  and  of  coi^rfe  beyond  thc  reach 
©f  human  tribunals  :  but  if  committed  publicly,  in  thc  facc 
of  the  world,  it's  evil  example  makes  it  liable  to  temporal 
Ijenfures.  The  vice  of  lying,  which  confifts  (abftraftedly 
taken)  in  a  criminal  violation  of  truthi  and  therefore  iu  any 
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.  (hape  is  derogatory  from  found  morality,  is  not  howevcr 
taken  notice  of  by  our  law,  unldfs  it  carries  with  it  fomc 
public  inconvenience,  as  fpreading  falfe  news  j  or  fome  fo- 
cial  injury,  as  flander  and  malicious  profecution,  for  which 
a  private  recompence  is  given.  And  yet  drunkennefs  and 
malevolent  lying  are  in foro  confdentiae  as  thoroughly  criminal 
when  they  ate  fiot,  as  when  thej  are,  attended  with  publie 
inconvenience.  The  oilly  difference  is,  that  both  public  and 
private  vices  are  fubjedt  to  the  vengeance  of  eternal  juftice ; 
and  public  viccs  are  befides  liabfe  to"  the  temporal  punifli- 
ments  of  httman  tribunals» 

On  the  Qther  hand,  there  are  fome  mifdemefnors,  which 
are  puniflied  by  the  municipal  law,  that  have  in  themfelveS 
nothing  criminal^  but  are  made  unlawful  by  the  pofitive  con- 
\  ttitutions  of  the  ftatq  for  public  convenience.  Such  as  poach- 
ing,  exportation  of  wool,  and  the  like.  Thefe  are  naturally 
210  offences  at  all ;  but  their  whole  criminality  confifts  in 
their  difobedience  to  the  fiy)reme  power,  which  has  an  un- 
doubted  right,  for  the  well-being  and  peace  of  the  commu- 
nity,  to  make  fome  things  unlawful,  which  are  in  thenf- 
felves  indlfierent.  *Upon  the  whole  thereiore,  though  part 
cyf  the  offences  to  be  enumerated  in  the  following  flieets  arc 
offences  againft  the  reyealed  law  of  God,  others  againft  thc 
law  of  nature,  and  fome  are  offences  againft  neither  5  yet  in 
a  treatife  of  municipal  law^  we  muft  confider  them  all  as  de- 
'  riving  their  particular  guUt,  here  punifliable,  from  the  law 
of  man. 

HaVing  premifed  this  caution,  I  fliall  next  procced  to 
diftribute  the  feveral  offences^  which  are  either  diredlly  or  by 
confequence  injurious  to  civil  fociety,  and  therefore  punifli- 
able  by  the  laws  of  England,  under  the  following  general 
heads :  firft,  thofe  which  are  more  Immediately  injurious  to 
God  and  his  holy  religion  j  fecondly,  fuch  as  violate  and 
tranfgrefs  the  law  of  nations;  thirdly,  fuch  as  more  efpeci- 
ally  affeft  the  fovereign  executive  power  of  the  ftatc,  or  thc 
king  andhis  government;  fourthly,  fuch  as  more  direftly 
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infringe  the  rights  of  thepublic  or  commonwealth)  and, 
laftly,  fuch  as  derogate  from  thofe  rights  and  duties,  whicli 
dre  owing  to  particular  individuals,  and  in  the  prefervation 
jsind  vindication  of  which  the  community  is  deeply  interefted# 

FiRST  then,  of  fuch  crimes  and  mifdemefnors,  as  morc 
immediately  ofFend  Almighty  God,  by  openly  tranfgrcffing 
the  precepts  of  religion  either  natural  or  revealed;  and  me- 
diately  by  their  bad  example  and  confequence,  the  law  of 
fociety  alfo  \  which  conftitutes  that  guilt  in  the  a£tion,  which 
Jiuman  tribun^ls  are  to  cenfure. 

'  I.  Of  this  fpecies  the  firft  is  that  of  apojlacj^  or  a  total  rc- 1 
aunciation  of  chriftianity,  by  embracing  either  a  falfe  religion» 
or  no  religion  at  alL    This  olFence  can  only  take  piace  in 
fuch  as  have  once  profefled  the  true  religion.    Thc  perverfion 
of  a  chriftian  to  judaifm,  paganifm,  or  other  falfe  TcKgion,    ' 
was  puniflied  by  the  emperors  Conftantius  and  JuHan  with 
confifcatibn  of  goods  •*  j  to  which  the  emperors  Thcodofius 
and  Valentinian  added  capital  puniftiment,  in  cafc  thc  apoC- 
tate  endeavoured  to  pervert  others  to  the  fame  iniquity  **.     A  | 
puniftiment  too  fevere  for  any  temporal  laws  to  infli£l:  upon 
any  fpiritual  ofi^ence :  and  yet  the  zeal  of  our  anccftors  im- 
ported  it  into  this  country  j  for  we  find  by  Brafkon ',  that  in 
his  time  apoftates  were  to  be  burnt  to  death.    Doubtlefs  the 
prefervation  of  chriftianity,  as  a  national  religion,  is,  abftraft*- 
ed  from  it's  own  intrinfic  truth,  of  the  utmoft  confequence 
to  the  civil  ft»te :  which  a  fingle  inftancc  will  fufficicnfiy 
demonftratc.    The  belief  of  a  future  ftate  of  rewards  and  ptt- 
niftiments,  the  entertaining  juft  idcas  of  the  moral  attributcs 
Df  the  fupreme  being,  and  a  firm  perfuafion  that  he  fuperin- 
tends  and  will  finally  compenfatc  cvcry  afiion  in  human  life, 
{all  which  are  clearly  revealed  in  the  do&rines,  and  forcibly    . 
inculcatedby  the  precepts,  of  our  faviour  Chrift)  thefe  are  the  j 
grand  foundation  of  all  judicial  oaths ;  which  call  God  to 
witiicfs  the  tmth  of  thofe  f^ds,  which  perhaps  may  be  only. 
known  to  him  and  the  party  attefting :  all  moral  cvidencc 

^  Cod.  1.  7«  I.  f  /•  3«  Cm  9» 
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th^reforc,  all  confidence  in  human  veracity,  muft  be  weak- 
cd  by  apoftacy,  and  overthrown  by  total  infidelity  K 
Wherefore  all  affronts  to  chriftianity,  or  cndeavours  to  de- 
preciate  it's  efEcacy,  in  thofe  who  have  once  profefled  it,  are 

|l)ighly  defcrving  of  cenfure.  But  yet  the  lofs  of  life  is  a  hea- 
vier  penalty  than  the  offence,  taken  in  a  civil  light,  deferves ; 
and,  taken  in  a  fpiritual  light,  our  laws  have  no  jurifdiftion 
overit.  This  punifliment  therefore  has  long  ago  become 
obfolete  j  and  the  offence  of  apoftacy  was  fqr  a  long  time  the 
obje£b  only  of  the  ecclefiaftical  courts,  which  corrected  thc 
offender  pro  falute  animae.  But  about  the  clofe  of  the  laft 
century,  the  civil  liberties  to  which  we  were  ^hen  reftored 
being  ufed  as  a  cloke  of  malicioufnefs,  and  the  moft  horrid 
doftrines  fubverfive  of  all  religion  being  publicly  avowed 
both  in  difcourfe  and  writings,  it  was  thought  neceflary  again 
for  the  civil  power  to  interpofe,  by  not  admitting  thofe  mif- 
creants  ^  to  the  privileges  of  fociety,  who  maintained  fuch 

I  principles  as  deftroyed  all  moral  obligation.  To  this  end 
it  was  enadled  by  ftatute  9  &  lo  W.  III.  c.  32.  that  if  any 
perfon  educated  in,  or  having  made  profeflion  of,  the  chrif- 
tian  religion,  fliall  by  writing,  printing,  teaching,  or  ad- 
vifed  fpeaking,  deny  the  chriftian  religion  to  be  true,  or  the 
holy  fcriptures  to  be  of  divine  autliority,  he  fliall  upon  the  firft 
offence  be  rendered  incapable  to  hold  any  office  or  place  of 
truft ;  and,  for  the  fecond,  be  rendered  incapabje  of  bringing 
any  aftion,  being  guardian,  executor,  legatee,  or  purchafor 
of  lands,  and  fliall  fuffer  three  years  imprifonm.^nt;  without 
bail.  To  give  room  however  for  repentance,  if,  within 
four  months  after  the  firft  conviftioi^,  the  delinquent  will  in 
open  court  publicly  renounce  his  error^j  he  13  difcharged  foi^ 
that  once  from  all  difabilities^ 

j       II.  A  SECOND  offence  is  that  of  herej^y  which  confifts  not 

in  ^  total  dfenial  of  chriftianity,  but  of  fome  of  it*6  effential 

\    ■ 

%  Vtiles  ejje  opiniones  basy  fuis  Megat,  [fitfociefas  ci^pim  interipfosy  Diis  immor^ 

eum  intelligatf  quam  muUaJirmenturjure'  talihus  interpofitis  tum  judicibus  tum  tefti-, 

jurando  i  quantae  falutii  Jintfoederum  re-  hus  ?  Cic,  de  LL*  ii.  7. 

iigiones 'j  quam  multes  divini  fupplicit  me-  \  *  Mefcr$yantx  in  our  anticnt  law 

tusafceiere  revscarit'^   quamque  fanEia  books.is  thenameof  unbelievers. 
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do£bTines,  publicly  and  obftinsCtely  avowed  ;  being  defined  by 
fir  Matthew  Hale,  ^^fententia  retum  divinarum  humanofenfuex^ 
*<  cogitatay  palam  doEla  et  pertinaciter  defenfa  ^  And  here  it  |. 
muft  alfo  be  acknowleged  that  particular  modes  of  belief  or 
unbelief,  not  tending  to  overtum  chriftianity  itfelf,  or  to  fap 
the  foUndations  of  morality,  are  by  no  means  the  objedt  of 
coercion  by  the  civil  magiftrate.  What  doftrines  fhall  there- 
fore  be  adjudged  herefy,  was  left  by  our  old  conftitution  to 
the  determination  of  the  ecclefiaftical  judge  ;  who  had  hereix) 
a  moft  arbitrary  latitude  allowed  him.  For  the  general  defi* 
nition  of  an  heretic  given  by  Lyndewode  ^,  extends  to  the 
fmalleft  deviations  from  the  doftrines  of  holy  church  **  hae* 
<*  reticus  eji  qui  dubitat  de  fide  catholkaj  et  qui  negligit  fervart 
**  A7,  quae  Romana  ecclefiafiatuity  feu  fervare  decreverat*^  Or, 
as  the  ftatute  2  Hen.  IV.  c.  15.  exprefles  it  in  Englifh, 
**  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
*'  blefled  determinations  of  the  holy  church."  Very  contrary 
this  to  the  ufage  of  the  firft  general  councils,  which  defined 
all  heretical  doftrines  with  the  utmoft  precifion  and  exaftnefs. 
And  what  ought  to  have  alleviated  the  punifhment,  the  un- 
certaintyof  thecrime,  feems  tohave  enhanced  it  in  thofe.days 
of  blind  zeal  and  pious  cruelty.  It  is  true  that  the  fanftimo- 
nious  hypocrify  of  the  canonifts  went  at  firft  no  farther  than 
cnjoining  penance,  excommunication,  and  ecclefiaftical  de- 
privation,  for  herefy;  though  afterwards  they  proceeded 
boldly  to  imprifonment  by  the  ordinary,  and  confifcation  of 
goods  inpios  ufus.  But  in  the  mean  time  they  had  prevailed  j 
upon  the  vreaknefs  of  bigoted  princes,  to  make  the  civil  power 
fubfervient  to  their  purpofes,  by  making  herefy  not  only  a. 
temporal,  but  even  a  capital  ofience :  the  Romifh  eccle- 
Caftics  determining,  without  appeal,  whatever  they  pleafed  to 
be  herefy,  and  fhifting  ofF  to  thc  fecular  arm  the  odium  and 
drudgery  of  executions  ;  with  which  they  themfelves  were  toa 
tender  and  delicate  tp  intermeddle.  Nay  they  pretended  to 
intcrcede  and  pray,  on  behalf  of  the  convi£ted  heretic,  ut 
citra  mortis  periculum  fententia  circa  eum  moderatur^ :  well 
knowing  at  the  fame.timc  that  they  were  delivering  the  un- 

i  1  Hal.  P.  C.  384.  ^DecrttfiUL  5,  r.  40«  f.  27. 
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happy  viftim  to  certain  death«  Hence  the  capital  punifliment^ 
infli6led.on  the  antientDonatifts  and  Manichaeans  by  the  em- 
perors  Theodofius  and  Juftinian  "* :  hence  alfo  the  ccmftitu- 
tion  of  the  emperor  Frederic  mentioned  by  Lyndewode  ", 
adjudging  all  perfons  without  diftin£tion  to  be  bumt  with  fire, 
I  whowereconvi£ledofherefy  by  theecclefiaftical  judge.  The 
fame  emperor,  in  another  conftitution^,  ordained  that  if  any 
temporal  lord,  when  admonifhed  by  the  churchj  ihould  neg« 
le£i:  to  clear  his  territories  of  heretics  within  a  year,  it  (hould 
be  lawful  for  good  catholics  to  feife  and  occupy  the  lands^ 
and  utterly  to  exterminate  the  heretical  pofleflbrs.  And  upon 
this  foundation  was  built  that  arbitrary  power,  fo  long  claim* 
cd  and  fo  fataily  exerted  by  the  pope,  of  difpofing  e ven  of  the 
kingdoms  of  refradiory  princes  to  more  dutiful  fons  of  the 
church.  The  immediate  event  of  this  conftitution  was  fome- 
thing  fingular,  and  may  fcrve  to  illuftrate  at  once  the  grati« 
tude  of  the  holy  fee,  and  the  juft  punifhment  of  the  royal 
bigot:  for.upon  the  authority  of  this  very  conftitution,  the 
pope  afterwards  expelled  this  very  emperor  Frederic  from  hia 
kingdom  of  Sicily,  and  gavc  it  to  Charles  of  Anjou  p. 

Christianity  being  thus  deformed  by  the  daemon  of 
perfecution  upon  the  continent,  we  cannot  expeft  that  our 
<^wn  ifland  fhould  be  entirely  free  from  the  fame  fcourge. 
)  And  therefore  we  find  among  our  antient  precedents  ^  a  writ 
ile  haeretico  ccmburendoy  which  is  thought  by  fome  to  be  as 
antient  as  the  common  liw  itfelf.  However  it  appears  from 
thence,  that  the  convifVion  of  herefy  by  the  common  law  wa» 
not  in  any  pctty  ecclefiaftical  coiirt,  but  before  the  archbi- 
fliop  himfelf  in  a  provincial  fynod  \  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  hc  fhould  pleafe  with 
him:  fo  that  the  crown  had  a  control  ovcr  the  fpiritual 
power,  and  might  pardon  the  convift  by  ifluing  no  procefs 
againft  him'  j  the  writ  de  haeretico  comburendo  being  not  a  writ 
of  courfe,  but  iflTuing  only  by  the  fpecial  direftion  of  the  king 
in  council  % 


\ 
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BuT  in  the  r^ign  of  Hcury  the  fourtb,  when  the  cyes  of 
the  chriftian  world  began  to  open,  and  the  feeds  of  the  pro- 
teibmtreligion  (though  under  tbe  oppxobrious  name  of  loI« 
lardy ')  took  root  in  thi$  kingdom  *,  the  clergy,  taking  ad- 
vanitage  from  the  king^s  dubious  title  tp  demafid  an  increafe 
of  their  oWn  power,  obtained  an  a£):  of  parliament  %  which 
fliaxpened  the  edge  of  perC^cution  to  it'&  utmoft  keennefs* 
For^  by  that  ftatute,  the  diocefan  alonei  without  the  inter*  | 
vention  of  a  fynody  might  convifl  of  heretical  tenets ;  and 
unlefs  the  convift  abjured  his  opinions,  or  if  after  abjuration 
he  relapfed,  the  iheriffi  was  bound  ^a:  officioy  if  required  by 
the  bifliop,  to  commit  the  unhappy  vi£l:im  to  the  flames, 
without  waiting  for  the  confent  of  the  crown.  By  the  ftatute 
%  Hen.  V.  c.  7.  lollardy  was  alfo  made  a  temporal  ofienccy 
and  indi£):able  in  the  king^s  courts  \  which  did  not  thereby 
gain  an  exclufive,  but  only  a  concunent  jurifdi£);ion  with  the 
biihop's  confiftory.  , 

Afterwards,  when  the  final  reformation  of  religion  be;- 
gan  to  advance,  the  power  of  the  ecclefiaftics  was-fomewhat 
i^ioderated  :  for  though  what  herefy  is,  was  not  then  precifely 
dcfined,  yet  we  are  told  in  fome  points  what  it  is  not :  the 
ftatute  25  Hen.  VIII.  c.  14.  declaring,  that  ofFences  againft 
the  fee  of  Rome  are  not  herefyj  and  the  ordinary  being 
thereby  reftrained  from  proceeding  in  any  cafe  upon  mere 
fufpicion ;  that  is,  unlefs  the  party  be  accufed  by  two  credible 
witnefles,  or  an  indiftment  of  herefy  be  firft  previoufly  found 
in  the  king'&  courts  of  common  law.  And  yet  the  fpirit  of 
perfecution  was  not  then  abated>  but  only  diverted  into  a  lay 
channel.  For  in  fix  years  afterwards,  by  ftatute  3  r  Hen.  VIII.  1 
c.  14.  the  bloodylawofthc  fixarticles  was  made,  which  efta- 
biifhed-  the  fix  moft  contefted  points  of  popery,  tranfubftan- 
tiation,  communion  in  one  kind,  the  ceKbacy  of  the  clergy, 
mopaftic  vows,  the  facrifice  of  the  mafs,  and  auricular  con- 
feifion ;  which  points  were  "  determined  ^and  refolved  by 
•*  the  moft  godjy  ftudy^  pain,  and  travail  of  his  majefty :  for 

I      t  SocaUednot  frosi  Mtf/Rr,  ortaxes,  W^ter  LoUiard,  a  German  reformers 

(an  ctymology,  which  was  aftenyards  A,  D.  1315.  Mod.  Un«  Hlil.  xxvi.  xj». 

devifed  in  order  to  juftify  the  borning  of  Spelm.  G^^  371. 
thcm  }  Matt.  xHi*  30*)  but  ftom  onc        «  2  Hen.  IV.  c.  15.^  '    ,  .  « 
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^*  which  his  moft  humble  and  obedicnt  fubjefts,  the  lords 
^^fpiritual  and  temporal  and  thc  comnlons,  in  parliamentf 
*^  airembled,  did  not  only  render  and  givc  unto  his  highnefs 
^  their  moft  high  and  hearty  thank-s,"  but  did  alfo  enaft  and 
declare  all  oppugncrs  of  the  firft  to  be  heretics,  and  to  be  burnt 
with  fire ;  and  of  the  fivie  laft-to  be  felons,  and  to  fufFer  death. 
The  fame  ftatute  cftabliftied  a  new  and  mixed  jurifdiftion 
of  clergy  and  laity  fpr  the  trial  and  conviftion  of  heretics ; 
the  reigning^prince  being  then  equally  interit  oil  deftroying 
the  fupremacy  of  the  bifliops  of  Rome,  and  eftablifliing  all 
othcr  their  corruptions  of  the  chriftian  religion. 

I  SHALL  not  perplex  this  detail  with  thc  various  repeals  and 
revirals  of  thefe  fanguittary  laws  in  the  two  fucceeding  reigns; 
but  fliall  proceed  direftly  to  the  reign  of  queen  Elizabeth  $ 
when  the  reformation  was  finally  eftabliflied  with  temper  and 
decency,  unfullied  with  party  rancour,  or  perfonal  capricc 
and  refcntment.  By  ftatute  i,Eliz»  c.  i»  all  former  ftatutes 
relating  to  herefy  are  repealed,  which  leaves  the  jurifdiftion 
of  herefy  as  it  ftood  at  common  law  ;  vtz.  as  to  the  inflidtion 
of  common  cenfures,  inthe  ecclefiaftical  courts,;  and  in  cafe 
of  burning  the  heretic,  in  the  provincial  fynod  only  ^  Sir 
Matthew  Haleis  indeed  ofa  difFerent  opinion,  andholdsthat 
fuch  power  refided  in  the  diocefan  alfo,  though  he  agrees, 
that  in  either  cafe  thc  writ  de  haeretico  comhurendo  was  riot  de- 
mandable  of  common  right,  but  grantable  or  otherwife  merely 
at  the  kang's  difcretion ".  But  the  principal  point  now  gain- 
ed  was,  th^t  by  this  ftatute  a  boundary  is  for  the  firft  timc 
fet  to  what  fliall  be  accounted  herefy ;  nothing  for  the  future 
being  to  be  fo  determined,  but  only"  fuch  tenets,  which  have 
been  heretofore  fo  declared,  i .  By  the  words  of  the  canoni- 
cal  fcriptures  ;  2.  By  the  firft  four  general  councils,  6r  fuch 
others  as  have  only  ufed  the  words  of  the  holy  fcriptures; 
or,  3.Which  fliallhereafter  be  fo declared by  the  parliament, 
with  the  afTent  of  the  clergy  in  convocation.  Thus  Was  he- 
refy  reduced  to  a  greater  certainty  than  before ;  though  it 
might  not  have  been  the  worfe  to  have  defined  it  in  terms  ftill 
more  precife  and  particular  :  as  a  man  continued  ftill  liable 

jr  5  Rep*>3.     12  Rep.  56»  92.  "  1  Hal.  P.  C.  405. 
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to  be  bumt,  for  what  pethaps  he  did  not  underftand  to  b^ 
hcrefy,  till  the  ecclefiaftical  judge  fo  interpreted  the  words  o( 
.  the  canonical  fcriptures« 

/  FoR  the  writ  de  haeretico  comburendo  temained  ftill  m  fotce  \ 
and  we  hdve  inftances  of  it's  being  put  in  etecution  upon 
two  anabaptifts  in  thc  feventeenth  of  Elizabeth,  and  twd 
Arians  in  the  ninth  of  James  tlie  firft.  But  it  was  totally 
abolifhed,  and  herefy  again  fubjefted  only  to  ecclefiaftical 
correftion  profalute  animae^  by  virtue  of  the  ftatute  29  Car.IL 
c*  9*  Fot,  in  otte  and  the  fame  reign,  our  lands  were  dclivered  | 
from  the  flavery  of  hiilitary  tenutes  ;  our  bodies  from  arbi* 
trary  imprlfonment  by  the  habeas  torpus  aft  \  and  our  minda 
from  the  tyranny  of  fuperftitious  bigotry,  by  demoliihing  tfXLt 
laft  badge  of  perfecution  in  the  Engliih  law» 

In  what  I  have  now  faid  I  would  not  be  underftooil  to  dc- 
rogate  from  the  juft  rights  of  the  national  chutch,  or  to  fa- 
vour  a  loofc  latitude  of  propagating  any  crude  undigefted 
fentiments  in  religious  matters.  Of  ptopagatirtg,  I  fay  5  fof  | 
the  bare  entertaining  them,  without  an  endeavoUr  to  difTufe 
them,  feems  hardly  cognizable  by  any  human  authority.  I 
only  mean  to  illuftratc  the  excellcnc^of  ouf  prefent  eftabliih^ 
ment,  by  looking  back  to  former  times»  Every  thing  is  now 
^%  it  ihould  be,  with  refpeft  to  the  fpiritual  cognizance,  and 
fpiritual  puniihment,  of  herefy ;  unlefs  perhaps  that  the  crimd 
ought  to  be  more  ftriftly  defined,  and  no  profecution  per- 
mitted,  even  in  the  ecclefiaftical  cdurts,  till  the  tenets  in 
queftion  are  by  proper  authority  previoufly  declared  to  bc  he- 
reticaL  Under  thefe  reftriftions,  it  feems  neceflTary  for  tbe 
fupport  of  the  national  religion,  that  the  officers  of  the  church 
Ihould  have  power  to  cenfure  heretics  \  yet  not  to  harafs 
them  with  temporal  penalfies,  much  lefs  to  exterminate  ot 
deftroy  them.  Thc  legiflature  hath  indeed  thought  it  proper,  \ 
that  the  civil  magiftrate  ihould  again  interpofe,  with  regatd 
to  one  fpecies  of  herefy,  very  prevalent  in  modcm  times ;  for 
by  ftatute  9  &  10  W.  IIL  c.  32*  if  any  perfon  educated  in 
Ae  chriftian  religion,  orprofcifing  the  fahie,  ihall  by  writing, 
printing,  tcachmg,  or  advifed  fpeaKing,  deny  any  one  o^ 
the  perfons  in  thc  ioly  trinity  to  bc  God|  or  n^aintain.  that 
•  VoL.  IV.  D  ^^«^« 
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thert  arc  mofc  Godt  tHan  one,  he  fliall  undcrgo  the  famc 
{»ctialtics  and  incapacities,  which  were  juft  now  mentioned  to 
bc  inflifted  on  apoftacy  by  thc  fame  ftatutc*  And  thus  much 
iot  the"  crime  of  herefy. 

HI^  Anothcr  fpccies  of  offenccs  againft  religion  arc 
Aofe  which  affe£l  the  ejlahlijhed  church*  And  thefe  arc  either 
pofitivc,  or  negative  :  pofitive,  by  rcvilmg  it'&  ordinances  ; 
or  negative,  by  non-coiifoTmity  to  it's  worfliip.  Of  both  of 
thcfe  in  thcir  order. 

/    I .   And,  firft,  of  the  offence  of  revUing  the  wriinanees  of 
fhc  church.     This  is  a  crime  of  a  much  grofler  nature  than 
the  otlier  of  mere  non-conformity ;   fince  dt  carries  with  it 
the  utmoft  indecency,  arrogance,  and  ingratitudc :  indccency, 
by  fetting  up  private  judgment  in  virulent  and  faftious  oppo- 
fition  to  public  authority :  arrogaiice,  by  treatiug  with  con- 
tempt  and  rudenefs  what  has  at  leaft  a  better  chance  to  be 
right,  than  thc  fingular  notions  of  any  particular  man  \  and 
ingratitttde,  by  denying  that  indulgence  and  undifturbed  IJ- 
berty  of  confcience  to  the  members  of  the  national  church, 
which  the  rctainers  to  every  pctty  conventicle  enjoy^  However 
k  is  providcd  by  ftatutes  i  Edw.  VI.   c.  i.  and  i  EHz.  c.  i« 
that  whoever  reviles  the  facrament  of  the  lord's  fupper  fliall 
6fc  puniflied  by  fine  and  imprifonment  \  and  by  the  ftatutc 
I  Eiiz.  c.  2.  if  any  minifter  fliall  fpeak  any  thing  in  deroga- 
tionof  the  book  of  common  prayef,  he  fljall,  if  not  beneficedi^ 
be  tmprifoned  onc  year  for  the  firft  offence,  and  for  life  for 
the  fecond :  and,  if  he  be  bcneficed,  he  fliall  for  the  firft 
ofF«nce  be  imprifoned  fix  months,  and  forfeit  a  year^s  valuc  of 
his  benefice :  for  the  fecond  ofFence  he  fliall  be  deprived,  and 
fuffcf'  ofle  ycar^s  imprifonment ;  and,  for  the  third,  fliall  in. 
like  matmer  be   dcprivcd,    and  fafFer  imprifonment  for  life. 
And  li  anyperfon  whatfoevcr  fliall  in  plays,  fongs,  or  other, 
open  v^ords,  fpeak  any  thing  in  derogation,  depraviug,  or 
defpiiing  of  the  faid  book,  or  fliali  forcibly  prevent  the  read- 
hig  of  it,  of"  caufe  any  other  fervice  to  be  ufed  in  it's  ftead, 
he  fliall  forfeit  fcr  the  firfl  ofFeuce  an  hundred  marks ;  for  the 
fecond^  four  hundred ;  and  for  the  third,  fliall  forfeit  all  hls 
j  goods  and  chattdti,  aad  fuffcr  imprifonment  for  life.     Thefe 
iz  peiialtks 
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penalties  wcrc  framed  in  thc  infancy  of  ourprcfent  cftablifliJs 
ment :  whcn  the  difciplcs  of  Romc  and  of  Gcneva  unitcd  in  in- 
veighing  with  thc  utmoft  bittcrnefs  againft  die  Englilh  liturgy : 
and  thc  terror  of  tbcfe  laws  (for  they  fcldom,  if  cver,  werc 
fuUy  exccuted)  proved  a  principai  mcans,  under  providcnce^ 
of  prcferving  thc  purity  as  w^cU  as  deccncy  of  our  national 
worihip.  Nor  can  thcir  continuance  to  this  timc  (of  thc 
milder  penalties  at  lcaft)  bc  thought  too  fevcre  and  intolerant  $ 
fo  far  as  thcy  are  lcvelled  at  the  offence,  not  of  thinlung  dif- 
fcrently  from  thc  national  church,  but  of  railing  at  that  churck 
and  obftruBing  it's  ordinances,  for  not  fubmitting  it's  public 
judgment  to  thc  private  opinion  of  othcrs.  For,  though  it  is  | 
clcar,  that  no  rcftraint  ihould  be  laid  upon  rational  and  diC 
paflionate  diicuilions  of  the  reftitude  and  propricty  of  thc 
cftabliflied  modc  of  worfliip  j  yct  contumcly  and  contcmpt 
arc  what  no  eftabliflimcnt  can  tolerate  "^.  A  rigid  attachment 
to  trifles,  and  an  intemperate  zeal  for  reforming  thcm,  are 
equally  ridiculous  and  abfurd :  but  the  latter  is  at  prefcnt  the 
lefs  excufablc,  bccaufe  from  political  reafons,  fuSicicntly 
hintcd  at  in  a  formcr  volume  ^,  it  would  now  bc  cxtremcly 
unadvifeable  to  make  any  alterations  in  the  fervicc  of  thc 
church ;  unlefs  by  it's  own  confent,  or  unlcfs  it  can  be 
fhewn  that  fome  manifeft  impicty  or  fliocking  abfurdity  will 
foUow  from  continuing  thc  prefent  forms. 

2.  NoN-coNFOltMiTy  to  tlic  worflilp  of  thc  church  is  the 
othcr,  or  negative  branch  of  thisi  offence.  And  for  this  thcrc 
Is  much  morc  to  bc  pleaded  than  for  thc  former  \  bcing  a  mat- 
tcr  of  privatc  confcicnce,  to  thcfcruplcs  of  which  our  prcfcnt 
laws  have  ihewn  a  vcry  juft  and  chriftiaft  indulgcnce.  For  ) 
undoubtedly  all  perfecution  and  opprcffion  of  wcak  con- 
fciences,  on  the  fcorc  of  rcligious  perfuaiions,  are  highly* 
unjuftiiiable  upon  cvery  principle  of  natural  reafon,  civil  li- 
bcrty,  or  found  rcligion.  But  care  muft  bc  takcn  not  to 
c^ry  this  indulgence  into  fuch  extrcmes,  as  may  endangcr 

▼  By  an  ordinance  13  Aog.  1645,  .worfliip,  rubjefled   the    oflfender  upott 

«vhich  continued  till  the  reftoration,  to  indi^tment  to  a  difcrctionary  fine,  noC 

preach,   writc,  or  print,  any  thing  in  ex^teding  fifty  pounds.  (Scobcll.  98.)  ^ 
derogation  or  d^raving  of  the  diriBory^        w  Vol.  I.  pag.  ^%% 

for    th«  then  eftabliihcd    prcibyterian  '  - 

D  ^  tho 
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I  the  nationar  church  :  there  is  always  a  difierence  to  be  made 
l>etween  toleration  and  eflabliihment. 

j  NoN-coNFORMisTs  arc  of  two  forts :  firft,  fuch  as  abfent 
themjfelvcs  from  divine  worfhip  in  the  eftabliihed  church, 
through  total  irreligion,  and  attend  the  fervice  of  no  other 
^erfuafion.  Th^fe  by  thc  ftatutes  of  i  Eliz.  c.  2.  23  Eliz. 
c.  I.  and  3  Jac.  I.  c.  4.  forfeit  one  (hilling  to  the  poor  every 
•k)rd's  day  they  fo  abfent  themfelves^  and  20/  to  the  king  if 
they  continue  fach  default  for  a  month  together.  And  if 
they  keep  any  inmatc,  thus  irreligioufly  difpofed,  in  thelr 
houfes,  they  forfeit  io//^rmonth. 

l  The  fecond  fpejcies  of  non-conformifts,  arc  thofe  who  of- 
fcnd  through  a  miftaken  or  perverfe  zeal.  Such  wcre  efteemed 
by  our  lawsj  enafted  fincc  the  time  of  the  reformation,  to  bc 
papifts  and  proteftant  diiTenters :  both  of  which  were  fup- 
pofed  to  be  equally  fchifmatics  in  not  communicating  with 
the  national  church  5  with  this  difference,  that  the  papifts 
divided  frqm  it  upon  material,  though  errdneous,  reafons ; 
but  many  of  the  diflenters  upon  matters  of  indifFerence,  or, 
in  other  words,  upon  no  reafon  at  all.  Yet  certainly  oimt 
anceftors  were  miftaken  in  their  plans  of  compulfion  and  in* 

)  tolerance.  The  fin  of  fchifm,  as  fuch,  is  by  no  means  thc 
objecl:  of  temporal  coercion  and  punifliment.  If  through 
weaknefs  of  intelledl,  through  mifdirefted  piety,  through 
pervcrfencfs  and  acerbity  of  temper,  or  (whieh  is  often  thc 
cafe)  through  a  profpeft  of  fecular  advantage  in  hcrdingwith 
a  party,  men  quarrel  with  the  ecclefiaftical  eftabUfliment,  thc 
civil  magiftrate  has  nothing  to  do  with  it  \  unlefs  their  tenets 
and  pra£Hce  are  fuch  as  threaten  ruin  or  difturbance  to  thc 
ftatc.  He  is  bound  indeed  to  proted  tlic  eftabliflied  church : 
ind,  if  this  can  bc  better  cffefted,  by  admitting  none  but  it*t 
genuine  mertbers  to  offices  of  truft  and  emolument,  he  i% 
certainly  at  libcrty  fo  to  do  5  the  difpofalof  offices  being  mat- 
ter  of  favQur  and  difcretion.  But,  this  point  being  once  fe- 
cured,  all  perfecution  for  diverfity  of  opinions,  however  ridi- 
Culous  or  abfurd  they  may  be,  is  contrary  to  every  principle  of 
found  policy  and  civU  freedom.  The  names  and  fubordination 
€f  thc  clergy,  the  pofture  of  dcvotion,  the  materiais  and  colour 

a  of 


Gh.  4-  W  R  o  K  c  s.  5  j 

of  the  minifter^s  garment»  the  joining  in  a  knQwn  oran  un* 
^  ^nown  form  of  prayer,  and  other  matters  of  the  fame  ktnd» 
muft  be  left  to  die  option  of  every  rhan's  private  judgment. 

WiTH  acegard  therefore  to  proteftant  dtjfenttrsy  although  the 
experience  of  their  turbulent  difpofition  in  former  times  oc« 
cafioned  feveral  difabifities  and  reRriflions  (which  I  Ihall  not 
undertake  to  juftify)  to  be  laid  upon  them  by  abundance  of 
ftatutes  *,  yet  at  length  the  legiflature,  with  a  fpirit  of  truc 
magnanimity,  extended  that  indulgence  to  thefe  fe£^arie8, 
which  they  themfelves,  when  in  power,  had  held  to  be  coun* 
tenancing  fchifm,  and  denied  to  the  church  of  England^. 
The  penalties  are  conditionally  fufpendedby  the  ftatute  i  W.  | 
&  M.  ft.  I.  c.  i8.  "  for  exempting  their  majefties  proteftant 
*<  fubjedls,  dliTenting  from  the  churcl^  of  England,  from  the 
'  ^^  penalties  of  certain  laws,*'  commonly  callcd  the  toleration 
a£l}  which  is  confirmed  by  ftatute  lo  Ann.  c.  2.  and  de* 
clares  that  neiJther  the  laws  above-mentioned,  nor  the  fta- 
tutes  I  Eliz.  c.  2.  $•  14*  3  Jac.  I.  c.  4  &  5,  nor  any 
other  penal  laws  made  againft  popifti  recufants  (except  the 
teft  a£ls)  fliall  extend  to  any  difTenters,  other  thai!  papifts  and 
fuch  as  deny  the  trinity :  provided,  i.  that  they  takedieoaths 
6f  allegiance  and  fupremacy  (or  make  a  fimilar  affirmation» 
being  quakers  ')  and  fubfcribe  die  declaration  againft  popf  ry  \ 
2.  that  they  repair  to  fome  congregation  certified  to  and  re<* 
giftered  in  the  court  of  the  biftiop  or  archdeacon,  or  at  the 
county  feflTions ;  3.  that  the  doors  of  fuch  meeting-hbufe  fliall 
be  unlocked,  unbarred,  and  unboked ;  in  default  of  which 
the  perfons  meeting  there  are  ftill  liable  to  all  the  penalties  of 
the  former  a£l:s.  Diflentingteachers,  in  order  to  beexempted 
from  thepenalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4.  15 
Car.  II.  c.  (J.  17  Car.  II.  c.  2.  and  22  Car.  II.  c.  i.  are 
alfo  to  fubfcribe  the  articles  of  religion  mentioned  in  the 
ftatute  13  Eliz.  c.  12.  (which  only  concern  the  confeflion 
ofthe  true  chrlftian  faith,  andthe  do£)brine  of.the  facramehts) 
with  an  exprefs  exception  of  thofe  relating  to  the  govenunent 

>  %%  £llz.  c.  I.    29  £liz.   c. 6.   35  naltics  on  the  former  two,  in  cafe  of 

£l!z.  c.  I.     12  Car.  II.  c.  i.  ufing  the  book  of  common-prayer  oot 

X  The  ordinance  of  1645  (befor&.  only  in  a  piacc  of  public  worfl>i^}  but 

£i«cd)  \tiS^\EitA  ifnprifonmenc  iot  a  year  alfo  in  any  privatefamily. 
00  the  third  offcncc,  and  pccuniary  pp-         «  Sc»  ftat,  %  Ceo.  I.  c.  f . 
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^iXkd  powersol  the  church,  and  t04n£&nt  baptifm ;  or  if  they 
fcFuple  fubicr&bing  the  fame,  iliall  make  and  fubfcribe  the  de- 
claration  prefcribed  by  llatute  19  Geo.  III.  c.  44.  profeffing 
^hemfelves  to  be  chriftians  and  proteflants,  and  that  they  be* 
lieve  the  fcriptures  to  contain  the  revealed  will  of  God^  and 
to  be  the  rule  of  do£lrine  and  pra£tice.  Thus,  though  the 
orime  of  non«conformity  is  by  no  means  univer fally  abrogated, 
it  is  ft^lpended  and  ceafes  to  exift  with  regard  to  thefe  proteft- 
^nt  diilenters»  during  their  compliance  with  the  conditions 
impofed  by  thefe  a£ts  :  and,  under  thefe  conditions,  all  per* 
fons,  who  will  approve  thcmfelves  no  papifts  or  oppugners 
of  the  trinity,  are  left  at  full  liberty  to  aft  as  their  confciences 
ihall  direft  them,  in  the  matter  of  religious  worftiip.  And 
if  any  perfon  ftiall  wilfuUy,  malicioufly,  or  contemptuoufly 
fiifturb  any  congregatlon,  aflembled  in  any  church  or  per- 
initted  meeting,-houfe,  or  ftiall  mifufe  any  preacher  or  teach- 
er  there,  he  fliall  ( by  virtue  of  the  lame  ftatute  i  W,  &  M.) 
be  bpund  oyer  to  the  feflions  of  the  peace,  and  forfeit  twenty 
poijnds,  But  by  ftatute  5  Geo.  I.  c.  4.  no  mayor  or  principal 
magiftrate,  muft  appear  at  any  diflenting  meeting  with  the 
enfigns  of  his  office  *,  on  pain  of  difability  to  hold  that  or  any 
pther  office  :  the  leglflature  judging  it  a  matter  of  propriety, 
thata  mode  of  worfliip,  fet  up  in  oppofitionto  the  national, 
when  allowed.to  be  exercifed  in  peace,  fliould  be  exercifed 
alfo  'v^^ith  decency,  gratitude,  and  humility.  Difl!enters  alfo, 
who  fubfcribc  the  declaration  of  the  a£l  10  Geo.  III,  are  ex- 
cmpted  (unlefis  in  the  cafe  of  endowed  fchools  and  colleges) 
froni  the  penalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4.  & 
17  Car.  II.  c.  2.  which  prohibit  (upon  pain  of  fine  and  im-? 
prifonment)  all  perfons  from  teaching  fchool  unlefs  they  be 
licenfed  by  the  ordinary,  and  fubfcribe  a  declaration  of  coHt. 
formity  to  the  liturgy  of  the  chuych,  ^nd  reverently  frec^uent 
^vin^  feryice  ejlablijbed  by  the  laws  pf  this  kingdom. 

As  tQ  pctpi/lfy  whzt  has  been  faid  of  the  proteftant  diflent^ra 
wpuld  hold  equally  ftrong  fpr  ^  gcneral  toleratipn  of  them  i 

[     >  Sif  Humphry  Edwin,  a  lord  mayQr  which  is  alluded  to  by  dean  Swift,  io  his 

"pf  London,  h^d  the  fi|iprudenoe    foon  ialeofa  tul>,undtr  che  allegory  of  ^rit 

after  the  toleration  a€t  to  gQ  to  a  preiby-  getting  on  a  great  borfo,  and  eating  cttf* 

fi^Iaj^  meeting»hottf^iA  his  formalitie^  }  tw^% 
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]^ovitkrf  thcir  feparation  was  founderf  onFy  upon  diflercncc  o( 
opmkm  inrcKgion,  and  their  princlples  did  not  alfo  cxtcnd  ta 
a  fidyverfioA  of  thc  civil  govcrnment.  If  once  they  could  he 
irought  to  rcnouricc  the  fuprcmacy  of  thc-popc,  they  raight 
quictly  cnjoy  thcir  fcvcn  facramcnts,  thcir  purgatory,  and 
auricular  confcffion  ;  thcir  worftiip  of  reliques  and  images  ^ 
nay  cvcn  thcir  tranfubftantiation.  But  whilc  thcy  acknow4. 
fcge  aforeign  power,  fuperior  to  thc  fovercignty  of  tHc  king- 
dom,  they  cannot  complain  if  the  laws  of  that  kingdom  witt' 
jiot  treat  them  tipon  the  footing  of  good  fubjefls. 

Let  us  thcreforc  now  take  a  view  of  thc  laws  in  forcc 
againft  thc  'papifts  i  who  may  be  divided  into  thrce  claifes, 
perfons  profefling  popery,  popifli  rccufants  convift,  and  po- 
pifli  priefts.  i^  Perfons  profefling  the  popilh  rciigion,  beiides 
the  former  penalties  for  not  frequcnting  their  parifli  church^ 
are  difablcd  from  taking  thcir  lands  either  by  defcent  or  pur* 
chafe,  after  cightccn  years  of  age,  until  thcy  tenouncc  thcir 
Crrors  ;  they  muft  atthe  ageof  twcnty-onc  rcgiftcrthcircftates 
bcfore  acquircd,  and  all  future  conveyanccs  and  wills  rciating, 
to  thcm ;  thcy  are  incapable  of  prefenting  to  any  advowfon>  or 
granting  to  any  othcr  perfon  any  avoidancc  of  thc  fame  j  they 
may  not  kecp  or  teach  any  fchoot  undcr  pain  of  perpetual  im- 
prifonment ;  and,  if  they  willingly  fay  or  hear  mafs,  they  for-. 
feit  the  one  two  hundred,  thc  other  one  hundrcd  marks,  and 
cach  fliaB  fiiffer  a  year's  imprifonment.  Thus  much  for  per- 
fons,  who,  fromthe  misfortunc  of  family  prejudiccs  or  othcr- 
wife,  havc  conceived  an  unhappy  attachment  to  the  Romifli, 
church  from  their  infancy,  and  publicly  profefs  its  errors.  But 
if  any  evil  induftry  is  ufed  to  rivct  thefe  errors  upon  thcm,  if 
any  perfon  fends  another  abroad  to  be  educatcd  in  the  popifli 
rcligion,  or  to  refidc  in  any  rcligious  houfe  abroad  for  that 
purpofc,  or  contributes  to  their  maintenance  when  thcre  ; 
both  the  fender,  the  fcnt,  and  the  contributor,  are  difabled  to 
fue  in  law  or  equity,  to  be  executbr  or  adminiftrator  to  any 
perfon,  to  takc  any  legacy  or  deed  of  gifr,  and  to  bear  any 
office  in^the  rcaim,  and  fliall  foifeit  all  their  goods  and  chat- 
tels,  and  likewifc  all  their  rcal  cftate  for  iife.  And  whcre  thefc' 
crrors  are  alfo  aggravated  by  apoftacy,  oi;  perverfion,  where  a^ 
perfon  i^  reconcilcd  tp  the  fee  of  Rome,  or  procures  otlicrs  to" 
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be  reconciledi  the  offetice  amounts  to  high  treafon.  2.  Popifh 
recufants,  convi£led  in  a  court  of  law  of  not  attending  the 
iervice  of  the  church  of  £ngland,  are  fubjefl  to  the  foUow« 
ing  difabilities,  penaltie^y  and  fprfeitures»  over  and  abovc 
thofe  beforc-nientioned.  They  are  confidered  as  perfons  ex^ 
communicated }  they  can  hold  np  ofEc^  or  employment ;  they 
muft  not  keep  arms  in  their  houfesj  but  the  fame  may  be  feized 
by  the  jufticesof  thepeace;  they  maynot  comewithin  tenmiles 
^f  London,on  pain  of  iQo/;  they  can  bring  no  a£bion  at 
law,  or  fuit  in  equity ;  they  are  not  permitted  to  travel  abov^ 
five  miles  from  home,  unlefs  by  liqencej  upon  pain  of  forfeit- 
ing  all  their  gogds  j  and  thcy  may  not  comc  to  cpurt  under 
pain  of  100/,  No  marriage  pr  burial  of  fuch  recufant,  or 
baptifm  of  his  child,  fliall  be  had  otherwlfe  th?in  by  the  mi-f 
nifters  of  the  church  of  England,  under  other  fevere  penalties^ 
A  married  woman,  when  rqcufant,  {hall  forfeit  two  thirds  of 
her  dower  or  jpinture,  may  not  be  executrix  or  adminiftratrix 
to  her  huft)and,  nor  have  any  part  of  his  gopds  ^  and  during 
the  cpverture  may  be  kept  in  prifon,  unlefs  her  huft)and  re- 
deems  her  at  the  rate  of  iq  /.  ajnonth,  or  the  third  part  of  all 
his  lands.  And  laftly,  as  a  feme-covert  recufant  may  be  im-% 
prifoned,  fo  all  others  muft,  within  three  months  after  con-t 
viftion,  either  fubmit  and  renounce  their  errors,  or,  if  required 
fo  to  doby  four  juftiqes,  muft  abjure  and  renounce  the  realm  ; 
and  if  they  do  not  depart,  or  if  they  return  without  the  king's 
licence,  they  Oiall  be  guilty  of  felony,  and  fufFer  death  as 
fdons  without  benefit  of  clergy.  Tliere  is  alfo  an  inferior 
Ipecies  of  recufancy,  (refufingto  make  the  declaration  againft 
popery  enjoined  by  ftatute  30  Car.  II.  ft.  ^.  when  tendered  by 
theproper  magiftrate)  which,  if  the  party  refides  within  ten 
miles  of  London,  makes  him  an  abfolute  recufant  convi£l ;  otj^ 
if  at  a  greater  diftance,  fufpends  him  frppi  having  any  feat  in 
parliament,  kecfpirig  arms  in  his  houfe,  or  any  hprfe  abovethe 
value  of  five  pounds.  This  is  the  ftate,  by  the  laws  now  in 
feeirg  ^t  pf  a  lay  paplft.    But,  3,  The  rem^ining  fpeci^s  or  de- 

>  Stat.  13  EUs.  c.  f .   27  ETu.  c.  %,  II.  ft.  3.  i  W.  &  M.  c.  9.  15,  &  26, 

^  Elis.  c.  6.   35  £lis.  c.  2.   i  Jac.  I.  11  &  12  W.  III.  c«  4.  .  11  Apn,  ft.  2« 

1^.  4.   3  Jac.  I.  ^.  4  Af  5*  7  Jac.  I.  c.  6.  c.  14.  i  Geo.  !•  ft.  2.  c.  55.  3  Gco.  I, 

)  Qfft  h  c,  3.  »jf  Car,  U,  <;,  2.  ^oC^,  u  i^f   n  Geo.  II.  c.  17. 
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^ee,t«z.  popifhpriefts^are  ina  ftiUinoreilangerouscondition* 
For  by  ftatute  1 1  &  1 2  W.  UI.  c.  4.  popiih  priefts  or  bifliopsy  | 
celebrating  mafs  or  exercifing  any  part  of  thelr  fun£lions  in 
JEnglandy  except  in  the  houfes  of  embafladors>  are  liable  to  per-* 
petual  imprifonment.  And  bjrtheftatutea^  Etiz.  c.  2.  any 
popifti  prieft,  bom  in  the  dominions  of  the  crown  of  England» 
who  fliaU  come  over  hither  from  beyond  fea,  (unlcfs  driven 
by  ftrefs  of  weather  and  tarrying  only  a  reafonable  time  ^)  or 
fhall  be  in  England  three  days  without  conforming  and  taking 
die  oaths,  is  guilty  of  high  treafon :  and  all  perfons  harbour* 
ing  him  are  guilty  of  felony  without  the  benefit  of  clergy* 

This  18  a  fliort  fummary  of  the  laws  againft  the  papifts, 
^  iinder  thcir  three  feveral  clafles,  of  perfons  profeflhig  thc 
popifli  religion,  popifli  recufants  convi£t,  and  popifli  priefts. 
Of  which  the  prcfident  Montefquieu  obferves  ^,  that  they  are  | 
fo  rigorous,  though  not  profefedly  of  the  fanguinary  kind, 
Aat  they  do  all  the  hurt  that  can  poflibly  be  done  in  cold 
blood*  But  in  anfwer  to  this  it  may  be  obferved,  (what  fo- 
reighers  who  only  judge  from  our  ftatute  book  are  not  fully  ap- 
prized  of )  that  tfaefe  laws  are  feldom  exerted  tq  thelr  utmoft 
rigpr:  and  indeed,  if  they  werfe,  it  would  be  very  difficult  to 
excufe  them.  For  they  are  rather  to  bc  accounted  for  from 
their  hiftory,  and  theurgcncy  of  the  times  which.produced' 
them,  than  to  bc  approVcd'-(upon  a  cool  rcview)  as  a  ftanding. 
fyftem  o(  law.  The  refUiels-  machJAations  of  the  jefuits  during 
the  reign  of  Eliz^th^.ih^  iujrbuleiiq^  and  uiieafinefs  of  the 
papifts  under  the  new  reUgiO^'«ftablifliment,  and  the  boldnels 
of  their  hopes  and  wiflxes  for  thc  fudceaion  of  the  queen  of 
SfiOtSf  pbliged  the  parliamenttQcbtinterafl  fodangerous  a  fpirit 
by  law^  pf  a  great,  and  then  perhaps  ttcceflary,  fevcrity.  The 
powd^-treaibn,  in  the  fucceeding  re%n>  ftruck  a  panic  into 
James  I9  which  operated  in  difi^rcnt  ways :  it  occafioned  the 
Qia£kingp£  new  laws  againft  the  papift$;  but  deterred  him 
from  putting  them  i^  execution.  The  intrigues  of  queen  Hen«- 
rietta  in  the  reign  of  Charles  I,  the  profpeA  of  a  popifli  fuc-* 
c^flbr  in  that  pf  Chafles  II,  the  aflaifination-plot  in  the  reign 
oJF  king  Wiiliaft^,  and  tbe  avowed  claim  of  a  popifli  pretender 
t^  thc  crpwn  in  tb^  afid|ub(equent  reignsi  wiil  accoimt  forthc 
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exti^nfion  of  thefe  penahie&at  thofefeveral  peritxf s  of cfurhiftorf • 
I  ^tit  if  a  time  fhovdd  ever  arrive,  atod  perhap»  it  is  not  very  dif« 
tanti  when  all:  fears  of  a  pretender  fhali  have  vam&ed^  and  the 
power  and  inflnence  of  the  popefhali  becomefetble^ridiculDus^ 
;uid  defpicabfe^not  onlyin  Enghnd  bul  ineverykingdoinof  £u-> 
xope ;  it  probsd>iy  wonld  not  then  be  amifs  to  review  and  {of t&n 
thefe  rigorou9  edi^ls^  at  leaft  tili  the  rm/principles  «f  the  ro- 
m^ti  catholks  called  again  upon  the  leg^ature  to  renew  them :. 
for  it  ought  not  to  be  left  in  the  breaft  of  every  merciiefa  bigot,. 
teidrag  down  the  vengeance  of  thefe  occafional  laws  upon  in* 
ofien{jye>  thoogh  miflakeny  fubjefts;  in  oppofition  to  the  le«^ 
nient  inclinations  of  the  civilmagiftrate,  and  to  the  d6ftru£lion 
of  every  principle  of  toleration  and  religious  liberty. 

Thxs  hath  partly  been  done  by  flatute-  2  8  Geo.  III.  c.  6o*- 
with  regaxd  to  fuch  papifts  as  duly  take  the  oath  therein  pre^:* 
fcribedy  of  allegiance  to  his  majefty,  abjoration  of  the  pre-. 
tsndery  renunciation  of  the  pope's  civil  power,  and  abhor-r 
r.ence  of  the  do<5lrin€S  of  deftroying  and  not  keeping.faith 
with  beretics,  and  depoHng  or  mur^ring  princes  excommu* 
nicated  by  authority  of  the  fee  of  Rome :  in.refpe£l  pf  whom,. 
only)  the  ftatute  of  xi  &  12  W.  lU.  is  re^alqdy^fo  faras  it 
difables  them  from  purchafing  or  inheriting^  or  authorizes  the 
ajpprehendixig  or  prof<pcttting  ^the  popifh  clergy,  or  fubje£ts  to- 
perpetual  imprifonment  eitlier  them  or  any  teacber^  of  youth** 

I      In  order  the  better  to  fecure  the  eftablifhed  church  againft 
perils  fiom  non-conformifts  of  all  denominationsy  infidelsy  • 
turks,  jews,  heretics,  papifts,  and  feftaries,  Aere  are  howeVer 
twobulwarks  erefted;  called  the  corppration  and  tefl  a^s :  by ' 
the  former  of  which  ^  no  perfon  can  be  legally  elc^ed  to  any 
office  relating  to  the  govemment  of  any  city  or  corporation, 
unlefs,  witliin  a  twelvemonth  before,  he  has  received-the 
fdcrament  of  the  Iord*s  fupper  according  to  the  rites  of  the 
church  of  England  ;  and  be  is  alfo  enjoined  to  takethe  oaths 
of  allegiance  and  fupremacy  at  the  fame  time  ftat  he  takes  the  ^ 
oath  of  office :  or,  in  defank  of  either  of  thefe  requi(ites>  fuch  • 
eleftion  fhall  bc  vokf.  The  other,  called  the  teft  a£l  %  direds 
all  officers  civil  and  military  to  take  the  oathd  and  make  the 
d^claratien  againft  tranfubftanuation,-  in  any  of  the  king's 
«  Stat.  j  3  Car«  II.  ft.  2» c*  t»  ^  Statt  »5  Cari  II|  Qi  2«  cxflaiiKl  ky  ^Qco,  11«  cia6* 
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cGurts  at  Weftmihfter,  or  tt  tlie  qnart€r  fsfficme»  withla  fiit 
calenchr  fnonths  after  tkeir  admiffion  $  and  alfioi  wi^a  thc^ 
fame  time  to  receive  the  facramcnt  of  tke  hMrd^fl  fiAf^per,  ao 
cording  to  the  ofage  af  die  churckof  Engknd>  in  fenK  pub» 
lic  church  immediiately  after  divine  feilTice  andr  fermonj  aaid 
to  delivef  into  court  a  certtfkate  Amof  figped  by  the  flMni* 
fter  and  church-wardieis,  and  alfo  to  prove  the  fiime  hy  two» 
credible  witneiTes-,  upon  forfeitnre  of  500/»  and  di£»hilit^ 
to  hoid  the  faid  offiee.  And  of  mudi  Ac  fame  nature  widi 
thefe  is  the  ftacote  7  Jac.  I.  c.  2.  whodi  permks  no  periicHis- 
to  be  naturali^ed  or  reftored  in  Uood^  but  fuch  as  underga 
a  like  teft :  wbich  teft  having  been  femoved  in  1753,  in  &• 
/vour  of  tfae  Jews,  was  the  next  feffion  o£  padiament  reftored 
lagain  with  fom^  precipit^tion» 

Thos  much  for  ofFences,  which  ftrike  at  otnr  nationrf  reli-» 
gion,  or  the  dodlrine  and  difcipline  of  the  church  of  England 
in  particular.  I  proceed  now  to  confider  fome  grofs  impietie» 
and  general  immoralities,  which  are  taken  notice  of  and  |m» 
niflied by  our municipal law ;  frequently in  coneurrcncevntll 
the  ecclefiaftical,  to  which  the  cenfure  of  many  of  them  doe* 
alfo  of  right  appertain ;  though  with  a  view  fomewhat  dif- 
ferent :  the  fpiritual  court  puniftiing  all  finful  enormities  fior  thc 
fcike  of  reforming  thc  private  finner,  pro  falutt  ammae  i  while 
Ithe  temporal  courts  refent  the  pnblic  aftront  to  rdigion  and  mo« 
rality  on  which  all  government  muft  depend  for  fupport,  andt 
corre£l  more  for  the  fake  of  example  than  private  amendmenitf 

IV.  The  fourth  fpecies  of  ofFcnces  therefore,  mote  imme- 
diately  againft  God  and  reiigion,  is  that  of  blafphimj  againft 
the  Almighty,  by  denying  his  being  or  providence ;  or  hf 
contumelious  reproaches  of  our  faviour  Chrift.  Whithct  allb 
may  be  referred  all  profane  fcoffing  at  thc  holy  fcripturc,  or 
cxpofing  it  to  contempt  and  ridiculc.  Thefe  are  ofience» 
punifhable  at  common  law  by  fine  and  imprifonment,  ot 
other  infamous  corporal  punifhment  ^ :  for  chriftianity  13  part 
of  the  laws  of  England  ^. 

V.  SoMEWHAT  allied  to  this,  thougb  in  an  inferior  de-- 
gree,  is  the  ofFence  of  profane  and  common  fwearirtg  Md 

f  I  Hawk.  P.  C.  7,  l»  j  Vcntt  »93.    a  Strangc.  834- 
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( turfsng.  By  tlie  laft  ftatute  againft  whlchj  19  Geo.  II.  c.  21. 
which  rcpcals  all  formcr  oncs,  cvery  labourer,  failor»  or  foU 
dici"  profancly  curfing  or  fwcaring  fliall  forfcit  i  /,  cvcry 
othcr  perfon  under  thc  degrce  of  a  gcntleman  2  /,  and  evcry 
gcntleman  6r  perfon  of  fupcrior  rank  5  /,  to  the  poor  of  thc 
pariih;  and,  on  a  fccond  convi£tion,  double;  and,  for  cvery 
ftibfeqikent  ofien^c,  trcblc  the  fum  firft  forfeited;  with  all. 
charges  of  convi£tion :  and  in  default  of  payment  iliall  be 
fcnt  to  thc  houfe  of  corre&iohfor  tcn  days.  Any  juftice  of  thc 
peace  may  convi£k  upon  his  own  hearing,  or  thc  teftimony 
of  one  witnefs :  and  any  conftable  or  peace  officer,  upon  hi$ 
own  hearing,  may  fccure  any  offcnder  and  carry  him  before 
a  jufticc,  and  .therc  convi£i  him.  If  the  juftice  omits  his  duty, 
hc  forfeit^  5  /,  and  the  conftabl?  40  /.  And  the  aft  is  to  be. 
xcad  in  all  parifh  churchee,  and  public  chapcls,  the  funday 
^tcr  eycry  quarter  day,  on  pain  of  5  /  to  bc  lcvied  by  warrant 
ifom  any  jufticc.  Befides  this  puniftiment  for  taking  God's 
ziame  in  vain  in  common  difcourfe,  it  is  ena£led  by  ftatute 
3  Js^^.  I.  c.  21.  that  if  in  any  ftage  play,  intcrlude,  or  fhew, 
i^t  ^amcof  thc  holy  trinity,  or  any  of  the  perfons  therein,  be 
jeftingly  or  profanely  ufed,  the  offcnder  fliall  forfcit  jo/j  one 
^oiety  to  the  king,  and  the  other  to  the  informer. 

■  VI;  A  siXTH  fpecics  of  offcnces  againft  God  and  religion, 
©f  which  our  antient  books  are  full,  is  a  crime  of  which  onc 
Snows  not  well  what  account  to  give.  I  mean  the  offence  of 
I  wtchcrafty  conjuration^  inchantmmt,  ox/orcery,  To  deny  the 
poflibility,  nay,  aftuaj  exiftenceof  witchcraft  and  forcery,  is 
zt  oncc  flatly  to  contradifl  the  revealed  word  of  God,  in  va- 
rious  paffages  both  of  thc  old  and  new  teftament :  and  thc 
thing  itfelf  isatruth  to  which  everynation  in  the  world  hath 
in  it's  tum  bome  teftimony,  either  by  examples  feemingly  well 
;^ttefted,  or  by  prohibitory  laws;  which  at  leaft  fuppofe  the  pof- 
CbiKty  pf  a  commerce  witb  evil  fpirits.  The  civil  law  puniflies 
Vfitli  death  not  only  the  forcerers  themfelves,  but  alfo  thofe 
who  cohfult  them  *  j  imitating  in  the  former  the  exprefs  law 
of  God  *",  *<  thou  fl^alt  not  fuffet  a  witch  to  Iive."  And  our 
pwn  laws,  both  before  and  fince  the  conqueft,  have  been 
cqually  penal ;  ranking  this  crime  in  the  fame  clafs  with  he- 
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refy,  and  condemhihg  both  to  the  ilahies^  'Hic  prefident 
Montefquieu  "  ranks  them  alfo  both  together,  but  with  a  very 
difierent  view :  laying  it  down  as  an  important  maxim^  that 
we  ought  to  be  very  circumfpeft  in  the  profecution  of  magic 
and  herefy  ^  becaufe  the  mofl  unexceptionable  condnfl,  the  | 
pureft  morals  and  the  conftant  praiClice  of  every  duty  in  life^ 
are  not  a  fufficient  fecurity  againft  the  fufpicion  of  crimes  like 
thefe.  And  indeed  the  ridiculous  ftories  that  are  generall|^ 
told,  and  the  many  impoftures  and  deluGons  that  have  beeir 
dlfcovered  in  all  ages,  are  enough  to  demoliih  all  faith  in  fuch 
a  dubious  crime ;  if  the  contrary  evidehce  were  not  alfo  ex- 
tremely  ftrong.  Wherefore  it  feems  to  be  the  moft  eligihle 
way  to  conclude,  with  an  ingenious  writer  of  our  own  **,  that 
in  general  there  has  been  fuch  a  thing  as  witchcraft ;  though 
one  cannot  give  credit  to  any  partkular  modern  inftance  of  it. 

OuR  forefathcrs  were  ftronger  bellevers,  when  they  cna£led 
by  ftatute  33  Hen.  VIII.  c.  8.  all  witchcraft  and  forcery  to  \k 
felony  without  benefit  of  clcrgy ;  and  again  by  ftatute  i  Jac.  h 
c.  12.  tliat  ali  perfons  invoking  any  evil  fpirit,  or  confulting» 
covenanting  with,  entertaining,  employing,  feeding,  or  re« 
warding  any  evil  fpirit ;  or  taking  up  dead  bodies  from  their 
graves  to  be  ufed  in  any  wltchcraft,^  forcery,  charm,  or  in- 
chantment ;  or  killing  or  otherwife  hurting  any  perfon  by 
fuch  infernal  arts ;  fliould  be  guilty  of  felony  without  benefit 
of  clergy^^^and  fufFer  death.  And,  if  any  perfon  (hould  attempt 
by  forcery  to  difcover  hidden  treafure,  Or  to  reftore  ftolen 
goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man  or 
beaft,  though  the  fame  were  not  efFedled,  he  or  fhe  ihould  fuf- 
fer  imprifonment  and  pillory  for  the  firft  ofFence,  and  death 
for  the  fecond.  Thefe  afts  continued  in  force  till  lately,  to  } 
the  terror  of  all  ancient  females  in  the  kingdom :  and  many 
poor  wretches  were  (acrificed  thercby  to  the  prejudice  of  their 
jieighbours,  and  their  own  illuCons;  not  a  few  having,  by 
fome  means  or  other,  confefled  the  fa£l  at  the  gallows,  But 
all  executions  for  this  dubious  crime  are  now  at  an  cnd  ^  our 
legiflature  having  at  lengtli  followed  tbc  v4fe  example  of 
Louis  XtV.  in  France,  who  thought  proper  by  an  edi^k  to  re* 
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ftratn  tbe  Irlbunali  ^  juftice  from  receiving  iaformations  cf 
I  vnickorttt  ^.  Aod  accordlngiy  it  is  with  ug  ena£led  by  ftatute 
9-Ge0.  II.  €•  5.  l3iat  no  profecutiojl  ihall  for  the  future  be  car- 
ried  on  agatnft  any  perfon  for  conjuration,  witchcraft,  forcery, 
fMT  inchantment.  But  the  mifdemefnor  of  perfons  pretending 
io  ufe  witchcraft)  tell  fortunes,  or  difcover  ftolen  goods  by 
Ikill  in  the  occuk  fciences,  is  ftill  defervedly  punifhed  with  a 
year'6  imprtfonmeiit>  and  ftanding  four  times  in  the  pillory. 

VII.  A  «EVENTH  jfpecics  of  ofFendejs  in  this  clafs  are  all 
reltgwus  imp^ors:  fuch  as  falfly  pretend  an  extraordinary 
commifliQn  from  heaven  ;  or  ^terrify  and  abufe  the  people  with 
fal&  denunciBtioos  of  judgments.  Thefe>  as  tending  to  fub- 
Tert  ^  religion,  by  bringing  it  into  ridicule  and  contempt, 
are  punifhable  by  the  temporal  courts  with  fine,  imprifon- 
mcntj  and  infamous  corporal  punifliment  p. 

j  Vin.  SiMONY,  or  the  corrupt  prefentation  of  any  one  to 
an  ecolefiaftical  bencfice  for  gift  or  reward,  is  alfo  to  be  con- 
fidered  as  an  ofFence  againft  religion ;  as  well  by  reafon  of  the 
facrednefs  of  the  charge  which  is  thus  profanely  bought  and 
fold,  as  becaufe  it  is  always  attended  with  pcrjury  in  the  per- 
fon  prefented  *^.  The  ftatute  3 1  Eliz.  c.  6.  (which,  fo  far 
as  it  rebtes  to  the  forfeiture  of  the  right  of  prefentation,  was 
corifidered  in  a  former  book  ^)  enafts,  that  if  any  patron,  for 
money  or  any  other  corrupt  confideration  or  promife,  direftly 
or  indiredly  given,  fliall  prefent,  admit,  inftitute,  indu£t, 
inftall,  or  coUatc  any  perfon  to  an  ecclefiaftical  benefice  or 
dignlty,  bpth  the  giver  and  taker  Ihall  forfeit  two  years  value 
of  the  benefice  or  dignity ;  one  moiety  to  the  king,  and  the 
Other  to  any  one  who  will  fue  for  the  fame.  If  perfons  alfo 
corruptly  refign  or  exchange  their  benefices,  both  the  giver 
and  taker  (ball  in  like  manner  forfeit  double  the  value  of  the 

J  money  or  othcr  corrupt  confideration.  And  perfons  who  fliall 
corruptly  ordain  or  licence  any  miniftcr,  or  procure  him  to 
he  ordained  or  licenced  (which  is  the  true  idea  of  fimony) 
fliall  incur  a  like  forfeiture  of  forty  pounds ;  and  the.  minifter 

o  Voltairc  Siecl,  Louh  xiv,   ch.  29,  the  criities  punifliablc  iq  Filuice. 

Mod.  Un.  Hift.  xxv.  ai^,    Yct  Vough-  p  i  Hawk.  P.*C.  7. 

ians  C^e  droit  trhnmel^   353.  459.)  AIU  4  3  Infl.  156. 

Tcckons  up  forcery  agtf  witchcrafc  atoong  '  See  Vol.  IL  p.  279« 
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himfelf  of  ten  pounde^^befides  an  Incapacity  to  hold  any  e<v 
clefiaftical  preferment  fbr  feven  yseats  afterward«.  Comipt 
eleflions  and  refignations  in  coUegesj  hofpitals,  and  ocher 
eleemofynary  corporations,  are  alfo  pumihed  by  the  £uae  ft»- 
tute  with  forfeiture  of  the  doublevalue,  vacating  die  plaeeor 
ofEcCj  and  a  devoiution  of  the  right  of  eleftion  for  that  Cum 
to  the  crown. 

IX.  Profanation  of  the  lord*s  day,  vulgarly  (but  impro- 
perly)  called  fabhath-breaking,  is  a  ninth  ofFence  againft  Go4 
and  religion,  puniihed  by  the  municipal  law  of  England.  For,  | 
befides  the  notorious  indecency  and  fcandal,  of  permitting  any 
fecular  bufinefs  to  be  publicly  tranfafted  on  that  day,  in  a 
country  profeffing  chriftianity,  and  the  comiption  of  morals 
which  ufually  foUows  it^s  profanation,  the  keeping  one  day  m 
feven  holy,  as  a  time  of  relaxation  and  refreftiment  as  well  a$ 
for  public  worfliip,  is  of  admirable  fervice  to  a  ftate,  confidered 
merely  as  a  civil  inftltutipn.  It  humanizes  by  the  help  of  con- 
verfation  and  fociety  the  manners  of  the  lower  clafies ;  whiclt 
would  otherwife  degenerate  into  a  fordid  ferocity  and  favage 
felfiftmefs  of  fpirit :  it  enables  the  induftrious  workman  to 
purfue  his  occupation  in  the  enfuing  week  with  health  and 
chearfulnefs :  it  imprints  on  the  minds  of  the  people  that  fenfe 
of  their  duty  to  God,  fo  neceffary  to  make  them  good  citi- 
zens ;  but  which  yet  would  be  wom  out  and  defaced  by  an  un- 
remitted  continuance  of  labour,  without  any  ftated  times  of 
recaUing  them  to  the  worftiip  of  their  maker.  And  therefore 
the  laws  of  king  Athelftan  forbad  all  merchandizing  on  the 
lord*s  day,  imder  very  fevere  penalties.  And.by  the  ftatute 
^7  Hen.  VI.  c.  5.  no  fair  or  market  ftiall  be  held  on  thc  princi- 
pal  feftivals,  good  friday,  or  any  funday,  (except  the  four  fun- 
days  in  harveft)  on  pain  of  forfeiting  the  goods  expofed  to  fale. 
And^  fince  by  the  ftatute  i  Car.  I.  c.  i.  no  perfon  fliall  af- 
femblej  out  of  their  own  pariflies,  for  any  fport  whatfoevcr 
upon  this  day ;  nor,  ip  their  pariflies,  fliall  ufe  ahy  bull  or 
bear  baiting,  interludcs,  plays,  or  other  unlawful  txtxQiit^  or 
paftimes  5  on  pain  that  every  ofFender  fliall  pay  3/  41/  to  thc 
poor.  This  ftatute  does  not  probibit,  but  rather  impliedly 
allows>  any  innoccnt  recreation  or  amufement,  within  their 

refpective 
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rcfpc£livc  pariflics,  cvcn  on  the  lord'^  day,  aftcr  divinc  fcrvicc 
|:is  ovcr.  Bjut  by  ftatutc  29  Car.  II.  c.  7.  no  perfon  is  allowcd 
to  wrk  on  the  lord's  day,  or  ufe  ahy  boat  or  bargc^  or  cxpofc 
any  gpods  to  falc ;  cxccpt  meat  in  public  boufcs^  miik  at  ccr« 
tain  hours,  and  works  of  ncccf&ty  or  charity,  on  forfciturc 
of  5/*  Nor  ihali  any  drovcr,  carricr,  or  thc  likc,  travcl  upon 
that  day,  undcr  pain  of  twcnty  fhillings  (bj. 
\  X.  D.RUNKENNESS  is  alfo  puniihcd  by  ftatutc  4.  Jac*  L 
C-  5.  with  thc  forfcitnre  of  5/  j  or  the  fittmg  fix  hours  in  thc 
ftocks :  by  which  timc  thc  ftatutc  prcfumcs  thc  offcndcr  wifl 
.have  tcgaincd  his  fcnfcs,  and  not  bc  liablc  to  do  mifchicf.to 
his  ncighbours.  And  therc  arc  many  vrholefomc  ftatutcs,  by 
way  of  prcvcntion^  chicflv  pafled  in  the  famc  rcign  of  king 
Jamcs  t,  which  rcgulate  the  liccncing  of  ale^houfcs,  and 
punifh  perfons  found  tippling  thcrcin  \  or  thc  maftcrs  of  fuch 
houfcs  permitting  thcm. 

XL  The  laft  oflFcncc  which  I  fhall  mention,  morc  imr 

-  mcdiatcly  againft  rcligion  and  morality,  and  tognizablc  by 
the  tcmporal  courts,  is  that  of  opcn  and  notorious  lev)dnefs  r 
eithcr  by  frcqucnting  houfcs  of  ill  famc,  which  is  an  indi£t:- 

(b)  [By  ftatute  11  Geo.  3.  c.49.  it  is  ena£ted,  thatany  houte,  room, 

-  or  othor  ptece»  which  fliall  be  opened  or  ufed  for  puhlieentertainnient  or 
amufementy  or  For  pubticly  debatirtg  on  any  fubje^l  whatfoever,  withia 
the  cities  of  London  or  Wel^minfter,  6r  in  the  neiglibourhood  thereofy' 
«jpon  any  part  of  thc  )oFd*s  day  called  funday,  and  to  which  perronft 
ihali  be  admitted  by  the  payment  of  money^  or  by  tickets  fuld.for  money» 
ihail  be  deemed  a  diforderly  houfe  or  place  $  and  tbe  lceeper  of  Aich 
boufe,  room,  or  place,  (hall  forfcit  the  Itim  of  loo  /.  for  eveij  day  that 
fueh  honfcj  room,  or  place  (hali  be  opened  or  ufed  as  aforefaid  on  the 
lord^s  day,  to  fuch  penon  as  will  fue  for  the  fame ;  and  be  othei-wife 
puniftiableas  the  law  dire6ls  in  cafes  of  diforderly  houfes:  and  the  per- 
Xon  managing  or  condudling  fuch  entertainnrient  or  amqfement  on  the 
lord^s  day,  or  a^ling  as  mafter  of  the  ceremonies  there,  or  as  modera- 
t^r,  preiident,  or  chairman  of  any  fuch  mfceting  for  publicdebate  on  the 
iord^s  day,  (h%il  iiicewife  for  every  fuch  oftence  forfeit  the  fum  of  loo/. 
tofueh  perfon  as  wili  fue  for  the  lame  \  ahdevery  door- keejter,  fervant, 

.  br  other  pcrlbn  who  ftiall  colle6l  or  receive  money  or  tickets  from  per<* 
font  anenibiing  at  fuch  houfe,  room,  or  place  on  the  Iord*s  da/,  or 
who  ftiall  deiiver  out  ticlcets  for  admitting  perfons  to  fuch  houle,  roumy 
or  place  on  the  lord^s  day,  ftiall  alfo  forUit  the  fuliv  of  50  /.  to  fuch  per- 
Ibn  as  will  fue  for  tbe  fame  :  and  that  any  perfon  advertifmg  or  cauftng 
%Q  be  advertifed  any  public  entertainment  or  amufementy  or  any  public 
xneeting  for  debating  on  any  fubjedl  whatfoever,  on  the  Iord's  day,  to 
which  perfons  are  to  be  admitred  by  thf  payment  of  moncy,  or  by  tickets 
Cbld  fo^'  rooney;  and  any  perfon  printing  or  publiftiing^any  fnch  adver^ 
tifement,  (bi9\\  i-ef|)eftively  forfcit  the  fum  of  50 /•  for  cvcry  fuch  ©ffence^ 
t»  any  perfoo  who  will  fae  foi*  the  fame.  J 

'        t  ablc 
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able  offence  * ;  or  by  Ibme  grofsly  fcandalous  and  public  in- 
decency,  for  which  the  punifhment  is  by  fine  and  imptifon- 
ment".  In  the  year  1650,  when  tlie  ruling  powers  found  it 
fbr  their  intereft  to  put  on  the  femblance  of  a  very  extraordi- 
ftary  ftridlnefs  and  puriCy  of  morals,  not  only  inceft  and  wilful 
adultery  were  made  capital  crimes ;  but  alfo  the  repeated  aft 
of  keeping  a  brothel,  or  committirig  fornication,  were  (upon 
a  fecond  conviftion)  made  felony  without  benefit  of  clergy  ^. 
But  at  the  reftoration,  when  menj  fromanabhorrenccof  the 
hypocrify  of  the  late  times,  fell  into  a  contrary  extreme  or 
licentioufnefs,  it  was  not  thought  propet  to  renew  a  law  of 
fuch  unfafhionable  rigour.  And  thefe  offenccs  have  been  evet  \ 
fince  left  to  the  feeble  coercion  of  the  fpiritual  court,  accord- 
ing  to  the  rules  of  the  canon  law ;  a  law  which  has  treated 
the  offence  of  incontinencc,'  nay  even  adultery  itfelf,  with  a 
great  (legree  of  tendemefs  and  lenity ;  owing  perhaps  to  the 
conftrained  celibacy  of  it's  firft  compilers.  The  temporal 
courts  therefote  take  no  cognizance  of  thecrimeofaduhery, 
otherwife  than  as  a  private  injury  \ 

BuT,  before  we  quit  this  fubjeft,  we  muft  take  notice  o£ 
the  temporal  punifliment  for  having  baftard  ciildren,  confi- 
dered  in  a  criminal  light ;  for  with  regard  to  th^  maintenance 
of  fuch  illegitimate  offspring,  which  is  a  civil  concemi  wq 
have  formerly  fpoken  at  large  ^.  By  the  ftatute  1 8  Eliz*  c.  3» 
two  juftices  may  take  order  for  the  punifhment  of  the  mother 
and  reputed  fathet ;  but  what  that  punifhment  ihall  be  is  not 
therein  afcertained;  though  the  contempqrary  cxpofition  was, 
that  a  corporal  punifhment  was  intended*.  By  ftatute  7  Jac.  L 
c.  4..  a  fpecific  punifhment  (viz,  commitment  to  the  houfe 
of  correftion)  is  inflidled  on  tlie  woman  only.  But  in  both 
cafes,  it  feems  that  the  penalty  can  only  be  infli£ted,  if  the 
baftard  becomes  chargeable  to  the  parifh  5  for  other\^'ife 
the  very  maintenance  of  the  child  is  confidered  as  a  dcgree  of 
punifhmenti  By  the  laft  mentioned  ftatute  the  juftices  may 
commit  the  mother  to  th«  houfe  of  correftion,  there  to  bc 
puniflied  and  fet  on  work  for  one  year. ;  and,  in  cafe  of  a 
fccond  offence^  till  (he  find  fureties  never  to  offend  agairt. 

t  Poph.  2o8,  X  Sec  Vol.  III.  pag.  139. 

,   *  iSiderf.  168;  '     .  7  Scc  V©1. 1.  pag.^sS, 

w  Scobell.  121  •  »  Dalt.  juft.  ch.  21. 
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eHAPTER    TH£    F  I  F  T  H« 

6f    OFFENCES    against   the   LAW 

OF   NATIONSL 


ACCORfilNG  to  thcmethod  markcd  out  m  the 
precedihg  chapter)  we  are  next  to  Confider  the  offences 
ttiore  immediately  repugnant  to  that  univerfal  law  of  fociety, 
which  regulates  the  mutual  intercourfe  between  one  ftate  and 
another  5  thofe,  I  mean,  ^hich  are  particularly  animadverted 
cn,  a$  fuch,  by  the  Englifh  law. 

j  The  law  of  nadons  is  a  fyftem  of  rules,  deducible  by  na- 
tural  reafon,  and  eftablifhed  by  univerfal  confent  among  the 
eivilized  inhabitants  of  the  world"^ ;  in  order  to  decide  all 
difputes,  to  regulate  all  ceremonies  and  civilities,  and  to  in- 
fure  the  obfervancc  of  juftice  and  good  faith,  in  that  inter- 
courfe  which  muft  frequently  occur  bctween  two  or  more 
independcnt  ftate$,  and  the  individuate  belonging  to  each  \ 
This  general  law  is  founded  upon  this  principle,  that  difier** 
cnt  nations  ought  in  time  of  peace  to  do  oneanother  all  the 
good  they  can ;  and,  in  time  of  war,  as  little  harm  as  poiE- 
ble,  without  prejudicc  to  their  own  real  interefts  ^.  And,  as 
none  of  thefe  ftates  will  allow  a  fuperiority  in  the  other,  therc- 
forc  neither  can  diftate  or  prefcribe  the  rules  of  this  law  ta 
the  reft  j  but  fuch  rules  muft  neceflarily  refult  from  thofc 

a  f/,  X.  I.  9.  c  Sp.  L.  b*z.  c«  3. 
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jprinciples  of  natural  jufttce,  in  which  all  the  learned  of  every 
nation  agree ;  or  they  depend  upon  mutual  compa£lft  or 
treaties  between  the  refpe&ive  commimitie&;  in  the  conftruc- 
«ion  of  which  there  is  alfo  no  judge  to  refort  to,  but  the  law 
cf  nature  and  reafon>  being  the  oniy  one  in  which  all  the 
contra£^ing  parties  are  equally  conveifanty  and  to  which  they 
are  equally  fubje£i:» 

In  arbitrary  ftates  thls  law,  wherever  it  contradifts  or  i$ 
not  ptovided  for  by  the  munlcipal  law  of  the  country,  is  cup- 
forced  by  the  royal  power :  but  fince  in  England  no  royal 
power  can  introduce  a  new  law,  or  fufpend  the  execution  o£ 
the  old, .  therefore  the  law  of  nations  (wherever  any  queftioa 
arifes  which  is  properly  the  objefl:  of  it*8  jurifdidiion)  is  here 
adopted  in  it*8  fuU  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.  And  thofe  afts  of  parlia- 
ment,  which  have  from  time  to  time  been  made  to  enforcc 
this  univerfal  law,  or  to  facilitate  the  execution  of  it*s  deci- 
Cons,  are  not  tb  be  confidered  as  introduflive  of  any  new* 
rule,  but  merely  as  declaratory  of  the  old  fundamental  confl:i- 
tutions  of  the  kingdom ;  without  which  it  muft  ceafe  to  be  a 
part  of  the  civilized  world.  Thns  in  mercantile  queftions, 
fuch  s^  bills  of  exchange  and  the  like ;  in  all  marine  caufes» 
relating  to  freight,  average»  demurrage,  infurances,  bottom«* 
ty,  and  othera  of  a  fimilar  nature ;  the  law^merchant'',  which 
is  a  branch  of  the  law  of  nations,  is  regularly  and  conftantly 
adhered  to.  So  too  in  all  difputes  relating  to  prizes,  to  fiiip- 
Mrrecks,  to  hoftages,  and  rziriom  bills^  there  xs  no  dther  iule 
of  decifion  but  this  great  univerfal  law,  ciDlle£bed  from  hiftorf 
and  ufage,  and  fuch  writers  of  ail  natioos  asd  langiKages  a$ 
are  generally  approved  and  aBowed  of* 

BuT»  theugh  in  civil  tranfadions  asd  qUeftions  of  pro* 
perty  between  the  fubjefis  of  difierent  ftates,  the  law  of  na« 
tions  has  much  fcope  and  extient,  as  adopted  by  the  law  of 
England ;  -yet  the  prefent  branch  of  oUr  inqttirifis  wiH  fall 

4  $«c  Vol.  I.  pag.  273. 
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Vithln  a  naitow  compafs,  as  ojffenc^s  againft  the  law  of  ita^ 
tions  can  rarely*be  the  objeft  of  the  ctiminal  law  of  any  par- 
ticular  ffate.  For  ofFences  againft  this  law  are  principally  in- 
cidcnt  to  whble  ftates  or  nations ;  in  which  cafe  recourfe  cah 
fonly  be  had  to  war  5  ■  whrch  is  an  appeal  to  the  God  of  hofts, 
to  punifli  fueh  infradions  of  pubiic  faith,  as  are  committed 
by  one  independent  people  againft  another:  neither  ftate  hav^- 
ing  any  fuperior  jurifdiftion  to  refort  to  upon  earth  for  juftice. 
*But  where  the  individuals  of  any  ftate  violate  this  general 
law,  it  is  then  the  intereft  aj  well  as  duty  of  the  govern- 
ment,  under  which  they  live,  to  animadvert  upon  them  witli 
a  becoming  feverity,  that  the  peace  of  the  world  may  be 
maintained:  For  in  vain  would  nations  in  their  colleftiv6 
capacity  obferve  thefe  univerfal  rules,  if  private  fubjefts  were 
at  liberty  to  break  them  at  their  own  difcretion,  and  involve 
the  two  ft^tes  in  a  war.  It  is  therefore  incumbent  upon  the 
nation  injured,  firft  to  demand  fatisfaftion  and  juftice  to  be 
done  bn  the  ofFender,  by  the  ftate  to  which  he  belongs ;  and, 
if  that  be  refufed  or  neglefted,  the  fovereign  then  avows 
liimfelf  an  accomplice  or  abettor  of  his  fubjeft's  crime,  and 
draws  upori  his  community  the  calamities  of  foreign  war. 

»        *       »        - 

♦ '  The  principat  ofFehces  againft  the  hw  of  nations,  animad* 
V^ted  on  as  fuchby  the  municipal  laws  of  England,  are 
of  three  kinds  51.  Violation  of  fafe-condufts  5  2.  Infringei» 
ment  of  the  rights  of  embaffadors  5  and,  3.  Piracy. 

*"      ^  »  * 

0 

I.  As  to  the  firft',  violaiion  of  fafe-^nduBs  or  paffportSy  ex- 
J)refsly  granted  by  the  king  orJais  embaffadors*  to  the  fub* 
jefts  of  a  foreign  power  in  time  of  mutual  war  5  or  com- 
mitting  a£^s  of  hoftilities  againft  fuch  ^s  are  in  amity,  league, 
or  truce  with  us,  who  are  here  under  a  general  implied  fafe- 
condu£l :  thefe  are  breaches  of  the  pubKc  faith,  without  the 
prefervation  of  which  there  can  be  no  intercourfe  or  com- 
merce  between  one  nation  and  another :  and  fuch  offences 
may,  according  to-the  writers  upon  the  law  of  mttipns,  be  a 
juft  ground  of  a  national  war  \  fince  it  is  not  in  the  power  of 
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thfi  foreign  prince  to  caufc  juftice  to  be  Jone  to  his  rul^*e£^sby 
the  v^y  individual  delinquent,  but  Jie  muft  require  it  of  thc 
Y^hole  community.  And  as  during  the  continuance  of  any 
fafe-conduft,  either  exprefs  or  implied,  the  foreigner  is  un^ 
der  the  proteftion  of  the  king  and  the  law ;  and,  more  efpe- 
Cially,  as  it  is  one  of  the  articles  of  magna  carta  ^,  thajt  foreign 
mercbants  fliould  be  entitled  to  fafe-eonduft  and  fecurity 
throughout  the  kingdom  ;  therc  is  no  queftion  but  that  any 
violation  of  either  the  perfon  or  property  of  fuch  foreigner 
may  be  ptiniftied  by  indiftment  in  the  name  of  the  king, 
whofe  hpnour  is  more  particularly  eiigaged  in  fupporting  his 
own  fafe-conduft.  And,  when  this  malicioug  rapacity  was 
not  confined  to  private  individuals,  but  broke  out  into  gene- 
ral  hoftiiities,  by  the  ftatute  %  Hen.  V.  ft.  i.  c.  6.  breaking 
of  truce  and  fafe-conduds,  or  abetting  and  receiving  the 
truce-breakcrs,  was  (in  affirmance  and  fupport  of  the  law  of 
nations)  declared  to  be  high  treafon  againft  the  crowu  and 
dignity  of  the  king ;  and  confervators  of  truce  and  fafe-con- 
du£);s  were  appointed  in  every  port,  and  impowered  to  hear 
and  dfetermine  fuch  treafons  ( when  committed  at  fea)  ac- 
cording  to  the  antient  marine  law  then  praftifed  in  the  ad- 
miral^s  court ;  and,  together  with  two  men  learned  in  the 
law  of  the  land,  tq^hear  and  determine  according  to  that  law 
the  fame  treafons,  when  committed  within  the  body  of  arty 
county.  Which  ftatutc,  fo  far  as  it  madc  thefe  ofFences 
amount  to  treafon,  was  fufpended  by  14  Hen.  VI.  c.  8.  and 
repealed  by  20  Hen.  VI.  c.  ji-  but  revived  by  29  Hen,  VI. 
c.  2.  which  gave  the  fame  powers  to  the  lord  chancelJor,  af-» 
fociated  with  either  of  the  chief  juftices,  as  bclonged  to  the 
confervators  of  truce  and  their  acceflbrs ;  and  enafted  that, 
notwithftanding  the  party  bc  convided  of  treafon,  the  injured 
ftranger  .fliould  have  reftitution  out  of  his  cfFefts,  prior  to 
any  claim  of  the  crown.  And  it  is  farther  enafted  by  thc 
ftatute  [31  Hen.  VI.  c.  4.  that  if  any  of  the  king^s  fubjefts 
attempt  or  pfFend,  upon  the  fea,^  or  in  any  port  within  thc 
king's  obeyfance,  againft  any  ftranger  in  amity,  league,  *or 
iruce,  or  under  fafe-conduft ;    and  efpecially  by  attaching 

f  9  Hin*  111.  c,  70.     Sce  Vol.  I.  pag.  259,  (^c.  ^ 
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his  perfon,  or  fpoiling  him  or  robbing  him  of  his  goods  i 
thc  lord  chancellor  with  any  of  the  juftices  of  eitber  the 
king*s-bench,  or  common  pleas,  may  caufe  fuU  reftitution 
and  ^mends  to  be  made  to  the  party  injured, 

It  is  to  be  obferved,  thit  the  iufpending  and  repealing 
viSts  of  14  &  20  Hw.  VI,  and  alfo  thc  reviving  a£t  of 
29  Hen.  VI,  wcre  only  temporary  j  fo  that  it  ihould  feem 
that,  after  the  expiration  of  them  all,  the  ftatute  2  Hen.  V» 
continued  in  full  force:  but  yet  it  is  confidered  as  cxtinfk  by 
the  ftatute  14  Edw.  FV.  c.  4.  which  revives  and  confirms  all 
ftatutes  and  ordinances,  madc  before  the  acceffion  of  the 
houfe  of  York,  againft  breakers  of  gmities,  truces,  IeagucS| 
and  fafe-condufts,  with  an  exprefs  exception  to  the  ftatutc 
of  2  Hen.  V.  But  (however  that  may  be)  I  apprehend  it 
was  finally  repealed  by  the  general  ftatutes  of  Edward  VI  and 
queen  Mary,  for  abolifliing  new-created  treafons ;  though 
fir  Matthew  Hale  feems  to  queftion  it  as  to  treafons  commit<« 
ted  on  the  fea  «.  But  certainly  thc  ftatute  of  3 1  Hcn.  VI. 
remains  in  fuU  force  to  tbis  day. 

II.  As  to  the  rights  of  embajfadors^  which  are  alfo  efta* 
iDliflied  by  the  law  of  nations,  and  are  therefore  matter  of 
vniverfal  concern,  they  have  formerly  been  treated  of  at 
large  **.  It  may  here  be  fufficient  to  remark,  that  the  com- 
ijjon  law  of  England  recognizes  them  in  their  fuU  cxtenty 
by  immediately  ftopping  aU  legal  proccfs,  fued  out  through 
thc  ignorancc  or  raflmefs  of  individuals,  which  may  intrench 
upon  the  tmmunities  of  a  foreign  minifter  or  any  of  his  train« 
And,  the  morp  cflFeftuaUy  to  enforce  the  law  of  nations  in 
this  refpc£k,  when  violatcd  through  wantonhefs  or  infolence, 
tX  is  dcclared  by  the  ftatute  7  Ann.  c#  la.  that  aU  proccfa 
whercby  thc  perfon  of  any  embaflador,  or  of  his  domcftic  Or 
domeftic  fervant,  may  bc  arrcfted,  or  his  goods  diftreincd  or 
feifed,  fliall  bc  utterly  null  and  void  \  and  that  aU  perfon$ 
profecuting,  folicitipg,  or  executing  fuch  procefs,  being 
CQnviaed  by  confcflzon  ot  the  oath  of  one  witnefs,  before  tho 

t  X  H«l.  P.  C.  >67,  Ii  Sfc  VoJ.  I.  pag.  »53. 
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lord  chancellor  and  the  chief  juftices,  or  any  two  of  themt 
(hall  .be  deemed  violators  of  the  laws  of  nationSi  ^nd  difturbr 
ers  of  the  public  repofe;  and  fhall  fufier  fuch  pe^alties  an4 
corporal  punifhmenf  as  the  faid  judges,  or  any  two  of  tbem| 
Ihall  think  fit '.  Thus,  in  cafes  of  extraordinary  outragej 
for  which  the  law  hath  provided  no  fpecial  penalty,  the  lc- 
giflature  hath  intrufted  to  the  three  principal  judges  of  thc 
kingdom  an  unKmited  power  of  proportioning  thc  punifh* 
ment  to  the  crimc, 

ni.  Lastlt,  the  crime  of  piracy,  or  robbery  and  depre« 
dation  upon  the  high  fcas,  is  an  ofience  againft  the  univerfal 
law  of  fociety;  a  pirate  being,  according  to  fir  Edward 
Coke  *5  iofiis  humani  generis.  As  therefore  he  has  renounced 
all  the  benefits  of  fociety  and  govemment,  and  has  reduced 
himfelf  afrefli  to  the  favage  ftate  of  nature,  by  declaring  waV 
againft  all  mankind,  all  mankind  muft  declare  war  againft 
him :  fo  that  every  community  hath  a  right,  by  the  rute  of 
felf-defence,  to  inflifl:  that  punifliment  upon  him,  which 
every  individual  would  in  a  ftate  of  nature  have  been  other- 
wife  entitled  to  do,  for  any  invafion  of  his  perfon  or  perfonai 
property, 

By  the  antient  common  law,  piracy,  if  committed  by  % 
fubjed,  was  held  to  be  a  fpecies  of  treafon,  being  contrary 
to  his  natural  allegiance ;  and  by  an  alien,  to  be  felony  only : 
but  now,  fince  the  ftatute  of  treafons,  25  Edw.  III.  c.  2.  it 
is  held  to  be  only  felony  in  a  fubjcft  ^  Formerly  it  was 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law".  But,  it  being  inconfiftent  with 
the  liberties  of  the  nation,  that  any  man's  life  fbould  be 
taken  away,  unlefs  by  the  judgment  of  his  peers,  or  thc 
common  law  of  the  land,  the  ftatutc  28  Hen.  VIII.  c.  15. 
eftabliflied  a  new  juriOiftion  for  this  purpofe ;  which  pro- 
ceeds  according  to  the  courfe  of  the  conlmon  law,  and  of 
which  we  fliaH  fay  more  hereaftcr.  ' 

^  See  the  occafion  of  making  thls        '  Jbtd^ 
ftatutej  Vol.  I.  pag.  255,  ni  i  Hawk.  P.C.^S. 
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■  The  offcrfce  of  piracy,  by  common  law,  confifts  in  com- 

mitting  thofe  afts  of  robbery  and  depredation  upon  the  high 

teas,  which,  if  committed  upori  land,  would  have  amounted 

to  felony  there  ".     But,  by  ftatute,  fome  other  offences  'are 

made  piracy  alfo :  as,  by  ftatute  1 1  &  12  W.  IIL  cy,  if  any 

natural  born  fubjeft  commits   any  a£l  of  hoftility  upon  the 

high  feas,  againft  others  of  his  majefty's  fubjefts,  under  co«»* 

lour  of  a  commiffion  from  any  foreign  power  •,  this,  though 

it  wouldonly  be  an  aft  of  war  in  an  aUeni  ftiall  be  conftrued 

piracy  in  a  fubjeft.     And  farther,  any  commander,  or  other 

fcafaring  perfon,  betraying  his  truft,  and  running  away  with 

any  (hip,  boat/  ordnance,  ammunition,  or  ^oods/,  or  yield* 

ing  them  up  voluntairily  to  a  pirate  •,  or  confpiring  to  do  thefe 

adls ;  or  any  perfon  affaulting  the  copimander  of  a  veffel  to 

hinder  him^from  fighting  in  defence  of  his  ftiip,  or  confining 

him,  or  making  or  endcavouring  to  luake  a  revolt  pn  board ; 

Ihall,  for  ?ach  of  thefc  offences,  be  adjudged  4  pirate,  felon, 

^nd  robber,  and  fliall  fuffer  ieath,  whether  he  be  principal, 

pr  merely  acceffory  by  fetting  forth  fuch  pirates,  or  abetting 

them  before  the,  fad,  or  receiving  or  conceaHng  them  or 

their  goods  after  it.     And  the  ftatute  4  Geo.  I.  c.  11.  ex- 

prefsly  excludes  the  principals  from  the  benefit  of  clergy.   By 

the  ftatute  8  Gco.  I.  c.  24.  the  trading  with  known  pirates, 

or  furnifliing  th^m  with  ftores  or  ammunition,  or  fitting  out 

any  vcffel  fpr  that  purpofe,  or  in  any  wife  confulting,  com-» 

bining,  confederating,  or  correfponding  with  them  5  or  thc 

;forcibly  boarding  any  merchant  veffel,  though  withpvit  feifing 

or  carrying  her  off,  and  d^ftroying  pr  throwing  any  of  the 

goods  over  board;  fliall  be  deeme4  piracy :  andfuch  acceffo^ 

ries  to  piracy  as  are  defcribed  by  the  ftatute  of  kiog  William, 

are  dcclared  to  be  principal  pirates,  and  all  piifates  convifted 

by  virtue  qf  this  aft  are  made  felons  without  bejiefit  of  clergy, 

}  By  the  fame  ftatutes  alfo,  (to  encourage  the  defence  of  mer- 

chant  veffels  againft  pirates)  the  commanders  or  feamen 

wounded,  and  the  widows  qf  fuch  feamen  as  are  flain,  ii) 

^ny  piratical  ehgagement,  fliall  be  entitled  to  a  bounty,    to 

"  s  Hawk»  P^  C.  iQO, 
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be  divide4  among  thcm,  not  exceeding  one  fifti^th  part  of 
the  value  of  the  cargo  on  board :  and  fuch  wounded  feamen 
Ihall  be  entitled  to  the  penfion  of  Greenvjrich  hofpital;  which 
no  other  feamen  are,  except  only  fuch  as  have  ferved  in  a  fhip 
ofwar.  And  if  the  commander  fliall  behave  cowardly,  by 
not  defending  the  (hipj  if  (he  ^arrieg  guns  oi  arms,  or  fliall 
difcharge  the  mariners.  from  fighting,  fo  that  the  fliip  fallg 
into  the  hands  of  pirates,  fuch  commander  fliall  forfeit  all  bis 
wages,  and  fufFer  fix  months  imprifonment.  -Laftly,  by 
ftatute  1 8  Geo.  II.  c.30.  any  naturalbom  fubjeft,  or  denizcn, 
who  in  time  of  war  fliall  commit  hoftilities  at  fea  againfi  any 
of  his  fellow-fubjefts,  or  fliall  affift  an  enemy  on  that  elc^ 
ment^  is  liable  to  be  tried  and  convifted  as  a  pirate. 

These  are  the  principai  cafes,  in  which  the  ftatute  law 
.  of  England  interpofes,  to  aid  ahd^nforce  the  law  of  nations, 
as  a  part  of  the  common  law ;  by  inflifting  an  adequate  pu- 
nifliment  upon  offences  againft  that  uhiverfal  law,  committcd 
,  by  private  perfons.  We  fliall  prodecd  in  the  next<:haptcr  to 
confider  offences,  which  morc  immediately  affeft  the  fove- 
reign  executivc  power  of  our  own  particular  ftate,  or  the 
king  anfl  ggvernment ;  which  fpecies  of  crimes  branches  it- 
fc;lf  into  a  much  larger  extent,  than  either  of  thofe  of  which 
V^e  h^ve  already  treated, 
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THE  third  gencral  divifion  of  crimes  confifts  of  fuch 
as  more  cfpecially  affeft  the  fupreme  cxecutive  power, 
or  the  king  and  his  government  j  which  amount  either  to  a. 
total  renunciation  of  that  allegiance,  or  at  the  leaft  to  a  cri-. 
minal  negle£l  of  that  duty,  which  is  due  from  every  fubjeft 
to  his  fovereign.  In  a  former  part  of  thefe  commentarics  * 
we  had  occafion  to  mention  the  nature  of  allegiance,  as  the 
tie  or  ligamen  which  binds  cvery  fubjed  to  be  true  apd  faith- 
f ul  to  his  fovercign  liege  lord  the  king,  in  return  for  that  pro- 
tcdion  which  is  afibrded  him ;  and  truth  and  faith  to  bcar  of 
life  and  limb,  and  earthly  honour ;  and  not  to  know  or  hear 
of  any  ill  intended  him,  without  defending  him  therefrom. 
And  this  allegianec,  we  may  remember,  was  diftinguiihed 
into  two  fpecies  :  the  one  naturial  and  perpetual,  which  is 
inherent  only  in  natives  of  the  king's  dominions  \  the  other 
local  and  temporary,  which  is  incident  to  aliens  alfo. 
Every  offence  therefore  more  immediately  affefting  thc 
royal  pcrfon,  his  crown,  or  dignity,  is  in '  fomc  degree  a 
breach  of  this  duty  of  allegiance,  whether  natural  and  innate, 
or  local  and  acquired  by  refidenqe  :  and  thefe  may  be  diftin- 
guifhed  into  four  kinds-,  i.  Treafon,  2.  Felonies  injurious 
to  the  king*s  prerogative,  3.  Praemunire.  4.  Other  mifpri- 
fions  and  contempts*  Of  which  crimes  thc  firft  and  principal 
is  thatof  tre^fon. 

M  •  Bookl.  ch.  10* 
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lL%j£.kto^j proditioy  in  Vt  vciy  name  (which  is  borrowcd 
from  the  Frcnch)  imports  a  bctraying,  treachery,  or  breach 
of  faith,  It  thcrcfore  happcns  only  bctwcen  allics,  faith  the 
Mirror  •* :  for  trcafon  is  indccd  a  general  appcHation,  made 
ufc  of  by  tfie  law,  to  denote  not  only  oflcnces  againft  the 
king  and  government,  but  alfo  that  accumulation  of  guilt 
which  arifcs  whcnever  a  fuperior  repofes  a  confidence  in  a 
fubjca:  or  infcrior,  between  whom  and  himfelf  there  fubfifts 
a  natural,  a  civil,  or  cven  a  fpiritual  rclation  ;  and  thc  infe- 
rior  fo  abufes  that  confidence,  fo  forgets  thc  obligatione  of 
duty,  fubjeftion,  and  allcgiance,  as  to  deftroy  the  life  of  any 
fuch  fuperior  or  lord  ^.  This  is  looked  upon  as  proceeding 
from  the  fame  principle  of  treachery  in  private  life,  as  would 
have  urgcd  him  who  harbours  it  to  have  confpired  in  public 
againft  his  liege  lord  and  fovcrcign  }  and  therefore  for  a  wjfe 
to  kill  her  lord  or  huftDand,  a  fervant  his  lord  or  mafter,  and 
an  ecclefiaftic  his  lord  or  ordinary  •,  thefe,  being  brcaches  of 
the  lower  allcgiance,  of  private  and  domeftic  faith,  are  d&- 
nominated  petit  trcafons,  But  when  difloyalty  fo  rcars  it'8  \ 
creft,  as  to  attack  even  majefty  itfelf,  it  is  called  by  way  of 
cminent  djftinftion  high  treafon,  altaproditio  \  being  equiva* 
lent  to  the  crimen  laefae  majejiatis  of  the  Romans,  as  Glanvil  * 
denominatcs  it  alfo  in  our  £ngli{h  Iaw« 

As  this  is  the  higheft  civil  crime,  which  (confidered  as  a 
niembcr  of  the  community)  any  man  can  poflibly  commit, 
it  ought  therefore  to  be  the  moft  precifely  afcertained.  for  ] 
if  the  crime  of  high  treafon  be  indeterminate,  this  alone  (fayy 
the  prefident  Montefquicu)  is  fufliicient  to  makc  any  govcrn- 
mcnt  degenerate  into  arbitrary  power  *.  And  yet,  by  the 
anticnt  common  law,  there  was  a  great  latitif de  left  in  the 
breaft  of  the  judges,  to  dctermine  what  was  tjrcafon,  of  not 
fo :  whereby  the  crcatures  of  tyrannical  prindes  had  oppor- 
tunity  to  create  abuftdance  of  conftruftive  treafons  j  that  is, 
to  raife,  by  forccd  and  arbitrary  conftruftions,  ofienccs  into 

*>  £•  X*  §.7.  «1  /.  I.  c.  a. 
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thc  crimc  and  punifliment  of  trcafon,  which  never  were  fuf- 
pcfted  to  be  fuch.  Thus  the  accroachingy  or  attempting  to 
cxercife,  royal  power  (a  vcry  uncertain  charge)  was  in  the; 
21  Edw,  III.  held  to  be  treafon  in  a  knight  of  Hertfordfliire, 
who  forcibly  aflaulted  and  detained  one  of  the  king's  fubjefls 
till  be  paid  him  90/^ :  a  crime,  it  mufl:  be  owned,  well  defenr- 
ing  of  punifliment :  but  which  feems  to  be  of  a  complexion 
ycry  difFerent  from  that  of  treafon.  Killing  the  king's  fcither, 
pr  brother,  or  cven  his  meflenger,  has  alfo  fallen  under  the 
fame  denomination  ^.  The  latter  of  which  is  almpfl:  as  ty- 
rannical  a  doftrine  as  that  of  the  imperial  confl:itution  oif 
Arcadius  and  Honorius,  which  determines  that  any  attempts 
or  defigns'  againft  the  minifters  of  the  prince  fliall  be  trea- 
I  fon  ^.  But  however,  to  prevent  the  inconveniences  which 
began  to  arife  in  England  from  this  multitude  of  conftrudlive 
treafons,  the  ftatute  25  Edw.  III.  c.  2.  was  made ;  which 
defines  what  offences  only  for  the  future.  fliould  be  held  to  bc 
treafon  :  in  like  manner  as  the  Jex  Julta  majejlatls  among  thc 
P.omans,  promulged  by  Auguftus  Caefar,  comprehended  ai 
ihe  antientlaws,  that  had  before  been  ena£ted  to  punifli 
tranfgrefibrs  againft  the  ftate  '\  This  ftatute  muft  therefor^ 
J)e  our  text  and  guide,  in  order  to  examine  into  the  feveral 
fpecies  of  high  treafon.  And  we  fliall  find  that  it  compre- 
hends  all  kinds  of  high  treafon  under  fevcn  diftiiift  branchesi 

•'  I.  **  When  a  man  doth  compafs  or  imaginc  the  death  of 
**  our  lord  thc  king,  of  our  lady  his  queen,  or  of  their  eldeft: 
**  fon  and  heir."  Under  this  defcription  it  is  held  that  a 
iquecn  regnant  (fuch  as  queen  Elizabeth  and  queqn  Anne) 
Is  within  the  words  of  the  a£!:,  being  inveffted  with  royal 
power  and  entltled  to  the  allegiance  of  her  fubjefts j :  but  the 
liuftjand  of  fuch  a  queen  is  not  comprized  within  thefe  words, 

M 

4 

'  I  Hal.  P.  C.  80.  Je^veritatevoluntatemJceUrh^quaeffeBumf 

t  Brttt.  c.  22.    I  Hawk.  P.  C.  34,  puntrt  juravoiuerint)  ipfequidem,  utpote 

I»  Slui  de  nece  n/irorum^  iliujirium,  qui  majejiatis  reusy  giadio  feriatur,  bonis  ejus 

^tiijiltis  et  conjijitrianojiro  ipterfuntyjena"  mnibus  Jifco  nojiro  addiBis»  ^  (Cod»  9« 

iorum  etiam  (nam   et  ipji  pars  corporis  8.  5.) 

fktjiri  funt)  vei  cujujlibet  poJirem&,  qui  i  Cravin.  Orig*l.  §•  34»  ' 

tniHtatnobiJcum,cdgitdverit  :(eadem  enim         j  i  Hal.  P.  C.*Soi. 

-and 
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^nd  therefore  no  treafon  can  bc  committcd  againfl:  him  K 
The  king  he;'^  intended  is  the  king  in  poffeffion,  without  | 
any  refpeft  ^o  his  title :  for  it  is  held,  that  a  king  defaBo  and 
not  dejurej  or  in  othcr  words  an  ufurpcr  that  hath  got  poffcf- 
Tion  of  the  thronc,  is  a  king  within  the  meaning  of  thc  fta- 
tutc  ;  as  thcre  is  a  temporary  allcgiancc  duc  to  him,  for  his. 
adminiftration  of  thc  government,  and  temporary  protcftion 
of  the  public  :  and  thereforc  treafons  committcd  againftHcn- 
ry  VI.  were  puniftied  under  Edward  IV,  though  all  thc  line 
bf  Lancafter  had  been  prcvioufly  dcclared  ufurpers  by  a£l  of 
parliament.  But  the  moft  rightful  heir  of  the  crown,  or  king 
^de  jure  and  not  defaElo^  who  hath  never  had  plenary  poffeffion 
bf  thc  throne,  as  was  the  cafe  of  the  houfe  of  York  during 
the  three  reigns  of  the  line  of  Lancafter,  is  not  a  king  within 
this  ftatute  againft  whom  treafons  may  be  committed*.  And 
a  vcry  fenfible  writer  on  thc  crown-law  carries  the  point  of 
poffeflion  fo  far,  that  he  holds",  that  a  king  out  of  pofleffion 
is  fo  far  from  having  any  right  to  our  allegiancc,  by  any  other 
title  which  hc  may  fet  up  againft  thc  king  in  being,  that  we 
arc  bound  by  the  duty  of  our  allegiancc  to  refift  him.  A 
doftrine  which  he  grounds  upon  the  ftatute  1 1  Hen.  VIl- 
c.  I.  which  is  dcclafatory  of  the  common  law,  and  pro^ 
nounces  all  fubjefts  excufed  from  any  penalty  or  forfeiture, 
which  do  affift  and  obcy  a  king  defaEh.  But,  in  truth,  this 
feems  to  be  confounding  all  notions  of  right  and  wrong ; 
and  the  confequence  would  be,  that  when  Cromwell  had 
murdered  the  clder  Charles,  and  ufurped  thc  power  (though 
hot  thc  namc)  of  king,  the  people  wefc  bound  in  duty  to 
hinder  the  fon's  reftoration :  and  werc  the  king  of  Poland  of 
Morocco  to  invade  this  kingdom,  and  by  any  means  to  get 
poffeffion  of  the  crown,  (  a  term,  by  the  way,  of  very  loofc 
and  indiftinft  fignification)  the  fubjefl:  would  be  bound  by 
his  allegiancc  to  fight  for  his  natural  princc  to-day,  and  by 
the  fame  duty  of  allegiance  to  fight  againft  him  to-morrow: 
The  true  diftindlion  feems  to  be,  that  the  ftatute  of  Henry 

fc  3  Inft.  7«     I  HaU  P«  C.  lo^.  n  x  Hawk.  P.  C.  36« 

1  3  \eA.  7«     I  Hal»  P.  C.  104. 
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the  fcventli  does  by  no  means  command  any  oppofition  to  t 
king  de  jure :  but  excufes  the  obcdience  paid  to  a  king 
de  faBo»  "Whcn  thcrefore  a  ufurper  is*  in  poifcfEon,  the 
fubjeft  is  excu/ed  2,ndju/lified  in  obcying  and  giving  him  af-* 
fiftance :  otherwife,  undcr  a  ufurpatioa,  no  man  could  b« 
fafe ;  if  the  lawful  prince  had  a  right  to  hang  him  for  obedi- 
cnce  to  the  powers  in  being,  as  the  ufurper  would  certainly 
do  for  difobedience.  Nay  farther,  as  the  mafs  of  people  are 
imperfefl:  judges  of  title,  of  which  in  all  cafes  poffeffion  i$ 
frimafocie  evidence,  the  law  compels  no  man  to  yield  oWdi-^ 
cnce  to  that  prince,  whofe  right  is  by  want  of  poiTeffion  r^- 
dered  uncertain  and  difputable,  till  providence  fliall  think  n\ 
to  interpofe  in  his  favour,  and  decide  the  ambiguous  claim  i 
and  therefore,  till  he  is  entitled  to  fuch  allegiance  by  pofTcf- 
fion,  no  treafon  can  be  committed  againft  him.  Laftly,  ^ 
king  who  has  refigned  his  crown,  fuch  refignation  being  ad- 
mitted  and  ratified  in  parliament,  is  aceording  to  fir  Matthew 
Hale  no  longer  the  objefl:  of  treafon  ".  And  the  fame  reafoil 
holds,  in  cafe  a  king  abdicates  the  government ;  or,  by  ac- 
tions  fubverfive  of  the  eonftitution,  virtualiy  renounces  thc 
authority  which  he  claims  by  that  very  conftitution  :  fince, 
'^as  was  .formerly  obferved  ^,  when  the  faft  of  abdication  i» 
once  eftablifhed,  and  detcrmined  by  the  proper  judges,  thc 
confequciice  neceffary  follows,  that  the  thrqne  is  thereby 
iracant^  and  he  is  noi  longer  king. 

Let  us  next  fee,  whatis  a  compajftng  or  imagining  the  death 
cf  the  king,  £5*c.  Thefe  are  fynonymous  terms ;  the  word 
cotnpafs  fignifyingthe  purpofe  or  defign  of  the  mind  or  willP,^ 
and  not,  as  in  common  fpeech,  the  carrying  fuch  defign  to 
<efFet2:*J.  And  therefore  an  accidental  ftroke,  which  may 
piortally  wound  the  fovereign,/^r  infortuniumy  without  any 
traiterous  intent,  is  no  treafon :  as  was  the  cafe  of  fir  Wal-» 
ter  Tyrrel,  wbo,  by  the  command  of  king  William  Rufus, 

'  Q  X  Hal.  P,  C.  104. '  ftrated  by  foine  evidmt  fady  was  eqttd* 

o  Vol.  I.  pag.  212.  ly  penalas  homicide  itfelf.  (3  In&.  5.) 

P  By  the  antient  law  cmpaffing  or  in-      1  x  Hat.  P.  O.  197. 
tending  the  death  of  any  man,  deaoa* 

ihootin^ 
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fliooting  at  a  faart^ .  tfae  arrow  glanced  againft  a  txee,  and 
killed  the  king  upon  the  fpot^  Bat|  as  this  compafling  or 
imagination  is  an  aiS:  of  tlie  mind^  it  cannot  poffibly  fall  un- 
der  any  judicial  cognizance,  unlefs  it  be  demonftrated  by 
fome  open,  or  overt^  a£l;.  And  yet  the  tyrant  Dionyfius  i$ 
recorded*  to  have  executed  a  fubjefl,  barely  fbr  dreaming 
that  he  had  killed  him;  which  Was  held  for  a  fufficient  proof^ 
that  he  had  though^  thereof  in  his  waking  hours.  Butfuch 
18  not  the  temper  of  the  Englifh  law ;  and  therefore  in  thi$^ 
^nd  the  three  nett  fpecies  of  treafon,  it  is  neceiTary  that 
there  appear  an  open  or  ovsrt^Si  of  a  more  fuU  sind  explicit 
nature,  to  conyicS:  tfae  traitor  upon.  The  ftatute  expreisly  i 
requires,  tfaat  the  accufed  <<  be  tfaereof  upon  fuffident  pioof 
^^  attainted  of  fome  open  d£k  by  men  of  his  own  condition.'* 
Thus,  to  provide  weapons  or  ammunition  for  the  purpofe  of 
killing  tfae  king,  is  faeld  to  be  a  palpable  overt  a£l  of  treafon 
in  imagining  fais  deatfa^  To  confpire  to  imprifon  tfae  king 
by  force,  and  move  towards  it  by  afiembling  company»  is  an 
HDvert  a£l  of  compaffing  the  king's  death  " ;  for  all  force,  ufed 
to  the  perfon  of  the  king»  in  it's  confequence  may  tend  to  his 
death,  and  is  a  ftrong  prefuxnption  of  fomething  worfe  in* 
tended  than  tfae  prefent  force,  by  fucfa  as  have  fo  far  throwti 
off*  tfaeir  bounden  duty  to  tfaeir  fovereign  \  it  being  an  old 
obfervation,  tfaat  tfaere  is  generally  but  a  fhort  interval  be« 
tween  the  prifons  and  tfae  graves  of  princes.  Tfaere  is  na 
queftion  aifo,  but  tfaat  taking  any  meafures  to  render  fucfa 
treafonable  ^purpofes  eiFeftuali  as  afiembling  and  cenfulting 
on  the  means  to  kili  tfae  king»  is  a  fufficient  overt  a£i:  of 
higfa-treafoa^. 

How  far  mere  wordsy  fpoken  by  an  individual,  and  not  • 
relative  to  any  treafonable  a£l  or  deiign  then  in  agitation^ 
ftall  amount  to  treafon,  has  been  formerly  matter  of  doubt. 
We  have  two  inftances  in  tfae  reign  of  £dward  the  fourth, 

<■  5  Inft.  6»  n  t  Hal.  P.  C.  109. 

f  mMKei^,  in 'oit*    -  '«'.xHawk,  P.  C.  38.     «Hal.  P.C- 
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.  cf  perfohs  executed  for  treafonable  words :  the  bne  a  citi^eri 

•  of  London,  who  faid  he  would  make  his  fon  heir  of  the 
crown^  being  the  fign  of  the  houfe  >in  which  he  lived ;  the 
other  a  gentleman,  whofe  favourite  buck  the  king  killed  in 
hunting,  whereupon  he  wifliedit,  horns  and  all,  in  the  king's 
belly.  Thefe  were  efteemed  hard  cafes  :  and  the  chief  juftice 
Markham  rather  chofe  to  leave  his  place  than  aflent  to  the 

I  latter  judgment  *.  But  now  it  fcems  clearly  to  be  agreed, 
that,  by  the  common  law  and  the  ftatute  of  Edward  111, 
wordsfpoken  amount  only  to  a  high  mifdemefnor,  and  na 
treafon.  For  they  may  be  fpoken  in  heat,  without  any  in- 
tention,  or  be  miftaken,  perverted,  or  mif-remembered  by  ther 
hearers ;  their  meaning  depends  always  on  their  connexiorf 
with  other  words,  and  things  j  they  may  fignify  difl^erently 
even  according  to  the  tone  of  voice,  with  which  they  are  de-» 
Jivered ;  and  fometimes  filence  itfelf  is  more  expreflive  thart 
any  difcourfe.  As  therefore  there  can  be  nothing  mofeequi- 
vocal  and  ambiguous  than  words,  it  would  indeed  be  umrea- 

I  fonable  to  make  them  amount  to  high  treafon.  And  accord- 
ingly  in  4  Car.  I.  on  a  reference  to  all  the  judges,  conceming 
fome  very  atrocious  words  fpoken  by  one  Pyne,  they  ccr- 
tified  to  the  king,  "  that  though  the  words  were  as  wicked 
**  as  might  be,  yet  they  were  no  treafon  :  for,  unlefs  it  be 
**  by  fome  particular  ftatute,  no  words  will  be  treafpn  y.'* 

(  If  the  words  be  fet  down  in  writing,  it  argues  more  deli- 
berate  intcntion ;  and  it  has  been  held  that  writing  is  an 
overt  a£t  of  treafon ;  iorfcribere  eji  agcre.  But  even  in  this 
cafe  the  bare  words  are  not  the  treafon,  but  the  deliberate 
aft  of  writing  them.  And  fuch  writing,  though  iinpub- 
liflied,  has  in  fome  arbitrary  jreigns  convifted  it's  author  of 
treafon:  particularly  in  the  cafes  of  one  Peachum,  a  clefgy- 
man,  for  treafonable  p^flages  in  a  fermon  never  preached  ^ ; 
and  of  Algernon  Sydney,  for  fome  papers  found  in  his  clo- 
fet :  which,  had  they  been  plainly  rel^tive  to  any  previ- 
ous  formed  defign  of  dethfoning  or  murdering  the  king, 
might  doubtiefs  have  been  properly  read  in  cyidence  as  overt 

m 

X  iHal,  P.C.115.  *  Ihid» 
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a£ts  of  that  treafon,  which  was  fpecially  laid  in  the  indi£^- 
ment '.  But  being  merely  fpeculative,  without  any  intention 
(fo  far  aa  appcared)  of  making  iny  public  ufe  of  them,  the 
conviding  the  authors  of  treafon  upon  fuch  an  infufficient 
foundation  has  been  uhiverfally  difapproved.  .  Peacham  was 
therefore  pardoned :  and  though  Sidney  indced  was  executed, 
yet  it  was  to  the  general  difcontent  of  the  nation;  and 
his  attainder  was  afterwards  reverfed  by  parliament.  There  i 
was  then  no  manner  of  doubt,  but  that  the  publication  of 
fuch  a  treafonable  writing  was  a  fufficient  overt  aft  of  trea- 
fon  at  the  common  law  ^  j  though  of  late  even  that  has  been 
queftidned. 

2.  The  fecond  fpecies  of  treafon  is,  "  if  a  man  do  vio- 
•^  late  the  king^s  companion,  or  the  king's  eldeft  daughter 
**  unmarried,  or  the  wife  of  the  king's  eldeft  fon  and  heir." 
£y  the  king's  companion  is  meant  his  wife  ^  and  by  viok*- 
tion  is  underftood  carnal  kpowledge,  as  well  withcjrut  force, 
as  with  it :  and  this  is  high  treafon  in  both  parties,  if  both 
be  confenting  •,  as  fome  of  the  wives  of  Henry  the  eighth  by 
fatal  expcrience  evinccd.  The  plain  intention  of  this  law  is 
to  guard  the,  blood  royal  from  any  fufpiciox^  of  baftardy, 
whereby  the  fucceffion  to  the  crown  might  be  rendered  du- 
bious :  and  therefore^  when  this  reafon  ceafes,  the  law  ceafes 
with  it  'f  for  to  violate  a  queen  or  princefs  dowager  is  held 
to  be  no  treafon  ^ :  in  like  manner  as,  by  the  feodal  law,  it 
was  a  felony  and  attended  with  a  forfeiture  of  the  fief,  if  the 
Vafal  vitiated  the  wife  or  daughter  of  his  lord  ^  i  but  not  fo> 
if  he  only  vitiated  his  widow  '* 

3.  The  third  fpecies  of  treafbn  is,    *^  if  a  man  do  levy  j 
«  war  againft  our  lord  thc  king  in  his  rcalm.*'     And  this 
may  be  done  by  taking  arms,  not  only  to  dethrone  the  king, 
but  uiid^r  pretencc  to  reform  religion,  or  thc  laws  (c),  or  tg 

*  Fofter.  198.  ■'  ^  Feud.  /.  x.  /.  5. 

b  I  Hal.  P.  C.  118. 1  Hawk.  P.  C.  38.     «  Uid.  t,  21. 
c  3  Inft.  9. 


^m^ 


(c)  [So  an  attempt  by  iDtimidation  and  viole^ce  to  force  the  ] 
repeal  of  law,  is  a  levying  war  againft  the  king  5   and   high 
treafon,  fo  laid  down  by  the  whole  coart  of  iC.  B.  as  clear  law  in 
the  king  <v.  lordGeorge  Gordon,   Hill.  term,    21  Geo.  111* 
K.  B.  Dongl.  C70.T 
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temovc  evil  counfellors,  or  other  grievanccs  whether  -real  or 
j  pretended  f .  For  the  law  does  not,  ncitner  can  it;  pcrmit 
any  private  man,  or  fet  of  men,  to  interfcre  fbrcibly  in  mat«» 
ters  of  fuch  high  importance ;  efpeckWy  as  it  has  eftabliflied 
a  ftifficient  power,  for  thefe  purpofes,  in  the  high  court  of 
parliament :  neither  does  the  conftitution  juftify  wy  privatc 
or  particular  refiftance  for  private  or  particuiar  gricvances  ; 
though  in  cafes  of  natiomrl  oppreffion  the  nation  has  very 
juftifiably  rifen  as  one  man,  to  vindicatc  the  original  contraft 
fubfifting  between  the  king  and  his  people.  To  rcfift  the 
king^s  forces  by  defending  a  caftle  againft  thcm,  is  a  lcvying 
of  war :  and  fo  is  an  infurreftion  with  an  avowed  defign  to 
pull  dovm  aH  inclofures,  fl//brothels,  and  thc  like;  die  uni- 
verfality  of  the  defign  making  it  a  rebcllion  againft  the  ftate, 
an  ufurpation  of  the  powcrs  of  govemment,  and  an  iniblent 
hrvrafion  of  the  king's  authority^.  But  a  tumult  with  a 
view  to  puU  down  a  particular  houfe,  or  lay  open  a  particu- 
lar  inclofure,  amounts  at  moft  to  a  not ;  this  bemg  no  ge- 
neral  defiance  of  public  govemmcnt.  So,  if  two  fubjei3>s 
quarrel  and  levy  war  againft  each  other,  (in  that  fpirit  of  pf  i- 
'^'ate  war,  -which  prevailed  all  over  Europc  ^  in  the  carly  feo- 
dal  times)  it  is  only  a  great  riotand  contempt,  and  no-trea- 
fon.  Thus  it  happened  bctween  the  earls  of  Herrfdrd  and 
Gloccfter  in  20  Edw.  I,  who  raifed  each  a  littieaFmy,  and 
committed  outragcs  upon  each  oth^r^s  lands,  buraJng  ho^ifes^ 
attended  with  the  lofs  of  many  lives :  yet  this  was  held  to  be 
•no  high  treafon,  but  only  a  great  mlfdemefnor  j«  Abai^ 
confpiracy  to  levy  war  does  not  amount  to  this  fpecke  «f 
treafon ;  but  (if  particulariy  pointed  at  the  perfon  of  the  king 
or  his  govemanent)  it  falls  wiihmthe  firft,  of  compaffiog  or 
imagining  'die  kiiig'5  death  ^ 

4.  **  If  a  man  bc  adherent  to  the  king^s  enemies  «1  his 
«<  realm,  giving  to  them  aid  and  cbmfort  in  thc  resihn,  or 
^  elfewhere,"  he  is  alfb  declared  guiky  of  high  treafon. 
This  nraft  likcwife  be  ppoved  by-fome  overt  a&)  ae-by-giv- 
ing  them  intelligence,  by  fending  them  "provifions,  by  feiling 
them  arms,  by  treacheroufly  furrendeiing  a  fortrefs,  or  tl\e 

.  i  i  Hawk.  P.  q.  ^7.  j  I  Hal.  P.  C.  136.  . 

fi  I  Hal.  P.  C.  13».  1  3  Inft.  9.     Fofter*aiy.  2*3.    - 
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likc  \  By  eneoiies  are  here  underftood  the  fubjefts  of  fo- 
reign  powers  witli  whom  we  are  at  open  war.  As  to  foreign 
pirates  or  robbef&,  who  may  happen  to  invade  our  coafts, 
without  anjr  open  hoftilities  between  their  nation  and  ouf 
own,  and  without  any  commiffion  from  any  prince  or  ftate 
at  enmity  with  the  crown  of  Great  Britain,  the  giving  them 
any  affiftance  is  alfo  clearly  treafon ;  either  irt  the  light  of 
adhering  to  the  public  enemics  of  the  king  and  kingdom  \ 
or  elfe  in  that  of  levying  war  againft  his  majefty.  And, 
moft  indifputably,  the  fame  ads  of  ^dherence  or  aid,  virhich 
(when  appKed  to  foreign  enemies)  will  conftitute  treafon 
ander  this  branch  of  the  ftatute,  will  (when  aflbrded  to  ouf 
own  fellow-fiibjefts  in  aftual  rebelUon  at  home)  amount  to 
high  treafon  under  the  defcriptionof  levying  war  againft  the 
kiiig  ".  But  to  relieve  a  tebel,  fled  out  of  the  kingdom,  it 
no  treafon :  for  thc  ftatute  is  taken  ftriftly,  and  a  rebel  is 
not  an  enemy  s  an  enemy  being  always  the  fubje^  of  fome 
foreign  prince,  and  one  ^Hrho  Owee  no  allegiance  to  the  crown 
of  Englattd  ^,  And  if  a  perfon  be'  under  oircumftances  of 
aiftual  forcc  and  conftraint,  through  a  well^gtounded  appre- 
henfion  of  injury  4:o  his  life  or  perfon,  this  fear  or  campulfion 
will  excufe  his  even  joining  with  either  rebels  or  enemies  itt 
the  kingdom,  provided  he  leaves  them  whenever  he  hath  a 
fafe  opportunity  **» 

5;*  <*  If  a  man  counterfeit  the  king^s  g^eat  or  privy  feal,** 
this  is  alfo  high  tf eafon*  But  if  a  man  takes  wax  bearing 
ihe  impreffion  of  the  great  feal  off  from  one  patent,  and  fixes 
k  to  another,  this  is  held  to  be  only  an  abufe  of  the  feal, 
and  not  a  counterfeiting  of  it :  as  was  the  c^fe  of  a  certain 
chuplain,  who  in  fuch  manner  framed  a  difpenfation  for  non- 
tefidence.  But  the  knavifli  artifice  of  a  lawyer  much  ex- 
ceeded  this  of  the  divine»  One  of  the  clerks  in  chancery 
glewed  together  two  pieces  of  parchment  •,  on  the  uppermoft 
of  which  he  wtote  a  patent,  to  which  he  tegularly  obtauied 
the  great  feal,  the  label  going  through  both  the  flcins*     He 

k  3  Tnft.  10*       ,  n  .1  Hawk.  P.  C.  38. 

1  Foftcr.  aig.  **  Foftcr.  ai6» 
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then  diflblvcd  thc  ccmcnt  j  and  taking  off  thc  writtcn  patcnt, 
on  the  blank  Ikin  wrote  a  frefh  patcnt,  of  a  different  import 
from  thc  former,  and  publilhed  it  as  true.  This  was  held 
no  counterfeiting  of  the  great  feal,  bjat  only  a  great  mifpri- 
fion ;  and  fir  Edward  Coke  p  mentions  it  with  fome  indig- 
nation,  that  the  party  was  living  at  tbat  day. 

6.  The  fixth  fpecies  of  treafon  under  this  ftatute,  is  "  if 
**  a  man  counterfeit  thc  king's  money ;  and  if  a  man  bring 
"  falfe  money  into  the  reahn  counterfeit  to  the  moneyof 
*^  England,  knowing  the  money  to  be  falfe^  to  merchan- 
**  dize  and  make  payment  withal."  As  to  the  firft  branch, 
counterfeiting  the  king'8  money  5  this  is  treafon,  whether 
thc  falfe  money  bc  uttered  in  paVmcnt  or  not.  Alfo  if  thc 
king's  own  minters  alter  the  ftandard  or  alloy  eftabliftied  by 
law,  it  is  treafon.  But  gold  and  filvcr  money  only  are  held 
to  be  within  the  ftatute  *i.  With  regard  likewife  to  the  fe- 
cond  branch,  importing  foreign- counterfeit  money,  in  order 
to  utter  it  here  \  it  is  held  that  uttering  it,  without  import- 
ing  it,  is  not  within  the  ftatute '.  But  of  this  we  ftiall  prc- 
fently  fay  more. 

7.  The  laft  fpecies  of  trcafon  afcertalned  by  this  ftatutc, 
is  "  if  a  man  flay  the  chancellor,  treafurer,  or  the  king's 
^*  juftices  of  the  one  bench  or  the  other,  juftices  in  eyre,  or 
.**  juftices  of  affife,  and  all  othcr  juftices  affigned  to  hear  and 
«  dctermine,  being  in  thcir  places  doing  thcir  ofiices."  Thefe 
high  magiftrates,  as  they  reprefent  the  king's  majefty  during 
the  cxecution  of  their  ofiices,  are  thcrcfore  forthe  time  equally 
rcgardcd  by  the  law.  But  this  ftatute  extends  only  to  the 
aftual  killing  of  them,  and  not  to  wounding,  or  a  barc  at- 
tempt  to  kill  them.  It  extends  alfo  only  to  thc  oflficcrs 
therein  fpecified  ;  and  therefore  the  barons  of  thc  exchequer, 
as  fuch,  are  not  within  the  proteftion  of  this  aft  ^* :  but  the 
lord  keeper  or  commiffioners  of  the  great  feal  now  feem  to  be 
within  it,  by  virtue  of  the  ftatutes  5  Eliz.  c.  18.  and  i  W. 
&M.  c.  21. 

F  3  Inft.  16.  r  Ihld.^'^. 

<  I  Hawk.  P.  C.  42.  i  i  Hal.  P.  C.  231. 
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Thus  careful  was  the  lcgiflature,  in  the  reign  of  Edward 
the  third,  to  fpecify  and  reduce  to  a  certainty  the  vague  i>o- 
tions  of  treafon,  that  had  formerly  prevailed  in  our  courts. 
But  the  a£t  does  not  ftop  here,  but  gocs  on.    "  Becaufe 
"  other  like  cafes  of  treafon  may  happen  in  timc  to  come, 
"  which  cannot  be  thought  of  nor  declared  at  prefent,  it  is 
"  accorded,  that  if  any  othcr  cafe  fuppofed  to  be  treafon, 
«  which  is  not  above  fpecified,  doth  happen  before  any 
"  judgc  ;  the  judge  ftiall  tarry  without  going  to  judgment  of 
"  the  treafon,  till  the  caufe  be  ftiewed  and  declared  bcfore 
*«  the  king  and  his  parliament,  whether  it  ought  to  be  judg- 
<«  ed  treafon,  or  other  felony."     Sir  Matthew  Hale  *  is  vcry  | 
high  in  hjs  encomiums  on^e  great  wifdom  and  carc  of  the 
parJiament,  in  thus  keeping  judges  within  the  proper  bounds 
and  limits  of  this  aft,  by  not  fufFering  them  to  ruri  out  (up- 
on  their  own  opinions)  into  conftruftive  treafons,  though  in 
cafes  that  feem  to  them  to  have  a  like  parity  of  reafon  j  but 
refer\'ing  them  to  the  decifion  of  parliament.    This  is  a  great 
fecurity  to  the  public,  the  judges,  and  even  this  facrcjd  aft 
itfelf ;  and  ieavcs  a  weighty  memetito  to  judges  tobe  carcful 
and  not  overhafty  in  letting  in  treafons  by  conftruftion  or 
interpretation,  efpecially  in  new  cafes  that  have  not  beei^ 
refolved  and  fettled.     2.  He  obferves,  that  as  the  authorita- 
tive  dccifion  of  thefe  cafus  omift  is  referved  to  the  king  and 
pariiament,  the  moft  regular  way  to  do  it  is  by  a  new  dccla'* 
rative  a£l :  and  therefore  the  opinion  of  any  one  or  of  both  } 
houfes,  though  of  very  refpeftable  weight,  is  not  that  folemn 
declaration  referred  to  by  tliis  aft,  as  t^hc  only  criterion  for 
judging  of  future  treafons. 

In  confequence  of  this  power,  not  indeed  originally  grant- 
ed  by  the  ftatute  pf  Edward  III,  buf  conftitutiortally  inh^* 
rent  in  every  fubfequen^  parliament,  (which  cannot  b^ 
abridged  of  any  rights  by  the  aft  of  a  precedent  onc)  thc 
l^giflature  was  extremely  liberal  in  declaring  new  trc^fQnf 
in  the  unfortunate  reign  of  king  Richard  the  fecond :  as, 
particularly,  the  killing  of  an  embaflador  was  made  foj, 
which  feems  to  be  founded  upon  better  rcafon  than  the  mul-. 

t  Hal.  p.  C/  259. 
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titude  of  othcr  points,  that  were  thcn  ftratned  up  to  this 
high  offencc :  the  maft  arbitrary  and  abfurd  of  all  which 
was  by  the  ftatute  21  Ric.  II.  c.  3.  which  made  tbe  bare 
purpofe  and  intent  of  killihg  or  depofing  thc  king,  withoiat 
I  any  overt  a£k  to  demonftrate  it,  high  treafon.  And  yet  fo 
little  effetk  have  over-violent  laws  to  prevcnt  any  crimc,  that; 
within  two  years  afterwards  this  very  prince  was  both  de- 
pofed  and  murdered.  And  in  the  firft  year  of  his  fuccefibr's 
reign,  an  a£i  was  paffed  ",  "  reciting,  **  that  no  man  knew 
«  how  he  ought  to^behave  himfelf,  to  do,  fpeak,  or  fay,  for 
<*  doubt  of  fuch  pains  of  treafon :  and  therefore  it  was  ac- 
•*  corded,  that  in  no  time  to  cortie  any  treafon  be  judgcd, 
•*  otherwife  than  w^as  ordained  by  the  ftatute  of  king  Edward 
**  th-y^  third."  This  at  oJice  fwept  away  the  whole  load  of 
cxtrav^ant  treafons  introduced  in  the  time  of  Richard  th« 
•  fecend. 

j  BuT  afterwards^  betvccen  the  reign  of  Henry  the  fourth 
and  qucen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry^the  eighth,  the  fpirit  of  inventing  new  and  ftrangq 
treafons  was  revived  j  among  which  we  may  reckon  the 
offences  of  clipping  money ;  breaking  prifon  or  refcue,  when 
the  prifoner  is  committed  for  treafon ;  burning  houfes  tp  ex- 
tort  money  j  ftcaling  cattle  by  Welchmen  j  counterfeiting 
f oreign  coin ;  wilf ul  poifoning  j  execrations  againft  the  king  j 
calling  him  opprobrious  names  by  pubUc  writing  y  counter*. 

-  feiting  the  fign  manual  or  fignet;  refufmg  to  abjure  the 
pope  j  deilowering,  or  marrying  without  the  royal  licence, 
any  of  the  king's  children,  fifters,  aunts,  nephews,  or  nieccfi  j 
bare  folicltation  of  the  chaftity  of  the  queen  or  princefs,  or 
advances  made  by  themfelves  •,  marrying  with  the  king,  by 
a  won^n  riot  a  virgin,  without  previoufly  difcovering  to  him 
fuch  her  unchafte  life ;  judging  or  beiieving  (manifefted  by 
any  overt  aft)  the  king  to  have  been  lawfuUy  married  to  Anne 
of  Cleve ;  derogating  from  the  king's  royal  ftile  and  title  \ 
impugning  his  fupremacy;  and  affembling  riotoufly  to  the 
l^umbcr  of  twelve,  and  not  difperfing  upon  proclamation : 
Siil  whicb  ncw-fangled  treaibns  were  totally  abrogated  by  thq 

»  5tat.  1  Hen,  IV,  c,  lOt 
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ft^uite  I  ]^r.  e.  I.  wbicLonce  more  reducedall  trearons  to 
the  ftandard  of  the  ftatute  25  £dw.  III.    Since  which  time,  | 
tbough  tfae  legiflature  has  been  more  cautious  in  creating  new 
offences  of  this  kind,  yet  the  number  is  very  confiderably  in- 
creafed,  as  we  fliall  find  upon  a  fliort  review. 

These  new  treafons,  created  fince  theftatute  i  Mar.  c.  i. 
and  not  comprehended  under  thc  defcription  of  ftatute  25 
Edw.  III,  1  fliall  comprize  under  three  heads.  i.  Such  as 
relate  to  papifts.  2.  Such  as  relate  to  falfifying  the  coin  or 
other  royal  fignatures.  3.  Such  as  are  created  for  the  fccu- 
rity  of  the  proteftant  fucceflSon  in  the  houfe  of  Hanover. 

I.  The  firft  fpecics,  relating  to  papi/Isy  was  confidered  in 
a  preceding  chapter,  amon^  tbe  penalties  incurred  by  that 
branch  of  non-conformifts  to  the  national  church ;  wherein 
we  have  only  to  remember,  that  by  ftatute  5  EHz.  c.  i.  to 
defend  the  pope's  jurifdi£kion  m  this  reaim  is,  for  tlie  firft 
time,  a  heavy  mifdemefnor  \  and,  if  tbe  offence  be  repeated^ 
it  is  high  treafon.      Alfo   by  ftatute  27  Eliz.  c.  2.  if  any 
popifti  prieft,  born  in  the  dominions  of  the  crown  of  Eng- 
land,  fliall-come  over  hither  from  beyond  the  feas,  unlefs  dri-~ 
ven  by  ftrefs  of  weather  '"^,  and  departing  in  a  reafonable 
time  ^  \  or  fliall  tarry  here  three  days  without  conforming  to 
the  church,  and  taking  t}\e  oaths ;  he  is  guilty  of  high  trea^ 
fon.     And  by  ftatute  3  Jac.  L  c.  4.  if  any  natural-born  fub- 
je£t  be  withdrawn  from  his  allegiance,  and  reconciled  to  the 
pope  or  fee  of  Rome,  or  any  other  prince  or  ftate,  both  he  and 
all  fuch  as  procure  fuch  reconciliation  fliall  incur  the  guilt  of 
high  treafon.    Thefe  were  mentioned  under  the  divifion  be- 
fpre  referred  to,  as  fpiritual  offences,  and  I  now  repeat  them 
as  tempor^  ones  alfo;  the  reafon  of  diftinguifliing  thefe 
overt-afts  of  popery  from  all  others,  by  fetting  tlie  mark  of 
high  treafon  upon  them,  being  certainly  on  a  civil,  and  not 
on  a  religious,  account.      For  every  popifli  prieft  of  courfe 
renounces  his  allegiance  to  his  temporal  fovereign  upon  taking 
orders  ;  that  being  inconfiftent  with  his  new  engagements  of 
canonical  obedi^nce  to  the  pope  :  and  the  fame  may  be  faid 
of  an  obftinate  defence  of  his  authority  here,  or  a  formal  re- 

,  w  Sir  T.  Raym.  377^  *  Latch.  u  , 
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conciliation  to  thc  fcc  of  Romc,  which  thc  ftatutc  conftrucs 
to  bc  a  withdrawing  from  onc  natural  allcgiancc ;  and 
therefore,  bcfides  bcing  rcconcilcd  **  to  the  popc,"  it  alfo 
adds  "  or  any  othcr  princc  or  ftatc.'* 

2.  WiTH  rcgard  to  treafons  rclativc  to  thc  mn  or  other' 
royaljignaturesj  we  may  rccoUcft  that  thc  only  two  oficnces 
refpeciing  the  coinage;  which  arc  made  treafon  by  thc  ftatute 
-j:5  Edw.  III,  are  the  aftual  counterfeiting  thc  gold  and  filvcr 
coin  of  this  kingdom  ;  or  thc  importing  fuch  counterfcit  mo- 
ney  with  intent  to  utter  it,  knowing  it  to  be  falfc.  But  thefc 
not  being  found  fufficient  to  reftrain  thc  cvil  prafticcs  of 
coiners  and  falfe  moneyers,  other  ftatutcs  havc  becn  fincc 
made  for  that  purpofe.  The  crimc  itfclf  is  madc  a  fpccics  of 
high  treafon  j  as  being  a  breach  of  ailcgiance,  by  infringing 
the  king's  prerogativc,  and  aifuming  onc  of  thc  attributes  of 
the  fovereign,  to  whom  alone  it  belongs  to  fct  thc  value  and 
denomination  of  coin  made  at  home,  or  to  fix  thc  currcncy 
of  foreign  money :  and  befides,  as  all  money  which  bears 
the  ftamp  of  tHc  kingdom  is  fent  into  the  world  up©n  the 
public  faith,  as  containing  mctal  of  a  particular  wcight  and 
ftandard,  whoever  falfifies  this  is  an  ofFendcr  againft  the 
ftate,  by  contributing  to  render  that  public  faith  fufpeftcd. 
And  upon  the  fame  rcafons,  by  a  law  of  the  emperor  Con- 
ftantine  ^,  falfe  coiners  wcre  declared  guilty  of  high  treafon, 
and  were  condemned  to  be  burnt  alive  :  as,  by  thc  laws  of 
Athens  %  all  counterfeitcrs,  debafers,  and  diminifhers  of  thc 
current  coin  were  fubjefted  to  capital  puniflimcnt.  How- 
cver,  it  muft  be  owncd,  that  this  method  of  reafoning  is  a 
little  overftrained  :  couritcrfeiting  or  debafing  thc  coin  being 
ufually  praftifcd,  rather  for  the  fake  df  private  and  unlawful 
lucre,  than  out  of  any  difaffcftion  to  the  fovereign.  And 
therefore  both  this  and  it's  kindred  fpecies  of  treafon,  that  of 
counterfeiting  the  feals  of  the  crown  or  other  royal  fignaturcs, 
fecm  better  denominated  by  the  later  clvilians  a  branch  of  the 
crhnmfalfi  or  forgery  (in  which  they  are  foUowed  by  Glani: 
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wVL  *,  Bra£ion  \  and  Fleta  ^)  than  by  Conftantrne  and  out 
Edward  the  third,  a  fpecies  of  thc  crimen  laefae  rnajejlatis  or  ^' 
high  treafon.  For  this  confounds  the  diftinftion  and  pro-r 
portion  of  ofFences ;  and,  by  affixing  the.fiame  ideas  of  guilt 
upon  the  man  who  coins  a  leaden  groat  and  him  who  aflaffi- 
nates  his  fovcreign,  takes  oflF  from  tha|:  horror  which  ought 
to  attend  the  very  mention  of  the  crimc  of  high  treafon,  and 
piakcs  it  mor^  familiar  to  the  fubjeft.  Beforc  the  ftatute  | 
25  Ejdw.  JII,  the  offence  of  counterfeiting  :he  coin  was  hcld 
to  be  only  a  fpecies  of  pctit  treafon  ^  :  but  fubfequent  afts  in 
^eir  new  ejtenfions  pf  the  offence  have  followed  the  examplc 
oi  that  ftatute,  and  havc  made  it  equally  high  treafon  with 
^n  endeavour  to  fubvert  the  governm<?nt,  thoiigh  not  quitc 
^qual  in  it's  punifhmcnt. 

In  confequence  of  the  principle  thus  adopted,  the  ftatutc 
I  Mar.  c.  I .  having  at  one  ftroke  repealed  all  iijtcrmediatc 
treafon  created  fince  the  25  Edw.  III,  it  was  thought  cxpe- 
dient  by  ftatute  \  Mar.  ft.  2.  c.  6.  to  revive  two  fpccies  therc- 
of ;  vi%.  I .  That  if  any  perfon  falfely  forgc  or  countcrfeit  any 
fuch  kind  of  coin  of  gold  or  filver,  as  is  not  the  proper  coia 
of  this  realm,  but  fliall  be  current  within  this  realm  by  con- 
fent  of  the  crown ;  or,  2.  fliall  falfely  forge  or  counterfeit 
thc  fign  manual,  privy  fignet,  or  privy  feal  5  fuch  offences 
^all  be  deemed  high  treafon.  And  by  ftatute  i  &  2  P.  &  M. 
c.  II.  if  any  perfons  do  bring  into  this  realm  fuch  falfe  or 
counterfeit  foreign  money,  being  current  hcre,  knowing  the 
fame  to  be  falfe,  with  intent  tb  utter  the  fame  in  payment, 
they  fliall  be  deemed  offenders  in.  high  treafon.  The  moncy 
rcfcrred  to  in  thefe  ftatutes  muft  be  fuch  as  is  abfolutely  cur- 
rcnt  hcre,  in  all  payments,  by  the  king's  proclamation ;  of 
which  there  is  none  at  prefent,  Portugal  money  bcing  only 
taken  by  confent,  as  approaching  the  neareft  to  our  ftandard, 
and  falling  in  well  enough  with  our  divifions  of  money  into 
pounds  and  fliillings :  therefore  to  counterfeit  it  is  not  high 
treafon,  but  another  inferior  offence.  Clipping  or  defacing 
thc  genuine  coin  was  not  hithcrto  included  in  thefe  ftatutes : 
though  an  offence  equally  pernicious  to  trade,  and  an  equal 
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iwfixlt  i!poTi  the  prerogativc,  as  wcH  as  perfonal  aflront  t» 
flic  fovcTcign ;  whofc  very  imagc  ought  to  bc  had  ifi  rcvc^ 
tencc  by  all  loyal  fubjefts.  And  thercforc,  araong  thc  Ho- 
mans  %  defacing  or  even  melting  down  dic  empcror's  ftatucs 
was  madc  treafon  by  thfc  Julian  law ;  togcther  with  othisr 
offimces  of  thc  like  fort,  according  to  that  vaguc  conclufion, 
**  aliudve  quid  Jimtkji  adtniferint^*  An<^  now,  in  England^ 
fey  ftatute  5  Eliz.  c.  11.  clipping,  wafhing,  rounding,  or 
filing,  for  wickcd  gain^s  fake,  any  of  the  money  of  this 
realm,  or  other  money  fuffered  to  be  currcnt  here,  ihall  bc 
isdjudged  high  treafon;  andbyftatute  i8£Iiz*c.  i.  (becaufc 
**  thc  fame  law,  being  penal,  ought  to  be  taken  and  cxpound* 
«*  ed  ftriftly  according  to  the  words  thereof,  and  the  Iifce  of- 
"  fences,-not  by  any  equity  to  receivc  the  likepunifhmentor 
V  pains")  the  fame  fpeeies  of  offencc  is  therefore  defcribed 
in  ©thef  more  gencral  words  y  viz.  impairing,  diminifhing, 
faliifying,  fcaling,  and  lightening;  and  made  liable  to  the 
izxnp  pcnalties.  By  ftatute  8  &  9  W.  III.  c.  16.  made  pcr- 
petual  by  7  Ann.  c.  25.  whoever,  without  proper  authority, 
ihall  knowingly  make  or  mend,  or  aflift  in  fo  doing,  or  fiiaU 
buy,  fell,  conceal,  hide,  or  knowingly  have  in  his  poffeilion, 
any  impkments  of  coinage  fpecified  in  the  aS,  or  other  took 
or  inftruments  proper  only  for  the  coinage  of  money ;  or  fliall 
convey  the  fame  out  of  the  king's  mint  j  he,  together  with 
his  counfcUors,  procurers,  aidcrs,  and  abettors,  fliall  be  guilty 

^  of  higH  treafon :  which  is  by  much  the  fevereft  branch  of 
the  coinage  law.  The  ftatute  goes  on  farther,  and  cnadts, 
tbat  to  mark  any  coi»  on  the  edges  with  lettera,  or  otherwife, 
in  imitation  of  thofc  ufed  in  the  mint  \  or  to  colour,  gild,  or 
cafe  over  any  coin  refembling  the  current  coin,  or  even  round 
Uanks  of  bafc  metal ;  fliall  be  conftrued  high  treafon^  But 
all  profecutions  on  this  aft  are  to  be  commenced  within  thre^ 
jnonths  after  the  commiflion  of  the  offence  :  except  thofe  for 
making  or.mending  any  coining  tool  or  inftrument,  or  for 
marking  money  round  the  edges ;  which  are  direfted  to  bc 
conunenced  within^iv  months  after  the  offence  committed  ^ 

I  And,  laftly,  by  ftatute  15  &  16  Geo.  II.  c»  28.  if  any  per- 

fon  colours  or  alters  any  fliilling  or  fixpence,  either  lawful  or 

» 

f  FJ^  48,  4.  6,  f  Stat.  7  Aniu  c.  25. 

counterfeitj 
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counterfutj  to  make  them  refpefkivdy  lefemUe  t  guioea  or 
kalf  gmnea  i  or  any  halfpenny  or  fardiiag  to  make  them  ie« 
{pe&wdyi  reiemUe^a  ihillmg  or  fixpence  ^  this  is  alfo  high 
trea^n :  but  the  oSeo^ler  (hall  be  pardoned,  in  cafe  (being 
Out  of  prifo»)  he  difcovers  aad  convi^ls  two  other  ofiendexs 
of  the  fame  kind. 

3.  The  other  ncw  fpecies  of  high  treafon  is  fuch  as  Is 
created  for  the  fccurity  of  the  protefiant  fuccejjion  over  and 
above  fuch  treafons  againfk  the  king  and  govemment  as  .werc 
comprized  under  the  ftatute  25  Edw.  III.     For  this  purpofe, 
after  the  aft  of  fettlement  was  made,  for  transferring  the 
crown  to'the  ilhiftrious  houfe  of  Hanover,  itwas  enaded  by 
ftatute  13  &  14  W.  in.  c.  3.   that  the  pretended'prince  of 
Waks,  who  was  then  thirt&en  years  of  age,  and  had  aiTumed 
&e  title  of  king  James  III,  fhould  be  attainted  of  high  trea- 
{sm ;  and  it  was  made  high  treafon  for  any  of  the  king's  fuh* 
je£ts  by  letters,  meffiiges,  or  otherwife,  to  hold  conrefpond* 
ence  with  him,  or  any  perfon  employed  by  him,  or  to  remit 
any  money  for  his  ufe,  knowing  the  fame  to  be  for  his  fervice» 
And  by  ftatute  17  Geo.  IL  c.  3^.  it  is  ena€ted,  that  if  any  of 
the  fons  of  the  pretender  ihall  landor  attemptto  land  inthi» 
kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or  any 
of  the  dominions  belonging  to  the  fame,  he  ihall  be  judged 
attainted  of  high  treafon,  and  fufFer  the  pains  thereof.     And 
to  correfpond  with  them,  or  to  remit  money  for  their  ufe,  is 
made  high  treafon  in  the  fame  n>anner  as  it  was  to  correfpond 
with  the  father.     By  the  ftatute  i  Ann.  ft.  2.  c.  17,  if  any 
perfon  flia^  endeavour  to  deprive  or  hinder  any  perfon,  being 
the  next  in  fucceflion  to  thc;  crown  according  to  the  limita- 
tions  of  the  a£t  of  fettlement,  from  fucceeding  to  the  crown^ 
and  fliali  maliciouily  and  dire£Hy  attempt  the  fame  by  any  , 
overt  ad,  fuch  offence  fliall  be  high  treafon.     And  by  fta- 
tute  6  Ann.  c.  7.  if  any  perfon  fliall  malicioufly,  advifedly, 
and  direaiy,   by  writing  or  printing,  maintain  and  affirm, 
that  any  other  perfon  hath  any  right  or  title  to  the  crown  of 
this  realm,  otherwife  than  according  to  the  aft  of  fettlement ; 
or  that  the  kines  of  this  realm  with  the  authority  of  parlia- 
ment  are  not  able  to  make  laws  and  ftatutes,  to  bind  the 
l^rpwn  and  the  defccnt  thercof  •,  fucb  perfon  Ihalk  be  guilty 

©f 
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of  higii  trcafon.  This  oflfence  (or  indeed  maihtaining  thl^' 
doArine  in  any  wife,  that  the  king  and  parliament  c^nnot- 
limit  the  crown)  was  once  before  made  high  treafon,  by  fta- 
tyte  13'Eliz.  c.  I.  during  the  life  of  that  princefs.  And  aftcr 
kcr  deceafe  it  continued  a  high  mifdemefndr,  puHifhable  with 
forfeiture  of  goods  and  chattels,  even  in  the  moft;  flourifliing 
aera  of  indefcafible  hereditary  right  and  jure  divino  fucceflion. 
Buj:  if  was  again  raifed  into  high  treafop,  by  the  ftatute  of^ 
Anne  before-mentioned,  at  the  time  of  a  projefted  invafion 
in  favour  of  the  then  pretender ;  aniupon  this  ftatute  onq, 
Matthews,  a  printer,  wascopvifted  and  executed  in  1719,^0^ 
printing  a  treafpnablc  pamphlet  entitled  voxpofuli  vox  DeiJ* 

Thus  much  for  the  crime  of  trejifon,  or  laefae  maje/fatis^ 
in  all  it's  branches  5  which  confifts,  we  jnay  obferve,  origi^ 
nally,  in  grofsly  counteratling  that  allegiance,  which  is  due 
from  the  fwbjeQ:  by  either  birth  or  refidence :  though,  in  fome 
inftances,  the  zeal  of  our  legiflators  to  ftop  the  progrefs  of 
fome  highly  pernicious  praftices  has  occafioned  thcm  a  littlc. 
to  depart  from  this  it's  primitive  idea.  But  of  this  enough 
has  been  hinted  already  :  it  is  now  time  to  pafs  on  from  dcr 
fining  the  crime  to  dcfcribing  it's  puniftiment. 

The  punifhnxent  of  high  treafon  in  general  is  very  folemn 
and  terrible.     r»  That  the  offendcr  be  drawn  to  the  gallows, 
and  not  bc  carried  or  walk ;  though  ufually  (by  connivance  \' 
at  length  ripcned  by  humanity  into  law)  a  fledge  or  hurdle- 
is  allowed,  to  preferve  the  oflFcndcr  from  the  extreme  tormcnt 
of  being  dragged  on  the  ground  or  pavcment  j.     2.  That  he* 
be  hanged  by  the  ncck,  and  then  cut  down  alive.     3.  That 
his  cntrails  be  taken  out,  and  burned,  while  he  is  yet  alive. ' 
4.  That  his  hcad  be  cut  ofi^.      5.  That  his  body  be  divided 
into  four  parts.     6.  That  his  head  and  quartcrs  be  at  the- 
king's  difpofal  K 

\       The  king  may,    and  oftcn  dpth,  difcharge  all  the  pu- 
niflimcnt,  cxcept  beheading,  efpecially  where  any  of  noble 

IC  State  Tr.  IX.  680.  divers  examples  in  fcripture;     for  Joab 

1*  33  Aff.  pl.  7.  was  drawn,   Bithan  was  hanged,  Judas 

j   I  Hal.  P.  C.  38*.  was  embowellel,   and    fo  of  the  reft. 

I      i  This  punifliment  for  frcafon,    fir     (3    Init.  211.) 

E<iwai*4  CoktteUs  us,  is  warranted  by  •    -'. 

blood 
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blood  are  attainted.  For,  beheading  being  part  o(  the  judg- 
ment,  that  may  be  executed,  though  all  the  rcft  be  omitted 
by  the  king's  command  K  But  where  beheading  is  no  part 
of  the  judgment,  as  in  murder  or  other  felonies^  it  hath  been 
faid  that  the  king  cannot  change  the  judgment^  although  at 
the  requeft  of  the  party,  from  one  fpecies  of  death  to  ano- 
ther  ^     But  ctf  this  we  fhall  fay  more  hereafter  "*. 

In  the  cafe  of  coining,  which  is  a  treafon  of  a  difFcrent 
complexion  from  the  reft,  the  punifliment  is  milder  for  male 
ofFenders  j  being  only  to  be  drawii,  iand  hanged  by  the'ncck 
till  dead ".  Biut  in  treafons  of  every  kind  thc  punifhment  of 
women  is  the  fame,  and  diiFerent  from  that  of  men.  For,  as 
the  decency  due  to  the  fex  forbids  the  expofing  and  publicly 
mangling  their  bodies,  their  fentence  (which  is  to'  the  fuU 
as  terrible  to  fenfation  as  the  other)  is  to  bc  drawn  to  the 
galiows,  and  there  to  be  burned  alive  ^{a). 

The  confequencesof  this;judgment,  (attainder,  forfeiture, 
and  corruption  of  blood)  muft  be  referred  to  the  latter  end  of 
this  book,  when  we  (hall  treat,  of  them  all  together,  as  well 
in  treafon  as  in  other  ofFences.    .      .  .     "     . 

.     k  I  Hal.  P.  C.  351,  ,     »  I  Hal-  P»  C.  351. 

1  3  Inft,  52.       .  «2  Hal.  P.  C.  399. 

,  «n  See  ch.  31. 

(a)  £But  now  by  ftatute  30  Geo.  tll.  c.  4.8.  it  is  enafted,  that  the 
judgment  to  be  givcn  and  awarded  againft  any  woman  coiivi^ed  of  the 
■crime  of  high  treafon,  or  of  the  crime  of  petit  treafon,  or  of  abettin|^ 
procuring,  or  counfelling  any  petit  treafon,  ihall  not  be  that  fuch  woman 
ihall  be  drawn  to  the  place  of  execufion  and  be  there  buroed  to  deatfa^ 
ibut  that  fuch  woman  (hall  be  dr^wn  to  thc  place  of  execution  and  bp 
there  hanged  until  ihe  be  dead.  And  by  the  fecond  claufe  of  the  faid 
ftatute  it  is  enaftcd,  that  if  any  woman  (hall  T)e  convifted  of  petit  treaibn^ 
or  of  abctting,  procuring,  or  counfeUing  any  petit  treafon,  then  fuch 
.woman  Ihall  bc  fubjeft  and  liable  to  fuch  further  pains  and  penalties  as 
are  particularly  fpecificd  and  declared  witK  refpeft  to  perlbns  convi^teJ  of 
wil&l  murdci*  by  ftatute  15  Geo.  II.  c.  37.  and  the  court  ftiall  pafs  fen. 
tence  at  fuch  time,  and  fliall  give  fuch  orders  wilh  refpeft  to  the  time  of 
cxecutioh,  and  all  fuch  other  matters  and  ' things  as  are  direfted  tg  be 
given  by  thc  faid  aft  with  refpeft  to  perfqns  conviftcd  of  wilful  mur- 
ilcr.] 
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CHAPTER      THE     SEV£NTH. 

« 

% 

OF    FELONIES    iNjuRious    to    th£ 
KING'8   PREROGATIVE. 


ASj  according  to  the  method  I  havc  adopted,  we  are  next 
to  confider  fuch  felonies  as  are  more  immediately  inju- 
rious  to  t}ie  king's  prexogative,  it  will  not  be  amifs  here,  at' 
«ur  firft  entrance  upon  this  crime,  to  inquire  briefly  into  the 
fiftture  and  meaning  oifdonji  before  we  proceed  upon  any 
of  the  particular  branches,  into  which  it  is  divided« 

I  Felony,  in  the  gcneral  acceptation  of  oclr  Engliih  law, 
comprizes  cvery  fpecies  of  crime,  which  occafioned  at  com* 
mon  law  the  forfeiture  of  lands  or  goods.  This  moft  fre- 
4^ently  h^pens  in  thofe  crimes,  for  which  a  capital  punlfli* 
aiem  either  is  or  was  liable  to  be  infli£):ed :  for  thofe  felonies 
which  are  called  clergyable,  or  to  which  the  benefit  of  clergy 
^tends,  were  antiently  puaiflied  with  death,  in  all  lay,  or 
unlearned,  offenders ;  though  how  by  the  ftatute-Iaw  that 
inmifliment  is  for  the  firft  offence  univerf^IIy  remitted.  Trea- 
fon  itfelf,  fays  fir  Edward  Coke ',  was  antiently  comprized 
lAader  the  name  of  felony :  and  in  confirmation  of  this  we  may 
obferve,  that  the  ftatute  of  lapeafons,  25  £dw.  IIL  c.  2.  fpeak^ 
lAg  of  fomie  dttbioua  crimes,  dire£);$  a  reference  to  parliament  \ 

«  3  Inft'.  15» 

that 
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tiiat  k  fnay  be  there  adj«dged,  "  whcAer  thcy  l)e  treafen,  or 
**  >rt^  felanf  .**  AU  treafons  therefoTe,  ftriftly  fpc Aing,  are 
felohftes ;  though  all  felonies  are  not  tFcafon.  AnA  to  ^dum 
ajfo  we  may  add,  that  not  only  ail:  offencesf,  now  capital,  are 
in  fome  degree  or  other  felony  ^  but  that  this  is  likewife  the  qafc 
with  fome  other  ofFences,  which  are  not  punifhcd  with  death  $ 
as  fuicidc,  where  the  party  is  alrcady  dcad ;  homicide  by 
chancc-mcdley,  or  in  felf-defcnce  \  and  petit  larceny,  or  pil- 
feringi  all  which  are  (ftridlly  fpeaking)  felonics,  as  they 
fubjcft  the  committcrs  of  thcm  to  forfeitures.  So  tiiatupon 
the  whole  the  only  adequatc  definition  of  felony  feems  to  bc 
that  which  is  before  laid  down  5  viz,  an  oiFcncc  which  occa-  I 
iions  a  total  forfeiture  of  either  knds,  or  goods,  or  both,  at 
the  commoh  law ;  and  to  which  capital  or  other  punifhmcnt 
may  be  fuperaddcd,  according  to  the  dcgrce  of  guik. 

To  explain  this  matter  a  little  farthcr :    the  word  feUnj^ 

or  felonia,  is  of  undoubted  fcodal  original,  being  frequentl? 

to  bc  met  with  ih'thebooks  of  feuds,  ^c,  but  the  derivatioft 

of  it  has  much  puzxled  the  juridical  lexicographers,  Prateus, 

Calvinus,  and  the  reft :  fpme»  dcriving  it  from  the  Greek, 

frjAof,  an  impoftor  ot  dcceivcrs  others  from  the  Latin, /J?//?, 

fefeiliy  to  countcnancc  which  thcy  would  have  it  called  fal^ 

lonia.     Srr  Edward  Coke,  as  his  manncr  is,  has  givcn  us  % 

ftiJl  ftranger  etymok>gy  ** ;    that  it  is  crimen  animo  felleo  per-^ 

fetrstumf   with  a  bitter  or  gailiih  inclination.     But  ^ll  of 

thcm  agrec  rn  fhe  defcription,  that  it  is  fuch  a  crime  as  occa- 

'fioTK  a  forfcittire  of  all  the  offender's  hnds,  or  goods.    And 

thb  gircs  great  prohabflity  to  fir  Henry  Spelman*s  TetJtonic 

«er  Getman  dcriration  of  it' :  in  which  language  indeed,  as 

^*fec  wwd  is  clcarly  bf  feodal  origindl,  wc  ought  rather  to  lodk 

fer  it's  ligi»&cation,  than  among  the  Grceks  and  Romans, 

Fe^m  then,  according  to  him,  is  derired  from  two  northem 

words;  fee,  which  fignifics  (we  well  know)  the  fief,  feud, 

or  beneficiaipy  eft;ate :  as^i  \%Vky  which  fignifies  price  or  Taluc. 

Feiony  is  thereforfe  the  fame  as  pretium  feudi^  the  confidera- 

tioa 
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tion  for  which  a  mari  gives  up  his  ficf ;  as  wc  fay  in  common 
fpecch)  fuch  an  z£k  is  as  much  as  your  life^  or  eftate,  is  worth^ 
In  this  fenfe  it  will  clearly  fignify  the  feodal  forfeiture,  or  aA 
by  which  an  eftate  is  forfeited,  or  efcheats  to  the  lord. 

To  confirm  this  we  may  ODferve,  that  it  is  in  this  fenfe^ 
of  forfeiture  to  the  lord,  that  the  feodal  writers  conftantly 
ufe  it.  For  all  thofe  afts,  whether  of  a  crimirial  nature  or 
not,  which  at  this  day  are  generally  forfeiturcs  pf  copyhold 
fcftates  ^,  are  ftiled  felonia  in  the  ffeodal  law  :  ^^  fcUicet^  pet 
"  quas  feudum  amittitur  *."  As,  **  fi  domino  defervire  nolue-' 
**  rit^ ;  Jl per  annum  et  diem  ceffaverit  in petenda  inveflitura  ^  s 
*^  fi  dominum  ejuravity  i.  e.  negavitfe  a  dominofeudum  hahere  **  ^ 
^*  Ji  a  domino,  in  Jus  eum  vocantej  ter  citatus  non  comparuerit  *  s 
all  thefe,  with  many  others,  are  ftill  caufes  of  forfeiture  in 
our  copyhold  eftates,  and  were  denominated  felonies  by  the 
feodal  conftitutions-  So  likewife  injuries  of  a  more  fubftan- 
tial  or  criminal  nature  were  denominated  felonies,  that  is,  for- 
feitures :  as  aflaulting  or  beating  the  lord  '^  \  vitiating  his 
wife  or  daughter,  ^^f  dominum  cucurbitaverit^  i,  e.  cum  uxore 
**  ejus  concubuerit^  ;^^  all  thefe  are  efteemed  felonies,  and  thc 
latter  is  exprefsly  fo  denominated,  ^^  Jlfecerit  feloniam^  do-» 
*<  minumforte  cucurbitando  *"."  And  as  thefe  contempts,  or 
fmaller  offences,  were  felonies  or  afts  of  forfeiturc,  of  courfe 
greater  crimes,  as  murdcr  and  robbery,  fell  under  thc  fame 
denoraination.  On  the  other  hand,  thc  lord  might  be  guilty 
of  felony,  or  forfeit  his  feignory  to  thc  valal,  by  the  fam,c 
afts  as  the  vafal  would  have  forfeited  his  feud  to  the  lord. 
*<  Si  dominus  commifitfeloniam^perquam  vafallus  amitteret feudum 
^^  Ji  eam  commiferit  in  dominum^  feudi  proprietatm  etiam  dofninus 
«^  perdere  dehet "."  One  inftance  given  of  this  fort  of  felony 
in  the  lord  is  beating  the  fervant  of  hls  vafal,  fo  as  that  he 
lofcs  his  fervice  \  which  feems  merely  in  thc  nature  of  a  civil 

«t  Scc  Vol.  II.  pag.  284.  i  Feud.  /.  2.  r.  2»» 

'     «  Feud,  l.  z,  t»  16.  in  cak.  ^  Feud,  /•  2.  U  24.  §.  2. 

f  Feud»  /.  I.  f.  21.  '  Feud*  L  i.  r.  5. 

g  Feud.  /•  2.  /.  24«     "  '^  Feud,J.%.  t,  38.  Britton,  /.  i*  r.22« 

k  Fcud.  /.  2.  t,  34.  /•  2.  t.  26.  ^.  %,  B  Feud,  /.  %•  t,  26  ^  47« 

injury. 


Ch.  7*  W  X  o  N  6  s*  97 

.  ^juty,  io  fe?ia  it  refpeia^  the  vafaL     And  all  thefe  felonics 
iRretetoJbe  detenniaed  ^^  perlaudameMumJlvejudiciumparium 
<*  Jimutif  iu  th^  lord's.court  j  a^  with  us  forfeitures  of  copy- 
,  l)Qld  l^ods  are  prefentahle  by  the  homage  in  the  court*barpn. 

FaoNYp  and  Ae  aft  of  forfeiturc  to  thc  lord,  being 
thus  fyndnymous  terms  in  the  feodal  law,  we  may  eafily 
trace  the  reafon.why,  upon  the  intfoduftion  of  that  law 
into  England,  thofe  crim^s  which  induced  fuch  forfeiture  or 
efcheat  of  lands  (and,  by  a  fmall  defiexionfrom  the  origl- 
nal  fenfe,  fuch  as  induccd  the  forfeiture  of  goods  alfo)  were 
denominated  fclonies.  Thus  it  was  faid,  that  fuicide,  rob- 
bery,  and  rape,  were  felonies ;  that  is,  the  confequcnce  of 
fuch  crimcs  was  forfciture  ;  tiil  by  long  ufe  we  bcgan  to  fig- 
nify  by  the  term  of  fclony  the  a&ual  crime  committed,  and 
ttot  the  penal  confequcnce.  And  upon  this  fyftem  only  can 
we  account  for  the  caufe,  why  treafon  in  antient  timcs  was 
held  to  be  a  fpeqies  of  feloay  \  viz.  becaufe  it  induced  a 
forfeiture« 

Hence  it  foliows,  that  capital  punifiimcht  does  by  no 
xncans  enter  into  the  true  idea  and  definition  of  felony.  Fe- 
Ipny  may  be  without  infiid:ing  capital  punifhment,  as  in  the 
cafes  inilanced  of  felf-murder,  excufablc  homicide,  and  pctit 
larccny :  and  it  is  poflible  that  capital  punifhments  may  be 
inflifted,  and  yet  the  offence  bc  no  felony ;  as  in  cafe  of 
herefy  by  .thc  common  law,  which,  though  capital,  nevcr 
wprked  any  forfeiture  of  lands  or  goods  ®,  an  infeparable 
incident  to  felony.  And  of  the  fame  nature  was  the  punifh-» 
ij}ent  of  ftanding  mute,  without  pleading  to  an  indiftment ; 
which  at  thc  common  law  was  capital,  but  without  any  for- 
feiture,  and  therefore  fuch  ftanding  mute  was  no  fclony. 
In  fliort  the  true  criterion  of  felony  is  forfciture ;  for,  as  fir 
Edward  Coke  juftly  obfervesP,  in  all  felonies  which  are 
puniftiable  with  dcath,  the  o^nd^r  lofes  all  his  lands  in  fee- 
fimple,  and  alfo  his  goods  and  chattels ;  in  fuch  as  are  not 
fo  puniftiable,  his  goods  and  chattels  onlf. 

•  i  Inft.  43*  p  I  laft,  39t« 
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The  idca  of  felohy  is  indeedl  (d  generally  conncfted  with 
that  of  capital  punifhment,  that  wc  find  it  hard  to  feparata 
them  5  and  to  this  ufage  theinterpretations  of  the  law  do  now 
Conform.  And  therefore  if  a  ftatute  makes  any  ncw  ofFenco 
fclony,  the  law/i  implies  that  it  ftiall,be  punifticd  with  death, 
viz.  by  hanging,  as  well  as  with  forfeitute :  unlefs  the  .o(* 
fcnder  prays  the  benefit  of  clergy  j  which  all  ftlons  are  er\- 
.  titled  once  to  have,  providcd  the  fame  is  not  cxprefsly  takea 
away  by  ftatute.  And,  in  compliance  herewith,  I  fliall  for  thc, 
futurc  cpnfider  it  alfo  in  the  fame  light,  as  a  generical  term, 
including  all  capital  crimes  below  treafon ;  having  premifed 
thus  much  conccrning  the  true  nature  and  original  meaning 
X){  felony,  in  order  to  account  for  the  reafon  of  thofe  inftances 
I  have  mentioned,  of  felonies  that  are  not  capital,  andcapital 
ofFcnccs  that  are  not  felonies :  which  feem  at  firft  viewrepug— 
uant  to  the  general  idea  which  we  now  entertain  of  felony^ 
as  a  crime  to  be  puniftied  by  death :  whereas  properly  it  is  a 
crimc  to  be  puniftied  by  forfeiturc,  and  to  which  death  mayi 
or  may  not  be,  though  it  generally  is,  fuperadded. 

I  PRpcEED  now  to  confider  fuch  felonies,  as  are  morj: 
immediately  injurious  to  the  king's  prerogative»    Thefe  are^ 

1.  OfFences  relating  to  the  coin,  not  amounting  to  treafon. 

2.  Ofi^ences  againft  the  king's  council.  3.  The  offence  of 
ferving  a  foreign  prince.  4,  The  ofFence  of  imbezzling  or 
dcftroying  the  king's  armour  or  ftores  of  war.  To  which 
may  be  added  a  fifth^  5.  Defcrtion  from  tbc  king's  armics  in 
time  of  war. 

j.  Offences  relatlng  to  the  coin,  under  which  may  bc 
rankcd  fome  inferior  mifdemefnors  not  amounting  to  felony, 
are  thus  declarcd  by  a  feries  of  ftatutes,  which  I  fhall  recitc 
in  the  order  of  time.  And,  firft,  by  ftatute  27  Edw,  I.  c,  3. 
nonc  fhall  bring  pollards  and  crockards,  whtch  were  foreigri 
.coinsof  bafe  metal,  into  the  realm,  on  pain  of  forfeiture  of 
life  and  goods.  By  ftatute  9  Edw.  III.  ft.  2.  no  fterling  mo- 
ney  fhall  bc  melted  down,  upon  pain  of  forfeiture  thereof. 

«  I  HawL.  P.  C.  107.    a  Hxwk.  P.  C.444.  ' 
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By  ftatute  17  Edw.  III.  none  fhall  be  fo  hardy  tobtingfalfc 

and  ill  money  into  thc  realm,  on  pain  of  forfeiture  of  life 

and  member  by  the  perfons  importing,  and  the  fearchers  per- 

mitting  fuch  importationk      By  ftatute  3  Hen.  V.  ft.  i.  to 

make,  coin,  buy,  or  bring  into  the  realm  any  gally-halfpence, 

fufkins,  or  dotkins,  in  order  to  utter  them,  is  felony ;  and 

jknowingly  to  receive  or  pay  either  them  or  blanh '  is  forfeiture 

cf  an  hundred  fliilUngs.      By  ftatute  14  Eliz.  c.  3.  fuchaft 

forge  any  foreign  coin,  although  itbe  not  made  current  herc 

by  proclamation,  £hall  (with  their  aiders  and  abettors)  b& 

guilty  of  mifprifion  of  treafon  :  a  crime  which  we  fliall  here** 

after  confider.  Byftatute  13  &  i^Car.  II.  c.  31.  the  ofFencc 

pf  melting  down  any  current  filver  money  fliall  be  puniflied 

with  forfeiture  of  the  fame,  and  alfo  the  double  value :  and 

the  oiFender,  if  a  freeman  of  any  town,  fliall  be  disfranchifed  ; 

if  not^  fliall  fuffer  fix   months  imprifonment.     By  ftatute 

6  &  7  W.  III.  c.  17.  if  any  perfon  buysor  fells,  orknowingly 

has  in  his  cuftody,  any  clippings  or  filings  of  the  coin,  he 

ihall  forfeit  thq  fame  and  500  /;  one  moiety  to  the  king,  and 

the  other  to  the  informer ;  and  be  btanded  in  the  cheek  with 

. the  letter  R.     By  ftatute  8  &  9  W.  III.  c.  26.  if  any  perfoii 

fhall  blanch,  or  whiten,  copper  for  fale ;   (which  makes'  it 

refemble  filver)  orbuy  or  fell  or  offer  to  fale  any  malleable 

compofition,  which  ihall  be  heavier  than  filver,  and  look, 

,touch,    and  wear  like  gold,  but  be  beneath  the  ftandard ;  or 

if  any  perfon  fliall  receive  or  pay  at  a  lefs  rate  than  it  imports 

to  be  of  (which  demonftrates  a  confcioufnefs  of  it*s  bafeneft, 

^and  a  fraudulent  defign)  ahy  counterfeit  or  diminifhed  milkd 

^money  of  this  kingdom,  not  being  cut  in  pieces  \  an  ope-»  • 

^ration  which  is  exprefsly  direfted  to  be  perfotmed  wheti  any 

fuch  money  fhall  be  produced  in  evidence,   and  which  any 

perfon,  to  whom  any  gold  or  filver  mohey  is  tendered,  is 

cmpowered  by  ftatutes  9  &  loW.  III.  c.  at.  13  Gco.  Ilt. 

t.  71.  and  14  Geo.  III.  c.  70.  to  perform  at  his  own  hazard, 

jind  the  officers  of  the  exchequer  and  receivers  general  of  tbe 

•taxes  are  particularly  required  to  perform  :  all  fuch  perfons 

fliall  be  guilty  of  felony  :  and  may  be  profecuted  for  the  fame 

at  any  time  within  three  montha  after  the  ofFence  committed. 

t  Sut.   2  Hen.  VJ.  c.  9. 
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But  thcfe  prccauHons  not  bcing  found  fufficicnt  to  prevent 
thc  uttcringof  falfc  or  diminiihcd  money,  which  vns  oniy  9 
mifdcmcfnor  at  common  law,  it  is  cna6;cd  by  ftatute  15  & 
t6QeoAL  c.  28.  that  if  any  pcrfon  fhali  otter  or  tcnder  in 
paymcnt  any  counterfcit  coin,  knowing  it  fo  to  bc,  he  fliall 
lor  thc  firft  ofl^nce  bc  imprifoncd  fix  months ;  a»id  find  furc- 
'ties  for^his  good  behavioor  for  fix  months  more :  forthe-fe-r 
ciond  oficnce,  flwll  be  imprifonedtwo-years,  and  find  furcticS' 
for  two  years  kmger :  and,  for  thc  third  oflEence,  fliall  be 
guilty  of  felony  without  benefit  of  clcrgy;  Alfo  if  a  perfort 
tnowingly  tcnders  in  payment  any  counterfeit  money,  and 
9t  the  fame  time  has  more  in  his  cuftody  v  or  fliall»  within: 
ten  days  aftcr,  knowingly  tender  bther  falfe  money ;  he  fliall 
be  deemed  a  common  utterer  of  countcrfeit  money,  and  fliall 
for  the  firft  ofFence  beimprifoned  one  year,  and  find  fureties 
for  his  good  behaviour  for  two  ycars  longer ;  and  for  the  fe- 
cond,  be  guilty  of  felony  without  benefit'of  clergy»  By 
the  fame  ftatute  it  is  alfo  ena£Ved,  that,  if  any  perfon  coun- 
terfeits  the  copper  coin>  he  fliall  ftifFcr  two  years  imprifon- 
mcnt,  and  find  fureties  for  two  years  morc.  By  ftatute  1 1 
Geo,  III»  c^  40«  perfons  counterfeiting  copper  halfpence  or 
farthings,  with  thcir  abettors ;  or  buying,  felling,  receiving^ 
or  putting  ofT  any  counterfeit  copper  money  (not  beipgcut 
in  pieces  or  melted  down)  at  a  lefs  value  than  it  imports  ta 
be  of ;  fliall  be  guilty  of  fingle  felony»  And.by  a  tempo- 
rary  ftatute  (14  Gco.  Ili.  c.42.)  if  any  quantity  of  money, 
cxcecding  the  fum  of  five  pounds>  being  or  purporting  to  be 
the  filver  coin  of  this  realm,  but  below  the  ftandard  of  thcr 
mint  in  weight  or  finenefs,  fliall  bc  imported  inta  Great  Bri- 
tain  or  Ircland,  thc  famc  fliall  be  forfcitcd  in  cqual  mcieties 
to  the  crown  and  pxofecutor.  Thus  much  for  offences  r^- 
lating  to  the*  coin,  as  well  nrifdemefnors  as  felonies,  which  * 
I  thought  it  moft  convenient  to  confidcr  in  one  and  the  famc 
view. 

2.  Felonies,  againft  the  king^s  councUu  are  thefe.  Firft,  by 
ftatute  3  Hen.  VII.  c.  14.  if  any  fworn  fervant  of  theking*s 
houftiold  confpir^s  or  confederatesto  kill  any  lord  ot  this. 

•  %tt  Vol.  I.  pag.  334. 
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fealfiftf  ar  other  perfoiia  fwora  of  the  king^s  councU,  he 
(h^iU  be  guU^y  of  felony*  Secondly,  by  ftatute  9  Ann«  c.  i6* 
io  a&ult|  ftrike,  wound,  or  attempt  to  kill,  any  {>rivy  coun-* 
£:llor  la  the  execution  of  bis  office^  is  nude  iebny  without 
i>eneii£  of  ciergy« 

3*  Felonies  in  ferving  foretgn  JlaieSi  which  fervice  is 
Henerally  iacQn&ftent  with  allcgiapce  to  one's  natural  prince, 
are  reftrained  and  puniihed  by  ftatute  3  Jac*  I.  <:•  4«  which 
inakes  it  felony  for  any  perfon  whatever  to  go  out  of  the  realm^ 
(Ovferve  any  foreign  princci  without  having  firft  taken  the 
cath  of  allegiance  before  fais  departure.  And  ii  is  felony  alfo 
for  any  gendeman)  or  perfon  pi  hi^her  degree,  or  whQhath 
bome  any  office  in  the  army,  to  go  out  of  the  reahn  to  fervt 
fuch  fbreign  prince  or  ftatc,  without  previoufly  enteringinto 
a  bond  with  two  fureties»^  not  to  be  reconciled  to  the  fee  of 
Kome,  or  enter  into  any  confptracy  againft  his  natural  fove- 
reign.  And  farther,  by  ftatute  9  Gco.  11.  c.  30.  enforccd  by 
ilatute  29  Geo.  II.  c-  17.  if  any  fubjeft.of  Great  Britain  fliali 
«enlift  himfelf^  or  if  any  perfon  ihall  procure  him  to  be  eulifted» 
in  any  foreign  fervicei  or  detain  or  embark  him  for  that  pur- 
pofe,  without  licence  under  the  king^s  fign  manual^  he  fliall 
be  guilty  of  felony  without,  benefit  of  clcrgy :  but  if  the  per- 
fon,  fo  enlifted  orenticed,  fhall  di&over  his  feducer  within 
iifteen  days^  fo  as  he  may  be  apprehended  and  convi£ted  of 
tlie  fame^  he  fhan  be  indemnified*  By  ftatute  29  Geo.  IL  ^ 
c.  1 7.  it  is.  moreover  enaflbed,  that  to  ferve  under  the  French 
kingy  as  a  mtlitary  officer,  fhall  be  felony  without  benefit  of 
clergy  ;  and  to  enter  into  the  Scotch  brigade,  iu  the  Dutch 
fervice,  without  previoully  taking  the  oaths  of  aUegiance  and 
abjuration»  fhaU  be  a  forfeiture  of  500/« 

4«  Felomt,  by  imhizzfing  or  deftroying  the  king's  armour 
or  warlike^er/x,  is,  in  the  firft  place,  'fo  declared  to  be  by 
ftatute  31  £iiz.  c.  4.  which  ena^is,  that  if  any  perfon  having 
the  charge  or  cuftody  of  the  king's  armour,  ordnance,  am- 
cnunition,  or  habiliments  of  war ;  or  of  any  vi£iual  provided 
for  viftualling  the  king's  foldiers  or  mariners  ;  ihall,  either 
for  gain,  or  to  impede  his  majeft/s  fervice,  imbez:^le  the  fame 
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to  the  value  of  twcnty  fhillings,  fuch  oflTence  fhall  1>c  fclonjr/ 
And  the  ftatute  22  Car.  11.  c.  5.  takes  away  thc  beneik  of 
clergy  from  this  oficnce,  and  from  ftealing  the  king^s  naval 
ftores  to .  the  value  of  twenty  fliillings ;  with  a  power  for 
the  judge,  after  fentence,  to  tranfport  the  offender  for  feven 
years.  Other  inferior  imbezzlemcnts  and  mifdemefnors,  that 
fuU  under  this  denomination,  are  punifhed  by  ftatutes  9  &  10 
W.  III.  c.  41.  I  Geo.  I.  *c.  25.  9  Geo.I.  c.  8.  &  17  Geo, 
II.  c.  40.  with  fine,  corporal  punifhment,  and  imprifonment* 
'And  by  ftatute  1 2  Geo.  III.  c.  24.  to  fet  on  fire,  bum,  of 
deftroy  any  of  his  majefty's  fliips  of  war,  whether  built> 
building,  or  repairing ;  or  any  of  the  king*s  arfenals^  ma- 
gazines,  dock-yards,  rope-yards,  Ot  vi£tualling-ofIices,  or 
materials  thereunto  belonging ;  or  military,  naval,  or  vic- 
tualling  ftores,  or  ammunition ;  or  caufing,  aiding,  pror 
curing,  abetting,  or  ailifting  in,  fuch  offencQ;  (haU  bc 
•felony  without  benefit  of  clergy, 

5.  Desertion  from  the  king%  armies  in  time  of  war» 
whether  by  land  or  fea,  in  England  or  in  parts  beyond  th^ 
.  fcas,  is  by  the  ftanding  laws  of  the  land  (exclufive  of  the  a.n- 
nual  a£ls  of  parliament  to  punifh  mutlny  and  defertion)  ancj 
particularly  by  ftatute  18  Hen.  VL  c.  19.  and  5  Eliz.  c.  5. 
made  fclony,  but  not  without  benefit  of  clefgy.  But  by  the 
ftatute  2  &  3  Edw.  VI.  c.  2.  clergy  is  taken  away  from  fucii 
defertcrs,  and  the  offence  is  madc  triable  by  the  jufticcs  ojf 
pvery  fhire.  The  fame  ftatutes  punifti  other  infcrior  military 
pffcacQS  with  fines^  imprifoiunent,  and  ocber  peqaltiesx 
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CHAPTEK     THE      IIGHTH. 

OF     PRAEMUNIRE. 


AT  H I R  D  fpecies  of  .  offence  more  immedlatelf 
affe£ting  thc  king  and  his  government,  though  not 
fubjeft  to  capital  punifhment,  is  that  oi  praemunire  :  fo  call- 
ed  from  the  words  of  the  writ  preparatory  to  the  profecution 
thjEreof ;  "  praemunire  ^-  faciat  A,  B."  caufe  A.  B.  to  be  fore- 
wamcd  that  he  appear  bcfore  us  to  anfwer  the  contempt 
wherewith  he  ftands  charged ;  which  contempt  is  particularly 
tccited  in  the  preamble  to  the  writ ''.  It  took  it's  original. 
from  the  esorbitant  power  claimed  and  esercifed  in  England 
by  the  pope,  whlch  even  in  che  days  of  blind  zeal  was  too 
heavy  for  our  anceflors  to  bear. 

It  njay  juflly  bc  obfcrved,  that  religious  principles,  which  i 
^when  genuine  and  pure}  havc  an  evident  tendcncy  to  make 
their  profeffors  better  ciiizais  as  well  as  bctter  men,  have 
(when  perverted  and  crroneous)  becn  ufually  fubvcrfive  of 
civil  governmcnt,  and  been  made  both  thc  cloak  and  the  in- 
ftrument  of  every  pernicious- dcfign  that  can  be  harbouredin 
the  heart  of  man.  Thc  unbounded  authority  that  was  excr- 
cifed  by  the  druids  in  the  weft,  under  the  influence  of  pagan 
fuperftition,  and  the  tcrrible  ravages  committed  by  thc  Sara- 
i:ens  in  the  eaft,  to  propagate  thc  reiigton  of  Mahomet,  both 
witnefs  to  the  truth  of  that  antient  univexfal  obfcrvation  ;  that  \ 
in  ail  ages  and  in  all  countries,  civil  and  ccciefiailical  tyraany 
are  mutually  produdtive  of  each  othcr.  It  is  therefore  thc 
glory  of  thc  church  of  England,  that  fhe  inculcates  duc  obcT 
dicnce  to  lawful  authority,  and  hath  bcen  (as  her  prelates  o^i 

»  A  bUbaroas  woid   for  frtinieiicti.         >>  Old  Nat,  Brea.  loi.  liil.  iS'A- 
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^  trying  occaiion  once  expr^fied  it  ^)  in  ber  principles  and 

pra&ice  cver  lAoft  unqueftionably  loyal.     The  clergy  of  hcr 

perfuafion,  holy  in  their  do£^rines  and  unblemiihed  in  their 

lives  and  converfation,  are  alfo  moderate  in  their  ambition» 

and  entertain  juft  notions  of  the  ties  of  fociety  and  the  rights 

of  civil  government.     As  in  matters  of  faith  and  morality 

they  acknowlege  no  guide  but  the  fcriptures,  fb,  in  matters 

of  external  polity  and  of  private  right,  they  derive  all  ^eir 

title  from  the  civil  nxagiftrate ;  they  look  up  to  the  king  as 

their  head,  to  the  parliament  as  their  law-giver^  and  pride 

themfelves  in  nothing  more  juftly,  than  in  being  truc  mem- 

bers  of  the  church,  emphatically  by  law  eftabliflied.  Where* 

as  the  notions  of  ecclefiaftical  liberty,  in  thofe  who  difier 

from  them,  as  wcll  in  one  extremc  as  the  other,  (for  I  hcre 

only  fpeak  of  extremes)  are  equally  and  totally  deftniftivc  of 

thofe  ties  ahd  obligations  by  which  all  fociety  is  kcpt  together } 

equally  encroaching  on  thofe  rights,  which  rcafon  and  thti 

original  conti^aft  of  cvery  frce  ftate  in  the  univcrfe  have  veftcd 

irt  thefovcreign  power;  and  equally  aiming  at  a  diftin£l  in- 

dependent  fupremacy  of  their  own,  where  fpiritual  men  and 

fpiritual  caufes  are  concerned.     The  dreadful  effefts  of  fucjh 

a  religious  bigotry,  when  a£hiated  by  crroneous  principlcs, 

even  of  the  proteftant  kind,  are  fufficiently  evident  from  the 

hiftofy  of  the  anabaptifts  in  Germany,  the  covcnanters  in 

Scotland,  and  that   deluge  of  feftaries  in  England,  who 

murdered  their  fovereign,  overtumcd  the  church  and  mo- 

narchy,  fliook  every  pillar  of  law,  juftice,  and  private  pro- 

,  perty,  and  moft  devoutly  eftabliflied  a  kingdom  of  the  faints 

in  thcir  ttead.     But  thefe  horrid  dcvaftations,  the  cfFefts  of 

merc  madnefs  or  of  zeal  that  was  nearly  allied  to  it,  though 

violent  and  tumultuous,    were  but  of   a  fliort   duration. 

Whcreas  the  progrefs  of  the  papal  jfolicy,  long  a£luated  by 

thc  fteady  counfels  of  fucceffive  pontiffs,  took  deeper  root, 

and  w&s  at  lcngth  in  fome  places  with  difficulty,  in  ochers 

nevcr  yet,  cxtirpatcd.     For  this  we  might  call  to  witnefs  the 

black  intrigues  of  the  jefuits,   fo   lately  triumphant  ovcr 

Chriftendom,  but  now  univerfally  abandoned  by  evcn  the 

Roman  catholic  powcrs:  but  the  fubjefb  of  our  prcfent 

«  Addrefs  to  Jaines  U«  1687. 
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dbapter  ratbet  )edds  iis  to  confider  the  vift  ftrld^s,  'i»hic& 
^ere  forinetljr  made  in  this  kingdoin  hf  the  popifh  clcrgy  j 
haw  nearly  thcy  drrived  to  cffeAing  thchr  grand  defign ;  fome 
kw  of  the  means  thcy  made  ufe  of  fot  eftablifhing  thcir  plan ; 
and  how  almoft  all  of  them  have  been  defeatcd  or  converted 
to  bcttcr  purpofcs,  by  the  vigOut  of  our  free  conftitution,  and ' 
thc  wifdom  of  fucceffive  parUap:icnts. 

The  aiiticnt  BritiOi  chutch,  by  whomfoever  planted,  wjm  i 
a  ftrangcr  to  t;he  blftiop  of  Rome>  and  ail  hb  pretcnded  au- 
thority./  But  the  pagan  Sason  invaders  having  driventhe 
profeflbrs  of  chriftianity  to  thc  remoteft  corners  of  our  ifland» 
thcir  own  converfion  was  afterwards  effefted  by  Auguftin  the 
inonk>  and  other  miilionaries  from  the  court  of  Rome.    This 
naturally  introduced  fome  fcw  of  the  papal  corruptions  in 
pointof  faith  and  dofbine  ;  but  we  read  of  no  civil  autho* 
rity  claimcd  by  thc  popc  in  thcfc  kingdoms>  till  the  aera  of 
*  the  Norman  conqueft :  whcn  the  then  reigning  pontiff  hav-» , 
ing  favoured  duke  William  in  his  projcfted  invafion>  bjr 
bleffing  his  hoft  and  confecrating  his  banners^  he  took  that 
opportunity  alfo  of  eftabliihing  his  fpiritual  encroachments  ; 
and  was  evcn  pcrmitted  fo  to  do  by  the  poHcy  of  the  con* 
^eror,  in  ordfer  more  effcftually  to  humble  the  Saxon  clergy 
and  aggrandize  his  Norman  prdatcs :  prelates,  who,  being^ 
bred  abroad  in  the  do£trine  and  pra£lice  of  flavcry,  had  con«    I 
tra£ke4  a  revercnce  and  regard  for  it,  and  took  a  pleafuxe  in    \ 
Tivetting  the  chains  of  a  free-born  pcople. 

TH15  moft  ftable  foundation  of  legal  and  rational  govera^  i 

tnent  is  a  due  fubordination  of  rank,  and  a  gra^duai  fcale  of 

^uthority ;  and  tyranny  alfo  itfelf  is  moft  furely  fupported  by 

a  regular  increafe  of  defpotifm,  rifing  from  thc  flavc  to  the 

fultan :  with  this  difference  hOwevcr,  tliat  thc  meafurc  of 

Obcdiencc  in  the  one  is  groundcd  on  the  principles  of  fociety, 

and  is  cxtended  no  farther  than  reafon  and  neceflity  will  war^ 

rant :  in  the  other  it  is  limited  bnly  by  abfolute  will  and 

plcafurc,  without  pcrmitting  the  inferior  to  examine  the  title 

upon  which  it  is  founded.     More  effeftually  thercforc  to  cn- 

flave  the  confcienccs  and  minds  of  the  people,  the  Romifli 

clcrgy  j 
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dergy  thcinfelves  paid  the  moft  implicit  obcdience  to  thcir , 
own  fup^iors  or  prelates.;  and  theyi  in  their  tums^  were  as. 
hlindiy  devoted  to  the  will  of  the  fovereign  pontifF,  whofe 
decifions  they  held  to  be  infallible,  and  his  authority  co- 
cxtenfive  with  the  chriftian  world.  Hence  his  legates  a  latere 
were  introduced  into  every  kingdom  of  Europe,  his  bufles 
and  decretal  epiftles  became  the  rule  both*of  faith  and  dif-. 
cipline,  his  judgment  was  the  final  refort  in  all  cafes  of  doubt 
or  difficulty,  his  decrees  were  enforced  by  anathemas  and 
fpiritual  cenfures,  he  dethroncd  cven  kings  that  were  refrac- 
tory,  and  dcnicd 'to  wholckingdoms  (when  undutiful)  thc 
«xercife  of  chriftian  ordinances,  and  the  bcnefits  of  the  go^ 
fpcl  of  God, 

I  BUT,  though  the  being  fpiritual  hdad  of  the  church  was  i, 
thing  of  great  found,  and  of  greater  authority,  among  meii 
of  confcien<;c  and  piety,  yet  the  court  of  Rome  was  fully  ap- 
prizdd  that  (among  the  bulk  of  mankind)  power  cannot  be 
maintained  without  property ;  and  therefbre  it'a  attention 
began  very  earlj  to  be  rivetted  upon  every  method  that  pro-» 
mifed  pecuniary  advantage.  The  doftrine  of  purgatory  wajf 
introduced,  and  wlth  it  the  purchafe of  maffes  to redeemthc 
fouls  of  the  deceafed.  New-fangled  offeucea  werq  created^ 
and  indulgences  were  fold  to  the  wealthy,  for  liberty  to  fin 
withoiit  danger,  The  canon  law  took  cognizance  of  crinies^ 
injoined  penance  pro  falute  animae^  and  commuted  that  pe-i 
nance  for  money.  Non-refidence  and,  pjuralities  among  tliQ 
clergy,  and  marriages  among  the  laity  related  within  the  *fe- 
ventk  degree,  wefe  ftridHy  prohibited  by  canon  s  but  difpcn- 
fationa  were  feldom  deriied  to  thofe  who  could  afford  to  buy 
them.  In  (hort,  all  the  wealth  of  chriftendom  was  gTadually 
draincd  by  a  thoufand  channels,  into  the  cQffers  of  the  ho^y  fee^ 

The  eftahJifhment  alfo  of  th?  feodal  fyftem  in  moft  of  th^ 
governments  of  Europe,  whereby  the  lands  bf  all  privatc  pro- 
prietors.werc  declared  to  be  holden  of  the  prince,  gave  a  hint 
to  the  court  of  Romc  for  ufurping  a  fimilar  authority  over  all 
the  preferments  of  the  church  j  whicti  b«?gan  firft  in  Italy, 
^nd  gradually  fpread  itfelf  to  England.     The  po|)e  became  ^ 

I  <  feodal 
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feodail  lord  ^  and  all*  ordinary  patrons  were  to  hold  their  right 
of  patronage,  under  this  univerfal  fuperior.  Eftates  held  by.  l 
feodal  tenure,  being  originally  gratuitous  donations»^  were  at 
that  time  dcnominated  heneficia  :  their  very  name  a^  well  as 
^onftitution  was  borro.wed,  and  the  carc  of  thc  fouls  of  a 
parifh  thence  came  to  be  denominated  a  benefi(;e.  Lay  fecs 
were  conferred  by  inveftiture  or  dcliveryof  corporal  poiTeflion; 
imd  fpiritual  benefices,  which  at  firft  werc  univerfally  dona- 
tivc,  now  rcccived  In  like  manner  a  fpiritual  inveftiturc,  by 
inftitution  from  the  bifhop,  and  indu£iion  under  his  autho- 
irity.  As  lands  efcheated  to  the  lord,  in  defecl  of  a  legal  tc- 
pant,  fo  benefices  lapfcd  to  the  bifliop  upon  non-prefentjition 
by  tbe  patron,  in  the  nature  of  a  fpiritual  efcheat.  The  an- 
Viual  tenths  collefted  from  the  clergy  werc  equivalent  to  thc 
feodal  render,  or  rent  referved  upon  a  grant ;  the  oath  of  a  ca- 
jionical  obedience  was  copicd  from  thc  oath  of  feahy  required 
from  the  vafal  by  his  fuperior  5  and  thc  primer  feifins  of  our 
military  tenures,  whereby  the  firft  profitsof  an  hcir's  eftatc 
were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an 
cxaftion  of  firft-fruits  from  the  beneficed  clergy.  And  thc 
i>ccafional  aids  and  taUiages,  levied  by  the  prince  on  his  va- 
4al8,  gavc  a  handlc  to  the  pope  to  levy,  by  the  mcans  of  hil 
icgates  a  lat^rey  peter-pencc  and  othcr  taxations, 

ATlength  the  holy  father  went  a  ftep  beyond  any  examplc 
pf  cither  emperor  or  feddal  lord.  He  referved  to  himfelf,  by 
his  own  apoftolical  authority  **,  the  prefentation  to  all  bene- 
fices  which  became  vacant  while  the  incumbent  was  attcnd- 
ing  the  court  of  Rome  upon  any  pccafion>  or  on  his  journey 
^hither,  or  back  agairi  5  ^nd  mpreover  ftich  alfo  as  bqcamc 
vacant  by  his  promotion  to  a  bifboprick  or  abbey :  *^  etiamfi 
*f  ad  tlla  petfonae  confi^evterint  et  dehuerint  per  ele^ionem  auf 
**  quemvis  alium  modum  ajfumi^  A^d  this  laft,  the  canonifts 
declarcd,  was  no  detriment  at  all  to  the  patron,  being  only 
like  the  change  of  a  lifc  in  a  feodal  eftate  by  the  lord.  Dif- 
penfations  to  avoid  thefe  vacancies  begat  thc  do£i:rine  of  com* 
mendams :  and  papal  proviftons^  were  the  previoiis  noraination 
JQ  fuch  bcncficeSj  by  a  kind  of  anticipation,  bcfore  thev  bcr  ' 

camc 
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camc  aftually  void  :  though  afterwards  indlfcriminately  ap- 
plied  to  any  right  of  patronage  exerted  or  ufurped  by  the  pope, 
lo  confcquence  of  which  the  beft  livings  were  fiUed  by  Italian 
and  other  foreign  clergy,  equally  unikilled  in  and  adverfe  to 
Ac  laws  and  conftitution  of  England.  Thc  very  nomination 
to  bifhopricks,  that  antient  prerogative  of  the  crown,  was 
wrcfted  from  king  Henry  the  firft,  and  afterwards  from  his 
fucccffor  king  John ;  and  feemingly  indeed  confcrred  on  the 
Chapters  belonging  to  each  fee :  but  by  means  of  the  frequent 
appeals  to  Rome,  through  the  intricacy  of  the  laws  which 
regulated  canonical  eleflions,  was  eventually  vefted  in  the 
pope.  And  to  fum  up  this  head  with  a  tranfa£lion  mofl: 
unparallcled  and  aftonifliing  in  it's  kind,  pope  Innocent  III 
had  at  length  the  efirontery  to  demand,  and  king  John  had 
the  meannefs  to  conffnt  to^  a  refignation  of  his  crown  to  the 
pope,  whereby  England  was  td  become  for  ever  St.  Peter^a 
patrimony ;  and  the  daftardly  monarch  re-accepted  his  fceptre 
from  the  hands  of  the  papal  legate,  to  hold  as  the  vafal  of  the 
holy  fee,  it  the  annual  rent  of  a  thoufand  marks^ 

I 

I 

Another  engine  fet  on  foot,  or  at  leaft  greatly  improved^ 
by  the  court  of  Rome,  was  a  mafterpiece  of  papal  poUcy. 
Not  content  with  the  ample  provifion  of  tithes,  which  thc 
law  of  the  land  had  given  to  the  parochial  clergy,  they  cn- 
deavoured  to  grafp  at  the  lands  and  inheritances  of  the  king- 
dom,  and  (had  not  the  legiflature  withftood  them)  would  by 
ihis  time  have  probably  been  mafters  of  every  foot  of  ground 
in  the  kingdom.  To  this  cnd  they  introduced  the  monks  of 
the  Benediftine  and  other  rules,  men  .of  four  and  auftcre  re- 
ligion,  feparated  from  the  world  and  it's  concerns  bya  voW 
of  perpetual  celibacy,  yet  fafcinating  the  minds  of  the  people 
.by  pretences  to  e^ftraordinary  fanftity,  while  all  their  aim 
was  to  aggrandize  the  power  and  extend  the  influence  of  their 
[  grand  fuperior  the  pope.  And  as,  in  thofe  times  of  civil  tumult, 
great  rapines  and  violence  wcredaily  committed  by  overgrown 
lords  and  their  adherents,  they  wcre  taught  to  believe,  that 
founding  a  monaft^ry  a  little  before  thcir  dcaths  would  atone 
for  a  life  of  incoutinence,  diforder,  and  bloodflied.  Hence 
innumerable  abbeys  ^nd  rcligiofis  houies  were  built  within  a 

century 
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century  after  the  conqueft,  and  endowed,  not  only  with  the 
tithesof  pariflies  which  were  raviihed  from  the  fecular  clergy^ 
but  alfo  with  lands,  manors,  lordfhips,  and  extenfive  baro- 
nies.  And  the  dodirine  inculcated  was,  that  whatever  wa$ 
fo  giren  to,  orpurchafed  hy,  the  monks  and  friars,  was  con- 
fecrated  to  God  himfelf  j  and  that  to  alienate  or  take  it  away 
was  no  lefs  tban  the  (in  of  facrilege. 

I  MiGHT  here  liavc  eidarged  upon  other  contrivance» 
mrhich  will  occur  to  the  recolleftion  of  the  reader,  fet  on  foot 
ty  the  court  of  Rome,  for  efiefting  an  entire  exemption  of 
it^s  dcr^  from  any  intercourfe  with  the  civil  magiftrate  i 
fuch  as  thefeparation  of  the  ecclefiafttcal  court  from  thc  tem- 1 
j?oral ;  the  appointment  of  it's  judgcs  by  merely  fplritual  ati-' 
ihority,  without  any  interpofition  from  the  crown  j  the  ex- 
clufive  jurifdiiSion  it  claimed  over  all  ecclefiaftieal  perfons 
iand  caufes  j  and  xht priviiegium  ckricale^  or  betiefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punifhment  ex- 
cept  before  their  own  tribunal.  But  thc  hiftory  and  progrefs 
of  ecclefiaftical  courts  •,  as  well  as  of  purchafes  in  mortmain  % 
have  already  been  fully  difcuifed  in  the  prcceding  volumes : 
and  we  (hall  have  an  opportunity  of  examintng  at  large  the 
n^ture  of  thc privilegium  clericaie  in  the  progrefs  of  the  prcfenr 
book.  And  therefore  I  flxall  only  obferve  at  pyefcnt,  that 
notwithftanding  this  plan  of  panttfical  power  was  fo  dec?ply 
laid,  and  fo  indefatigably  purfued  by  the  unweaticd  politics 
of  the  court  of  Rome  through  a  long  fliccefllon  of  ages  y  not- 
withftanding  itwas  poliflied  and  improved  by  the  united  en- 
deavours  of  a  body  of  men,  who  engroffed  all  the  leaming  of 
Europe  for  centuries  togethcr  \  notwithftanding  it  was  firmly 
and  refolutely  executed  by  perfons  the  beft.  calculated  for 
«ftablifliing  tyranny  and  defpotifra^being  iired  with  a  bigoted 
cnthufiafm,  (which  prevailed  not  only  among  the  weak  and 
fimplcybut  even  among  thofe  of  the  bcft  natural  and  acquired 
endowments)  uncbnnefted  with  their  fellow-fubjeds,  and 
totally  indifFerent  what  might  befal  that  pofterity  to  which 
they  bore  no  endeariag  rclation  :  — ^yfl^  it  vaniflied  into  no- 

•  See  VdL  lU.  pag*  6*>  '  ^cc  Vol.  II*  pag.  a6S. 
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ihottld  be  CApaBklobe  prefented  to  anyiscclefiafticalprefer- 
anent^  under  the  penalty  of  the  ftatotes  of  provifors.  By  thc 
.ftatute  J2  Ric.  IL  c.  15.  all  liegemen  of  the  king,  acqepting 
.  of  a  living  by  any  foreign  provifion,  are  put  out  of  the  king*s 
prote£bion,  and  the  benefice  made  void.  To  which  the  fta- 
tute  13  Ric;  11.  ft.  2.  c.  2.  add^  baniftiment  and  forfeiture  of 
lands  andgoods :  and  by  c.  3.  of  the  fame  ftatute,  any  perfon 
bringing  over  any  citation  or  excommunics^tion  fironi  beyond 
fea»  on  acoomit  of  the  executkm  of  the  for egpiag  ftatutes  of 
provifors,  (haU  be  imprifoned,  forfeit  his  goods  tmd  ,land% 
and  moseover  fufier  paia  of  life  and  member» 

I  Ik  the  writ  for  the  execution  of  all  thefe  ftatutes  dxe  vror4^ 
pmemumre  facws^  being  (^s  we  faid)  ufed  to  command  a  ci« 
tation  of  the  party,  hav^  denominated  in  common  fpeech  not 
aaly  the  writ,  but  the*ofience  itfelf  of  madintainuxg  the  p^pisil 
jpower,  by  the  name  of  praemumre.  And  accordingly  the 
next  ftatute  I  fhall  mention^  which  is  g^erally  Teferred  to 
by  all  fubfequent  ftatutes»  is  ufually  called  the  ftatute  of 

Ipraemumre^  It  is  tbe  ftatute  16  Ric«  II.  c.  5.  which  ^^£t^ 
that  whoever  procures  at  Romej  or  elfewhere,  any  tranQa- 
ti0n.s«  pTOcefles»  excommunicationS)  bulies,  inftrumentSt  or 
other  things  which  touch  the  king,  againfi  him>  his  erown^ 
and  reais\>  and  all  pcrfops  aiding  and  afiifljng  thereiu^  ihall 
be  put  out  of  the  king's  prote^lioui  their  lands  andgoods  for-» 
ieited  to  the  king's  ufe>  and  they  ftiall  be  attaclied  by  their 
bodies  to  anlWer  to  the  king  and  his  council :  or  procefs  e£ 
praemumre  facias  {hall  be  made  out  againft  them^  as  in  other 
cafes  of  provifors. 

Bt  the  ftatute  2  Hen.  IV.  c.  3.  all  perfons  who  accept  a^y 
provifion  from  the  pope,  to  be  exempt  from  canonicai  obe-^ 
dience  to  their  propar  ordinary,  are  alfo  fubjeded  to  thepe* 
nalties  oi  praemunire,  Andthis  is  the  laft  of  our  antlent  fta^ 
tutes  touching  this  pffence ;  ,the  ufurped  civil  power.  of  the 
bilhop  of  Rome  being  pretty  well  broken  down  by  thcfe  fta- 
'tutes>  as  his  ufurped  religious  power  was  in  about  a  century 
aftcrwards;  the  fpirit  of  the  natioa  being  fo  much  raifei. 

II  agaiuft 
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againft  foreigners,  that  about  this  time,  in  the  reign  o(  Hcnry 
the  fifth,  the  alieii  priories,  or  abbeys  for  foreign  morks, 
were  fuppreffed,  and  theirlands  given  to  the  crown.  And 
no  farther  attempts  were  afterwards  made  in  fupport  of  thefe 
foreign  jurifdi£iions, 

A  LEARNED  writer,  befbrc  referred  to,  is  therefore  grcatly 
miftaken,  when  he  fays  **,  that  in  Henry  the  fixth's  time  tht 
archbiftiop  of  Canterbury  and  other  bifhops  ofTered  to  the 
king  a  large  fupply,  if  hc  would  confent  that  all  laws  againft 
provifors,  and  efpecially  the  ftatute  i6  Ric.  IT.  mightbe  re- 
pealed ;  but  that  this  niotion  *was  rejedled.  This  account  is 
incorreft  in  all  it's  branches.  For,  firft,  the  applicatioui 
which  he  probably  means,  was  made  not  by  the  bifhops  Ohly, 
but  by  the  unamimous  confent  of  a  proviiicial  fynod,  afTerfi* 
bled  in  1439,  ^8  Hen.  VI.  that  very  fynod  which  at  the  fame 
time  refufed  to  confirm  and  allow  a  papal  bulle,  which  then 
was  laid  before  them.  Next,  the  purport  of  it  was  not  to 
procure  a  repeal  of  the  ftatutes  againft  .provifors,  br  that  of 
Richard  11.  in  particular ;  but  to  requeft  that  the  penalties 
thereof,  which  by  a  forced  conftruftion  were  applied  to,all 
that  fued  in  the  fpiritual,  and  even  in  many  temporal,  courts 
of  this  realm,  might  be  tumed  againft  the  proper  objefts 
only;  thofe  who  appealed  to  Rome,  or  to  any  foreign  jurif- 
diftions :  the  tenor  of  the  petition  being,  "  that  thofe  penal- 
**  ties  ihould  be  taken  to  extend  only  to  thofe  that  com- 
<*  menced  anyfuits  or  procured  any writsor  public  inflruments 
"  at  Rome,  or  elfewhere  out  of  England  ;  and  that  no  onc 
«  (houid  be  profecuted  upon  that  ftatute  for  any  fuit  in  thc 
**  fpiritual  courts  or  lay  jurifdiftions  of  this  kingdom." 
Laftiy,  the  motion  was  fo  far  from  being  rejefted,  ih^t 
the  king  promifed  to  recommend  it  to  the  next  parliament, 
and  in  the  mean  time  that  no  one  fhould  be  molefted  upon 
this  account.  And  the  clergy  were  fo  fatisfied  with  their 
fuccefs,  that  they  granted  to  the  king  a  wholc  tenth  upon 
this  occafion  \ 

n  Dav.  96,  «  W:ik.  Concii,  Mag.  Brit.  JJI.  533. 
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And  intfeSd  fb  far  was  thc  archbiffiop,  who  prefided  iri 
this  fytiod,  ftom  countcnancing  the  ufuf j^d  powcr  of  the 
pope  in  this  realm,  that  he  was  ever  a  firm  oppofer  of  iti 
And,  particularly  in  the  rcign  6f  Heary  the  fifth,  he  pre- 
ventcd  flie  king*s  uncle  from  being  then  iftad€  a  car^inal,  and 
legatc  a  latere  from  the  pope ;  upon  the  Intre  prificiplc  of 
il^s  being  within  ihe  mifchief  of  papal  provifions,  and  deroga- 
tory  froni  the  libcrties  of  the  Englifli  church  and  nation. 
For,   as  he  oxpreflcd  himfelf  td  the  king  in  his  lettcr  upon 
that' fubjeA,  <^1id  wa3  boiihd  to  oppofe  it  by  his  ligeance^ 
•*  and  alib  td  quit  himfelf  to  Gbd,  and  the  dhurch  of  thi» 
^'  land^  of  which  God  and  the  king  had  made  him  governor." 
This  wasiiot  thc  language  of  a  prelatc  addiftcd  to  the  flavery 
of  the  fee  df  Romej  but  ofone,  who  w»s  indeed  of  princiw 
plcs  fo  tery  dppofite  to  the  papal  ufurpations,  that  in  the  year 
preccdirig  this  fyndd,  17  Hcn*  VI,  he  refufcd  to  confccrate  1 
biihcp  of  Ely,  that  was  nominated  by  pope  Eugcnius  IV.    A 
icondu£t  quite  confonant  to  his  foriher  behaviour,  iri  6  Hen, 
VI,  whcn  he  refufcd  to  obey  the  commands  of  pope  Martirt 
V,  who  had  rcquircd  hinl  td  exert  his  chdeavours  to  repeal 
the  ftatute  oipraimumre\{^UscecraUle  tlludjiatutumy\s  the  holy 
father  phrafes  it)  which  rcfufal  fo  fai  cxafperatcd   thc 
court  of  Rome  againfl  him,  that  at  length  the  pope  iflued  91 
bulie  to  fufpend  him  from  his  oflice  and  authority,  which  the 
archbiihop  difregarded,'  and  appealed  to  a  general  counclL 
And  fo  fenfible  were  thenationof  thcir  primate's  merit,  that 
the  lords  fpkitual,  and  temporal,  and  alfo  the  univerfity  g^ 
Oxford,  wrote  letters  to  the  popc  in  his  deicnce ;  and  the 
houfc  of  conihions  addrefied  the  king,  to  fend  an  embaiTadot 
forthwithto  his  holinefs,  ori  bchalf  cf  the  archbiihop,  who 
had  incurrcd  the  difplcafurc  of  the  popc  foj  oppofing  thc 
txccifive  polvcr  of  the  court  of  Rome^» 

f  See  Wilk*  GskeU,  Mag.Br,  Vol.  i^on;  if  indeed  it  be  a  ditgrtBon^  fo 

III.  paffim.  and  Dr.  Duck't  life  ofarch-  fliew  how  contrary  to  the  fentiments  of 

bifliop  Chichele»  who  wts  thc  prela(te  fo  learned  and  pious  a  prelate,  even  la 

here  fpoken  of,    ind   the  xnunificent  the  days  of  popery,    thofe  ufurpations 

foonder  of  All  Sours  coUege  in  Qxford :  were,  wlilch  the  l^atutes  of  prammtrt 

in  vindication  of  whofe  memory  the  and  Provifors  werc  made  to  reilraiii. 
aotbor  hopes  to  be  excufed  thls  digref- 
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This  theh  18  the  original  meamrig  of  the  offence,  which  i 
vre  czll  praemunire ;  viz.  introducing  a  foreign  power  into 
*his  land,  and  creating  imperium  in  imperioy  by  paying  that 
obedience  to  papal  procefs,  which  conftitutionally  belonged  to 
the  Ipig  alone,  long  before  the  teformation  in  the  reign  of 
Henry  the  eighth :  at  which  time  the  penalties  ofpraemunire 
were  indeed  extehded  to  more  papal  abufes  than  before ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  thc  fee 
of  Rome,  though  not  all  the  corrupted  doftrines  of  the  Ro- 
jtnan  church.  And  thefeforc  by  the  feveral  ftatutes  of  24  Hen, 
VIII.  c.  la.  and  25  Hen.  VIII*  c.  19&  21.  to  appeal  to 
Rome  from  atty  of  the  king*s  courts,  which  (though  illegal 
before)  had  at  times  been  connived  at ;  to  fue  to  Rome  fdr 
apy  licence  or  difpenfation  5  or  to  obey  any  procefs  from 
thence ;  are  made  liable  to  the  pains  oi praemunire.  And,  in 
order  to  reftore  to  the  king  in  effeft  thc  nomination  of  vacant 
bifliopricks,  and  yet  keep  up  thc  eftabliflied  forms,  it  is  cn- 
aded  by  ftatute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and 
chaptcr  refufe  to  eleft  the  perfon  named  by  the  king,  br  any 
archbifiiop  or  bifliop  to  confirm  or  confecrate  him,  they  fliall 
fall  within  the  penalties  of  the  ftatutes  of  praemunire.  Alfo 
by  ftatute  5  Eliz*  c»  i .  to  tefufe  the  oath  of  fupremacy  will 
mcur  the  pains  of  praemunirej  and  to  defend  the  pope's  ju- 
rifdiflion  in  this  realm,  is  a  praemunire  for  the  firft  offencc, 
and  high  treafon  for  the  fecond.  So  too,  by  ftatute  1 3  Eliz.  j 
c.  2.  to  iihport  any  agnus  Dei,  croffes,  beads,  or  other  fuper- 
ftitidus  things  pretended  to.  be  hallowed  by  the  bifliop  of 
Rome,  and  tender  the  fame  to  bc  ufed ;  or  to  receive  the  fame 
with  fuchlntent,  and  not  difcover  the  offender ;  or  if  a  juf- 
tice  of  the  peace,  knowing  thereof,  ftiall  not  withi^  fourteen 
daysdeclare  it  to  a  privy  counfellor;  they  all  incur  zpraemumre^ 
But  importing  or  felling  mafs-books,  or  other  popifli  bobks, 
is  by  ftatute  3  Jac.  I.  c.  5.  §.  25.  only  liable  to^a  penalty  of 
forty  fliillings.  Laftly,  to  contribute  to  the  maintenance  o.f 
a  jefuit^s  eollege,  or  any  popifli  feminary  whatever,  beyond 
fea ;  or  any  perfon  in  the  fame  j  or  to  contribute  to  the  main- 
tcnanee  of  any  jefuit  or  popifli  prieft  in  England,  is  by  fta- 
tutc  :^7  Eliz.  c,  2.  made  liable  to  the  penalties  oi  praemunire. 
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Thus  far  the  penalties  of  praemunire  feem  ta  have  kept 
within  the  proper  bounds  of  their  original  inftitution,  the  de- 
prefling  the  power  of  thc  pope  :  but,  they  being  pains  of  no 
incopfiderable  confequence,  it  has  becn  thought  fit  to  apply 
the  fame  to  other  heinous  ofFences  5  fome  of  which  bear  morc, 
and  fome  lefs  rclation  to  this  original  ofFence,  and  fonxe  no 
rclation  at  all. 

Thus,  I.  By  the  ftatute  i  &  2  Ph.  &  Mar.  c.  8.  to  moleft 
the  poirelTors  of  abbey  land$  granted  by  parliiament  to  Henry 
the  eighth,  and  Edward  thc  fixth,  is  a  praemunire.  2.  So 
likewife  is  the  ofFence  of  afting  as  a  broker  or  agent  in  any. 
ufurious  contradl,  where  above  ten  per  cent.  intereft  is  taken, 
by  ftatute  13  Eliz.  c.  10.  3.  To  obtain  any  ftay  of  proceed- 
ings,  other  than  by  arreft  of  judgment  or  ^rit  of  error,  111 
any  fuit  for  a  monopoly,  is  likewife  a  praemunirey  by  ftatute 
21  Jac.  I.  c.  3.  4.  To  obtain  an  exclijfive  patent  for  the  fole 
inaking  or  importation  of  gunpowdcr  or  arms^^  or  to  hinder 
Others  from  importing  them,  is  alfo  a  praemunire  by  two  fta- 
tutes :  the  one  16  Car.  I.  c.  21.  the  other  i  Jac.  II.  c.  8# 
5.  On  the  abolition,  by  ftatutc  12  Car.  II.  c.  24.  of  purvey- 
ance  *5,  and  the  prerogative  of  pre-emption,  or  taking  any 
viclual,  beafts,  or  goods  for  the  king's  ufe,  at  a  ftated  pricc, 
without  confent  of  the  proprietorj  the  exettion  of  any  fuch 
power  for  the  futiire  was  declared  ta  incur  the  penalties  of 
I  praemufiire.  6.  To  afTert,  malicioufly  and  advifedly,  by  fpeak- 
ing  or  writing,  that  both  or  either  houfe  of  parliament  have 
a  legiflative  authority  without  the  king,  is  declared  a  ^r/if- 
innnire  by  ftatute  i  J  Caf .  II.  c.  l.  7*  By  the  baheas  corpus  a£l 
alfo,  jr  Car.  II.  c.  2.  it  is  tl praemunirey  and  incapable  of  thc 
king's  pardon,  befides  other  heavy  penahies  ^  to  fend  any 
/ubje<3;  of  this  realm  a  prifoner  into  parts  beyond  the  feas» 
8.  By  the  ftatute  i  W.  &  M.  ft.  i.  c.  8.  perfons  qi  eighteea 
years  of  age,  refufing  to  take  the  new  oaths  of  allegiance,  as 
wcll  as  fupremacy,  upon  tender  by  the  proper  magiftrate,  ar6 
fubjeci  to  the  penalties  cf  a  prae:7iunire  ;  and  by  ftatute  7  & 

f  See  Vol.  I.  pna;.  287.  r  Sec  Vol.  I.  pag.  13^8.  Vol»  III.  pag.  137. 
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8  W.III.  c.  24.  ferjeants/counfellors,  pro£Jors,  attorneys,, 
and  all  pfficers  of  courts,  praftifing  without  having  talcen 
the  oaths  of  allcgiance  and  fupremacy,  and  fubfcribed  thc 
declaration  againft  popery,  are  guilty  of  a  praetnunire,  whc- 
ther  the  oaths  be  tendered  or  no.  9.  By  the  ftatute  6  Ann. 
e.  7.  to  affert  malicioufly  and  direftly,  by  preaching,  teach- 
ing,  or  advifed  fpeaking,  that  the  then  pretended  prince  of 
Walcs,  or  any  perfon  other  than  according  to  the  a£ls  of  fet- 
dement  and  union,  hath  any  right  to  the  throne  of  thefe  king- 
doms  j  or  that  the  king  and  parliament  cannot  make  laws  to 
limit  the  defcent  of  the  crown  5  fuch  preaching,  teaching,  or 
advifed  fpeaking  is  a  praemunire:  as  writing,  printing,  or 
publifhing  the  fame  doiSrines  amounted,  wc  may  remember, 
to  high  treafon.  10.  By  ftatute  6  Ann.  c.  23.  if  the  aflembly 
of  peers  of  Scotland,  convened  to  ele£l  their  fixteen  repre- 
fentatives  in  the  Britifli  parliament,  fliall  prefurhe  to  treat  of 
any  othcr  matter  fave  only  the  eleftion,  thcy  incur  the  pe- 
nalties  of  a  praemunire.  1 1 .  The  ftatute  6  Geo.  I.  c.  1 8. 
(enafked  in  the  year  afterthe  infamous  fouth  fea  projeft  had 
beggared  half  the  nation)  makes  all  unwarrantable  uiidertak- 
ings  by  unlawful  fubfcriptions,  then  commonly  knowa  by 
the  name  of  bubbles,  fubjeft  to  the  penalties  of  a  praemunire, 
12.  The  ftatute  12  Geo.  III.  c.  11.  fubjcds  to  the  penaities 
of  the  ftatute  of  praemunire  all  fuch  as  knowingly  and  wiU 
ftilly  folemnize,  aflift,  or  are  prefent  at,  any  forbidden  mar- 
fiagc  of  fuch  of  the  defcendants  of  the  body  of  king  Georg» 
II,  as  are  by  that  aft  prohibited  to  contraft  matrimony  ^ith« 
out  the  confent  of  th^  crown '. 

HavinG  thus  inquired  into  the  nature  and  fevefal  fpecics 
of  praemunirey  it's  puniftiment  may  be  gathered  from  thc 
foregoing  ftatutes,  which  are  thjis  fliortly  fufnmed  up  by  fir 
Edward  Coke  ' :  ^*  that,  from  thc  conviiftion,  the  defendant  | 
"  fliall  be  out  of  the  king's  proteftion,  and  his  lands  and^te* 
"  nements,  goods  and  chattels,  forf^ited  to  the  king :  and 
"  that  his  body  IhaU  pemain  in  prifon  at  the  hing  i  pleafure ; 

•  See  boojc  I.  cb.  4.  t  x  inft,  129. 
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**  or^^s  othc^  authorities  have  it)  durtnglife^  ;"  both  which 
amount  to  the  fame  thing  \  as  the  king  by  his  prerog;ative; 
may  any  time  rcmit  the  whole,  or  any  part,  of  ^he  punifli- 
ment,  except  in  the  cafcof  tranfgrcffing  the  ftatute  oihabeas 

'  eorpus.  Thcfe  forfeitures,  here  inflifted,  do  not  (by  the  way) 
bring  this  oficnce  within  our  forpicr  dcfinition  pf  fclony ; 
being  infli£ted  by  particular  ftatutes,  and  not  by  the  common 
law,  But  fo  odious,  fir  Edward  Cokc  adds,  yras  this  oflFcncci 
of  praemunire^  that  a  man  that  was  attaintcd  of  the  fame 
might  have  been  flain  by  any  othcr  man  without  danger  of 
law:  becaufc  it  was  providcd  by  law^,  thatany  man  might 
do  to  him  as  to  the  king's  enemy ;  and  any  man  may  lawfuUy 

I  kill  an  enemy.  How^ver,  the  pofition  itfelf,  that  it  is  at  any, 
time.  lawful  to  kill  an  6ncmy,  is  by  no  mcans  tenable :  it  \\ 
only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  ia 
the  heat  of  battle,  or  for  neceflrary  felf-defcnce.  And  to  ob^ 
viatc  fuch  favage  and  miftakcn  notions  ^,  the  ftatute  5  Eliz. 
c.  I.  providcs,  that  it  fhall  not  bc  lawful  to  kill  any  perfoi^ 
attaintc4  in  a  praemunire^  any  law,  ftatutc,  opinionj  or  cx- 
pofition  of  law  to  the  contrary  notwithftanding*  But  ftill 
iuch  delinqucnt,  though  protefted  a^  a  part  of  the  public 
from  public  wrongs,  can  bring  no  aftion  for  any  private  in- 
j,ury,  how  atrocipus  foevcr,  bcing  fo  far  but  of  the  protcftipi^ 
cf  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
*W  grievance  which  hc  as  an  individual  may  fuflFcr.  And  no. 
inan,  knowng  him  to  be  guilty,  can  witb  fafety  give  hio^ 
«omfort,  aid,  or  relicf  ^^.  .      ■  ;^ 

o  I  Bulft.  X99.  X  Bro.  Abr.  t.  €»imey  196^ 

▼  Stat.  25  Edw.  III.  ft.  5. 1. 12.  y  xHawk.P.  C.  53^ 
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OF  MISPRISIONS  AND  CONTEMPTS, 

AfFECTINQ     THE     KING     AND. 

GOVERNMENT. 


THE  foiirth  fpecies  of  ofFences,  mpre  imm^diately  again/t 
the  king  and  gover^nkent,  are  entitled  mifprifions  and 
<:ontempts. 

MispRisiONs  (a  term  derived  from  the  oldFrench,  mejprif^  | 
a  negle£t  or  contempt)  are,  in  the  acceptation  of  our  law» 
generally  underflood  to  be  all  fuch  high  ofiences  as  are  under 
the  degr^e  of  capitaj,  but  nearly  bordering  thereon :  and  it 
|s  faid,  that  a  niifprifion  is  Qontained  in  every  treafon  and 
felony  wh^tfoever  i  gnd  that,  if  the  king  fo  pleafe,  the  ofibn-  | 
der  may  be  proceeded  againft  for  the  n>ifp;ifion  only  *.  And 
upon  the  fame  principle,  while  the  jurifdi&ion  of  the  ftar« 
f hamber  fubfiftedj  it  was  held  that  tfae  king  might  remit  a 
profecution  for  treafpn,  and  caufe  the  delinquent  to  be  cen^ 
fured  iri  that  court,  merely  for  a  high  mifdemcfnor  ;  as  hap» 
pened  in  the  cafe  of  Roger  earl  of  Rutland,  in  43  Eliz.  who 
Was  coflcerned  in  ^e  earl  of  Effex^s  rebelHon  ^  Mifprifions  | 
are  generally  divided  into  two  forts }  negative,  which  confift 
in  the  concealment  of  fomething  which  ought  to  be  revealed  ; 
and  pofitive,  which  confift  in  the  cominifiion  of  fomething 
which  ought  not  to  be  dqnc, 

»  Yearb.  z  RU,  IJL  10.  ^taundf.  P.C.        ^  Hudfon  of  the  court  of  ftar-cham* 
37.     K^.  7».      I  Ff4l.  F.  C.  374.     r    ber.  MS,  in  Mufi  Brit» 
H*wk.  P.  C.  f^  56. 
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I.  Of  the  firft,  or  ncgative  kind,  is  what  is  called  mifprijioii 
ffftreafon\  confifting  in  the  bare  knowlcge  anfl  conccalment 
of  treafon,  without  any  dcgrec  of  affent  thereto :  for  any  afr 
f ^nt  makes  thc  party  a  principal  traitor ;  as  indeed  the  con- 
txiialment,  which  was  conftrucd  aiding  and  abetting,  did  at 
the  common  law  ?  in  like  manner  as  the  knowlcge  of  a  plot 
iSigainft  the  ftatc,  and  notrevealing  it,  wasacapital  crime  at 
I  Florqncc,  and  othef  ftates  of  Italy  ^.  But  it  is  now  enafted 
by  the  ftatute  i  &  2  Ph.  &  Mar.  c.  10.  that  a  bare  conceal- 
ment  of  treafon  fhall  be  only  held  a  mifprifipn.  This  cou- 
cealmcnt  bccomes  criminal,  if  thc  party  apprized  of  the  trca- 
fon  does  not,  as  fbon  as  conveniently  may  be,  rcveal  it  to 
fomc  judge  of  aflife  or  juftice  of  the  peacc  **.  But  if  thcre bc 
any  probable  circumftances  of  aflTent,  as  if  one  goes  to  a  trea- 
fonable  meeting,  knowing  before  hand  that  a  confpiracy  is 
intended  againft  the  king ;  or,  being  in  fuch  company  once 
by  accidcnt,  and  having  heard  fuch  trcafonable  cbnfpiracyjj 
meets  thc  famc  company  again,  and  hcars  more  of  it,  but 
concealsit  •,  this  is  ari  implied  aflent  in  law,  and  makcs  the 
concealer  guilty  of  aftual  high  treafon  **. 

There  is  alfo  one  pofitive  mifprifion  of  treafon,  cr^ated 
foby  afl:  of  parliamcnt.  Thc  ftatutc  13  Eliz.  Ci  2.  enafts,  • 
that  thofcwho  fbrgc  foreign  coin,  not  current  in  this  kingdom, 
their  aiders,  abettors,  and  procurers,  fliall  all  be  guilty  of 
mifprifion  of  trcafon-  For,  though  the  law  would  not  put 
foreign  coin  upon  quite  the  fame  footing  as  ourown;  yet, 
if  the  circumftanccs  pf  trade  concur,  the  falfifying  it  may  bc 
attended  with  confequcnccs  almoft  equally  pernicious  to  tht 
public ;  as  the  counterfeiting  of  Portugal  mency  would  bc  at 
prefent :  and  therefore  the  law  has  made  it  an  ofi^ence  juft  be- 
[  low  capital,  and  that  is  all.  For  the  puniftiment  of  mlfpri- 
fion  of  trcafon  is  lofs  of  the  profits  of  lands  during  life, 
fprfeiture  of  goods,  and  imprifonment  during  life  ^.  Which 
total  forfeiture  of  the  gpods  wa$  originally  inflidted  whil^ 

«  Gultaard.  Hift.  b.  3  &  13.  e  1  Hawk.  P.  C,  56,. 

4  I  Hal.  P.  C.  372,  f  i  Hal,  P.  C,  374. 
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fte  offence  amountedto  principal  treafon,  and  of  courfe  in- 
cluded  in  it  a  felony,  by  the  common  law  ;  and  therefore  Is 
no  exception  to  the  general  rule  laid  down  in  a  former  chap- 
ter  8,  that  wherever  an  offence  is  puniftied  by  fuch  total  for-» 
feiture  it  i«  felony  at  the  common  law. 

MiSPRisiON  of/etony  is  alfo  the  concealment  of  a  felony 
which  a  man  knows,  but  never  affented  to  ;  for  if  he  affent« 
ed,  this  makes  him  dther  principal  or  acceffory,  And  thd 
puniftiment  of  this,  in  a  public  oflBcer,  by  the  ftatute 
Weftm.  j.  3  Edw.  I.  c.  9.  is  imprifonment  for  a  year  and  a 
day  i  in  a  common  perfon^  imprifonment  for  a  lefs  difcretio- 
nary  time ;  and,  in  both,  fine  and  ranfom  at  the  king's  plea- 
fure  :  which  pleafure  of  the  king  muft  be  obferved,  once  for 
all,  not  to  fignify  any  extrajudicial  will  of  the  fovereign, 
\but  fuch  as  is  declared  by  his  reprefentatives,  the  jndges 
in  his  courts  of  juftice;  ^^  voluntas  regis  in  curia^  mn  in 
**  camera  ^." 

There  is  ^Mb  another  fpecies  of  negative  mifprifions ! 
namely,  the  concealing  of  treafure-trovey  which  belongs  to  the 
king  or  his  grantees  by  prerogative  royal :  the  concealment 
of  Vhich  was  formerly  puniftiable  by  deatbJ ;  but  now  only 
by  fine  and  imprifonment  *. 

II.  MispRisiONs,  whrch  are  merely  poGtive,  are  generally 
denominated  contempts  or  ht^h  mifdemefnors  \  of  which 

I.  The  firft  and  prineipal  is  thc  mal-^admimfiration  of 
fuch  high  ofEcers;  as  are  in  public  truft  and  employment. 
This  is  ufually  puniftied  by  the  method  of  parliamentary  im-^ 
peachment :  wherein  fuch  penalties,  fliort  of  death,  are  in- 
flifted,  as  to  the  wifdom  of  the  houfe  of  peers  fliall  feem  pro- 
per  ;  confifting  ufually  of  banifliment,  imprifonment^  fines, 
br  perpetuai  difability»     Hitherto  alfo  may  be  referred  the 


C  See  pag.  94.  j  Glanv.  /.  i .  r.  2» 

J  X  Hal.  P.'C.  375»  i  3  Iftft.  133. 
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pSenoe  of  imbezzltng  the  public  money^  called  among  thc  Ro» 
inans  peculatus,  which  the  Julian  law  puniflied  with  death  in 
a  magiftrate,  and  with  deportation,  or  banifliment,  ii^  a  pri- 
vate  perfon  ^*  With  us  it  is  not  a  capital  crime,but  fubje£l$ 
the  committer  of  it  to  a  difcretionary  fine  and  imprifonment, 
Other  mifprifions  are,  in  general,  fuch  contempts  of  the  ex- 
ecutive  magiftrate,  as  demonftrate  thcmfelves  by  fome  arro* 
gant  and  ^ndutiful  behjLyiour  ^Qwaid*  the  kin^  and  governij 
ment,    Thefe  ar^ 

2.  CoNTEMPTS  agalnft  the  king*s  prerogative.  As,  py 
refufing  to  aflift  him  for  ^e  good  of  the  public  ;  eJther  in  his, 
councys,  by  advice,  if  called  upon  j  or  in  his  ^ars,  by  per- 
fonal  feryice  for  defence  of  the  realm,  againft  a  rebellion  or 
invafion  ^  Under  wh^ch  clafs  may  be  rapkcd  the  negleftin^. 
tojoin  th^pojfe comitaius xor  power  of  the  county,  being  there- 
unto  required  by  the  fherifF  or  juftices,  according  to  the  fta- 
tute  2  Hen.  V.  c.  8.  ^hich  is  a  duty  incumbent  upon  all  that 
are  fifteen  years  of  age,  under  the  degree  of  nobility,  and  able 
to  travel  ^^  Contempts  againft  the  prerpgative  may  alfo  be, 
hy  preferring  the  interefts  of  a  foreign  potentate  to  thofe  of 
our  own,  or  dpiiig  or  receiving  any  thing  that  may  create  an 
undue  influence  in  favour  of  fuch  extrij:ifie  power ;  as,  by 
taking  a  p^nfion  from  any  foreign  prince  without  the  confent 
of  the  king  ".  Or,  by  difobeying  the  king's  lawful  commands  j 
njhether  by  writs  iffuing  out  of  his  courts  of  juftice,  or  by  a 
fummons  to  attend  his  privy  council,  or  by  lotters  from  the 
king  to  a  fubjeft  commanding  him  to  return  from  beyond  the 
feas,  (for  difobedience  to  which  his  lands  fliall  be  feifed  till 
te  does  retum,  and  himfelf  afterwards  punifhed)  or  by  his. 
writ  of  ne  exeat  regnum^  or  prpclamation,  commanding  the 
fubjeft  to  ftay  at  home  °.  Difobedience  to  any  of  thefe  com- 
[  mands  is  a  high  iriifprifion  and  contempt :  and  fo,  laftly,  is 
xjifobedience  to  any  acl  of  parliament,  where  no  particular 
penalty  is  afligned ;  for  (heu  it  is  punifliable,  like  the  reft  pf 

k  Jtffl.  4.  18,  ^.  «3  I^jft.  14.4.. 

I   I  Hawk,  P.  C.  59;  •  See  Vol.  |.  pag.  266. 

»  Lapb.  Eir.  315. 
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{hefe  contempts»  by  ^w  and  imprifonment^  at  the  difcrg^oii 
yf  ^e  kin^s  cpurts  of  jufticc  ^y 

3j  Contembts  an4  mifprifions  againft  the  klng^s  fer/on\ 
and  governmentf  may  be  by  fpeaking  or  writing  againft  them| 
curfing  or  wiftiing  him  ill,  giving  out  fcandalous  ftories  con«^ 
jpeming  him,  Or  dp^ng  any  thing  that  may  tend  to  leflen  hin^ 
in  the  efteem  of  his  fubjefts,  may  weakcn  his  govemment,  or 
pay  raife  jealoufie?  betM^^een  him  an^  his  people.  It  ha^ 
t)een  alfo  held  an  ofienc^  of  this  fpecies  to  drink  to  the  pioua 
memory  of  a  traitor ;  or  for  a  clergyman  to  abfplve  pey fon^ 
at  the  gallows,  who  there  perfift  in  the  treafons  for  which 
they  dic  :  thefe  being  afts  which  impliedly  encourage  rebeU 
lion.  And  for  this  fpecies  of  contempt  a  man  may  not  only 
iie  fined  and  imprifoned,  but  fufFer  the  pillory  or  other  in- 
famous  corporal  puniftiment  ^ :  ii^  like  manner  as,  in  the 
antient  German  empirc,  fuch  perfons  as  endeavoured  to  fow 
fedition,  and  difturb  the  public  tranquillity,  were  condenin-* 
^d  to  become  thc  objeds  of  public  notoriety  and  derifion,  by 
carrying  a  dog  upon  their  ftioulders  from  one  grcat  town  to 
anodier.  Theemperors  Othp  I.  and  Frederic  Barbaroftit 
^fli£i:ed  this  puniftiment  on  nohlemen  of  the  higheft  rank  % 

'  4.  CoNTEMPTS  againft  the  king's  tithy  not  amounting  to 
l^fon  oxpraerjmnire^  are  the  denial  of  his  right  to  the  crown 
|n  common  and  unadvifed  difcourfe  \  for,  if  it  bc  by  advifed- 
iy  fp^aking,  we  have  feen  *  that  it  amounts  to  a  praethunire. 
This  heedlefs  fpecies  of  contempt  is  however  puniftied  by 
pur  law  withf  fine  and  imprifonment.  Likewife  if  any  per- 
fbn  fliall  in  any  wife  hold,  aflirm,  or  maintain,  that  the  com- 
mon  laws  of  this  realm,  not  altered  by  parliament,  ought  not 
to  direfl;.  the  right  of  the  crown  of  England  ;  this  is  a  mif- 
demefnor,  by  ftatute  i^Eliz.  c.  i .  and  punifliable  with  for- 
feiture  of  goods^and  chattels.  A  contempt  may  alfo  arifc 
jfrom  refufihg  pr  neglefting  to  takethe  oaths,  appointed  by 
jjlatute  for  the  better  ftcuring  the  government ;,  and  yet  a£l:- 

F  I  Hawk.  P.  C.  60.  '  Mod.  Un.  Hift.  xxi^*  28»  119, 

1  Uyt»  •  Scepag.  91, 
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ing  in  a  public  ofTicc,  place  of  truft,  qy  othcr  capacity,  for 
which  the  faid  oaths  are  rcquircd  to  be  takcn ;  viz.  thofe  of 
allegiance,  fupremacy,  and  abjuration  5 ,  which  muft  be  taken 
within  fix  calendar  months  after  admiflion.  The  penalties^ 
for  this  contempt,  infli£led  by  ftatute  i  Geo,  !•  ft.  2.  c.  13. 
are  very  httle,  if  any  thing,  fliort  of  thofe  of  a  praemumre  ; 
being  an  incapacity  to  hold  the  faid  offices,  or  any  other ;  to 
profecute  any  fuit ;  to  be  giiardian  or  executor  ;  to  take  ariy 
legsicy  or  deed  of  gift  \  an^  to  vote  at  any  eleftion  for  mem- 
bers  of  parliament :  and  after  convidlion-  the  ofixjnder  ftiall 
alfo  forfeit  ^oo/  to  hitn  or  them  that  will  fue  for  the  fame. 
Members  on  the  foundation  of  any  college  in  the  two  uni- 
verfities,  who  by  tlais  ftatute  are  bound  to  take  the  oaths, 
muft  alfo  regifter  a  certificate  therepf  in  the  coUege  rcgifter,^ 
within  one  month  after ;  otlierwife,  if  the  eieftors  do  not 
remove  him,  and  elefl:  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  perCon  to  fucceed  him  by  his^. 
I  great  feal  or  fign  manual.  Befides  thus  taking  the  oaths  foir^ 
offices,  any  two  juftices  of  the  peace  may  by  the  fame  ftatute 
fummon,  and  tender  the  oaths  to,  any  perfon  whom  thcy 
fhall  fufpeft  to  be  difaffefted  ;  and  every  perfon  refufing  thc 
fame,  who  is  properly  called  a  non-juror,  fliall  be  adjudged 
a  popifli  recufant  convift>  and  fubjcfted  to  the  fame  penal- 
ties  that  were  mentioned  in  a  former  chapter  ^ ;  which,  in  th© 
cnd  may  amputit  to  the  alternative  of  abjui|ipg  the  re^lm^  oif 
fufFering  death  aa  a  felon, 

5.  CoNTOMPTS  againft  the  kin^s  pafaces  OT  courts  ofjujr, 
tlce  have  been  always  lookc^  uppn  as  high  mifprifions  :  and 
by  the  antient  law,  before  the  conqueft,  fighting  in  tbe- 
king's  palace,  orbcfore  the  king's  judges,  was  puniflied  with 
death\  So  too^,  in  thc  old  Gothic  conftitution,  there  were 
many  places  privileged  by  lawj^  quibus  major  reverentia  etfe- 
euritas  dehetur^  ut  templa  et  judicia^  quae  fanEla  hahehantury 
^•r-arces  et  aula  regis^ — denique  locus  quilihet  praefente  aut  ad^ 
ventante  rege"^.    ,And  at  prefent,  with  us,  by  the  ftatutc 

t  Secpag.  55.  u  Sticrnh.  dcjureGoth»  /.  y,^c,  j. 

▼  3  Inil.  140.  LL,  ^lured"  cep,  7,  £f  34, 
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33  Hch.  VIII.  c.  12.  malicious  ftriking  in  thc  king'8  pa- 
lace,  wherein  his  royal  perfon  refides,  whcreby  blood  is 
drawn,  is  punifhable  by  perpetual  imprifonment,  and  fine  at 
the  king's  pleafure  ;  and  alfo  with  lofs  of  the  ofFender's  right 
hand,  the  folemn  execution  of  which  fentence  i«  prefcribcd 
in  the  ftatute  at  length. 

^VTjIriiing  in  the  king's  fupCrlor  courts  of  juftice,  iit  f 
Weftminfter-hall,  or  at  thc  afTifes,  is  made  ftill  more  penal 
than  even  in  the  king's  palace.  The  reafon  feems  to  be, 
that  thofe  courts  being  antiently  held  in  the  king*s  palace^ 
and  before  the  king  himfelf,  ftriking  there  included  the  for- 
iner  cdntempt  againft  the  king's  palace,  and  fomething 
more;  viz.  the  difturbance  of  public  juftice.  Forthisrea- 
fon,  by'  thc  antient  common  law  before  the  conqueft  ^j 
ftriking  in  the  king's  courts  of  juftice,  or  drawing  a  fword 
therein,  was  a  capital  felony :  and  our  modern  law  retains 
fo  much  of  thc  antient  .fcverity  as  oniy  to  exchange  the  lofs 
of  life  for  the  lofs  of  £he  ofFending  limb.  Thereforc  a  ftroke 
or  blow  in  fuch  a  court  of  juftice,  whether  blood  be  drawn 
or  not,  or  even  afTaulting  a  judge  fitting  in  the  court,  by 
drawing  a  weapon,  widiout  any  blow  ftruck,  is  punifhable 
with  the  lofs  of  the  right  hand,  imprifonment  for  life,  and 
forfeiture  of  goods  and  chattels,  and  of,  the  profits  of  hls 
Jands  during  life  ^.  A  r.efcue  alfo  of  a  prifoner  from  any  of 
the  faid  courts,  without  ftriking  a  blow,  is  punifhed  with 
perpetual  imprifonment,  and  forfeiture  of  goods,  andofthe 
profits  of  lands  during  life  ^  :  being  looked  upon  as  an  of- 
fence  of  the  fame  nature  with  the  laft ;  but  only,  as  no  blow 
is  aftually  given,  the  amputation  of  the  hand  is  exoufed. 
For  the  like  reafon  an  affray,  or  riot,  near  the  faid  courts, 
but  out  of  their  ,a£lual  view,  is  punifhed  only  with  fine  and 
imprifonment  *• 

i       V  Lh*  tnau  c,  6.  LL*  Canut.  c,  56.         y  1  Hawk.  P.  C.   57. 
LL.  Alurtd.  c.  7.  *  ^TO.  Car.  373« 

^  Staujad.  P.  C.  38.  3  IhSl,  140,  i^t. 
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I  Npr  dnly  fuch  a^  ate  gliilty  of  ail  iflnial  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  fittxng  in  thc 
courts^  arc  guilty  of  a  high  mifprifion,  an.d  have  been  pu-^ 
niflied  with  larg^  fines,  imprifonment,  and  corp[6ral  puniih- 
ment';  And,  even  in  the  inferior  courts  of  the  king,  an 
^flFray^  or  conteihptuotis  behaviour,  is  punilhable  with  a  finc 
by  the  judges  thete  fitting  *,  as  by  the  fteward  ki  a  cotQrt-leety 
or  the  like  \ 

.  liiKE^^iirisE  all  fuch,  as  are  girilty  or  ahy  injurious  treat-^ 
ment  to  thofe  who  are  immediately  under  the  protc£li6n  of 
a  court  of  juftice,  are  pufiifliable  by  fine  and  imprifonment : 
as  if  a  man  aflaults  or  thf eatens  his  adverfary  for  fuing  hxm^ 
a  counfellor  or  attomey  for  being  employed  againft  him^  z 
juror  for  his  verdift,  or  a  gaolcr  or  othcr  miniftefial  ofiicer 
for  keepmg  hini  in  cuftody,  and  properly  executing  hijr 
duty  ^ :  which  offences,  whcn  they  procecdcd  farther  thari 
bare  threats,  were  puniflied  in  the  Gothic  conftitutions  with 
exile  and  forfeiture  of  goo4s<*« 

j  Lastlt,  to  cndeavour  to  difluadc  a  witncfs  frdm  giving 
evidence  \  to  difclofe  an  exaitfination  before  the  privy  coun-J 
cil ;  or,  to  advife  a  prifoner  to  ftand  mute ;  (all  of  whicb 
arc  impediments  of  juftice)  are  high  mifprifions,  and  con-i* 

\  tempts  of  the  king^s  courts,  and  punifliablc  by  finc  and  im-« 
prifonment.  And  antiently  it  was  held,.  that  if  one  of  thd 
grand  jury  difclafed  to  any  perfon  indidted  the  evidence  that 
appcared  againft  him,  he  was  thereby  made  acceflbry  to  tht 
ofience,  if  felony  5  and  in  treafon  a  principal.  And  at  thi» 
day  it  is  agreed,  that  he  is  guilty  of  a  high  mifprifion  %  and 
liable  to  be  fined  and  imprifoned  ^ 

«  Cro.  Car.  503.  «  SceBarr.  212.  27  Aff.  pl.  44*  §•  4«. 

*  1  Hawk.  P.  C.  58,  fol.  138. 

«  j  Inft.  141, 14»  f  i  Kawk.  P#  C.  55», 
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CHAPTER    THE    TENtrf» 

toF    DFFENGES    AoAiNst    PUBLId 

J  U  S  T  1  C  E. 

TH  E  order  df  our  diftribtition  Vrill  next  lcad  us  to  takrf 
into  confidcration  fuch  crimes  and  mifdcmefnors  a5 
more  efpecially  afFe£l  tke  cotnmon-^ia/thj  or  J^ublic  polity  of 
the  kingdom :  which  howevcr,  as  well  as  thofe  which  arc 
peciiliarly  pointed  ilgainft  thc  lives  and  fecurity  of  private 
fubjeils,  are  alfo  offences  againft  the  king,  as  the  pater-fa^ 
tnilids  oi  thc  natioh :  to  i^hom  it  appertains  by  his  regal  of* 
fic€  to  proteft  thc  comniunity,  and  each  individual  therdin, 
from  cvery  dcgrec  of  injurious  viojiencc,  by  cxccutifig  thofe 
laws^  which  the  people  themfelves  ih  conjunftion  with  him 
have  cnafted ;  or  at  leaft  have  confented  to,  by  an  agrecment 
^thet  exprefsly  made  in  the  perfons  of  their  rfeprefentatives> 
or  by  a  tacit  and  irilplicd  confent  prefumed  ahd  proved  by 
immem^irial  ufage. 

The  i^pccies  of  crimcSj  which  we  have  now  before  us,  i^ 
lubdivided  into  fuch  a  number  of  inferior  and  fubordinate 
elafles,  that  it  would  much  exceed  the  bounds  of  an  clcmcn- 
fary  treatife,  and  be  infupportably  tedious  to  the  reader,  were' 
1  to  cxamine  them  all  riiinutely,  or  with  any  degree  of  Criti-i 
cal  accuracy.  I  fliall  therefore  cdnfine  rnyfelf  principally  to 
general  definitions  or  defcriptions  of  this  great  varicty  of 
offences,  and  to  the  punifhntents  inflifled  by  law  for  cach 
patticular  offence ;  with  now  and  then  a  few  incidental  ob- 
fervations :  referring  the  ftudeut  for  more  particulars  to 
•  other  voluminous  authors;  who  have  treated  of  thefe  fubjefts 
with  greater  precifion  and  more  in  dctall,  than  is  confiftent 
with  the  plan  of  thefe  commentaries* 

The  crimcs  and  mifdcmefnors,  that.more  efpeclally  affeft 

thc  common-wealth,  may  be  divided  iato  five  fpecies ;  W2. 
13  offencci 
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offenccs  againft  publicy^/^nf,  againft  the  ipMic  peace,  againft 
public  trade,  againft  the  public  health^  and  againft  the  public 
police  or  oecommy ;  of  cach  of  which  we  will  take  a  curfory 
vicw  in  their  order. 

FiRST  then,  of  offences  againft  public  jujlice :  fome  of 
«rhich  are  felonious,  whofe  punifhment  may  extend  to  death; 
others  only  mifdemefnors.  I  ihall  begin  with  thofe  that  are 
moft  penal^  ^nd  defcend  gradually  to  fuch  as  are  of  lef$ 
maUgnity. 

1.  Imbezzling  or  vacating  records]  or  falfifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  ofr 
fence  againft  public  juftice.  It  is  enaftcd  by  ftatute  8  Hen. 
VI.  c.  12.  that  if  any  clerk,  or  other  perfon,  fhall  wilfully 
take  away,  withdraw,  or  avoid  any  record,  or  pr6cefs  in  the 
fupcrior  courts  of  juftice  in  Weftminfter-hall,  by  reafon 
whereof  the  judgment  ftiall  be  reverfed  or  not  take  effeft  ;  it 
fliall  be  felony  not  only  in  thc;  principal  aftors,  but  alfo  in  their 
procurers  and  abettors.  And  this  may  be  iricd  either  in  thc 
king's  bench  or  common  pleas,  by  a  jury  de  medietate;  half» 
officers  of  any  of  thc  fuperior  courts,  and  the  other  half 
common  jurors.  Likewife  by  ftatute  21  Jac.  L  c.  26. 
to  acknowlege  any  fine,  recovery,  deed  enroUed,  ftatute,  re- 
cognizance,  bail,  or  judgment,  in  the  name  of  another  per-  ^ 
fon  not  privy  to  the  fame,  is  felony  without  benefit  of  clergy. 
Which  law  extends  only  to  proceedings  in  the  courts  them- 
felves  :  but  by  ftatute  4  W.  &  M.  c.  4.  to  ,perfonate  any 
other  perfoii  (as  bail)  before  any  judge  of  affize  or  other  com* 
miffioner  authorized  to  take  bail  in  the  country,  is,  alfo  felony. 
For  no  man's  property  would  be  fafe,  if  recprds  might  be  fup- 
preffed  or  falfified,  or  perfons  names  be  falfely  ufurped  iu 
courts,  or  before  their  public  officers. 

2.  To  prevent  abufes  by  the  extenfivc  power,  which  thc 
law  is  obliged  to  repofe  in  gaolers,  it  is  enadled  by  ftatute 
X4  Edw.  III.  c.  10.  that  if  any  gaoler  by  too  great  durefg  of 
imprifQnment  make^  any  prifoner|  that  he  haA  in  ward,  be- 

come 
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come  an  approver  or  an  appellor  againft  his  wiU ;  that  is,  as  wc 
Ihall  fee  hereafter,  to  accufe  and  tum  evidence  againft  fome 
cther  peffon ;  it  is  felony  in  the  gaoler,  For,  as  fir  Edward 
Coke  obferves  *,  it  is  not  lawful  to  induce  or  excite  any  man 
cven  to  a  juft  accufation  of  another ;  miich  lefs  to  do  it  by 
durefs  of  imprifonment ;  and  leaft  of  all  by  a  gaoler,  to 
whom  the  prifoner  is  committed  for  fafe  cuftody. 

3.  A  THiRD  pffence  againft  public  juftice  is  ohJ}ru5lingt\iQ 
cxecution  of  lawful  procefs.     This  is  at  all  times  an  offence 
of  a  very  high  and  prefumptuous  nature ;  but  more  particu- 
larly  fo,  when  it  is  an  obftruftion  of  an  arreft  upon  criminal 
procefs.     And  it  hath  been  holden,  that  the  party  oppofing 
fuch  arreft  becomes  thereby/^r//V^/>j'  criminis ;  that  is,  an  ac- 
ceflbry  in  felony,  and  a  prmcipal  in  high  treafon  \    yFor- 
merly  one  of  the  greateft  obftruftions  topublic  juftice,  both 
of  the  civil  and  criminal  kind,  was  the  multitude  of  pretend- 
ed  privileged  places,  where  indigent  perfons  affembled  toge- 
ther  to  flielter  themfelves  from  juftice,  (efpecially  in  London 
and  Southwark)  under  the  pretext  of  their  having  been  an- 
tient  palaces  of  the  crown,  or  the  like  ^ :  all  of  which  fanc- 
tuaries  for  iniquity  are  now  demoliflied,  and  the  oppofing  of 
any  procefs  therein  is  made  highly  penal, by  the  ftatutes  8 &9 
Wiil.  III.  c.  27.   9  Geo.  I.  c.  28.  and  11   Geo.  I.  c  22. 
which  enaft,  thatperfons  oppofing  tbe  execution  of  any  pro- 
cefs  in  fuch  pretended  privileged  places  within  the  bills  of 
mortality,  or  abufing  any  ofiicer  in  his  endeavours  to  executc 
his  duty  therein,  fo  that  he  receives  bodily  hurt,  fliall  be 
guilty  of  felony,  and  tranfported  for  feven  years :  and  perfons 
in  difguife,  joining  in  or  abetting  any  riot  or  tumult  on  fuch 
account,  or  oppofing  any  procefs,  or  affaulting  and  abufing 
any  ofiicer  executing  or  for  having  executed  the  fame,  fliall 
be  felons  without  benefit  of  clergy. 

4.  An  efcape  of  a  perfon  arrefted  upon  criminal  procefs,  by 
eluding  tKe  viligance  of  his  keepers  before  he  is  put  in  hold, 
is  alfo  an  offence  againft  public  juftice,  andJrhe  party  himfelf 
is  punifliabie  by  fine  or  imprifonment  ^.    But  the  officer  per- 

*  3  Inft.  91.  ^  Sach  as  Whiti-Fritn^  and  ifa  cnvironsi 

^  1  Hawk.  P.  C.  121.  the5<zT;<jy  5  and  the  Mint  in  Southwark. 

rt  a  Hawk.  P.  C.  izi. 
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mitdng  fuch  efcapcy  elther  hj  negligence  or  cranivs^nce,  i$ 

much  more  culpabk  than  the  prifoner  i  the  natural  defire  of 

^berty  pleading  ftrong  iti  his  Whalf,  though  he  ought  in 

ftri£iiiefs  of  law  to  fubmit  himfe]f  quietlj  to  cuftodyi  till 

cieared  by  the  due  courfe  of  juftice*      Officers  therefors 

who,  after  arreft,  negllgently  permit  a  felon  lo  efcape,  are  alfo 

punifhable  by  fine  ^ :  t»tt  voluntary  efcapes,  by  confent  an4 

connivance  of  thc  ofiicer,  are  a  much  more  ferious  oflfence : 

for  it  is  generally  agreed  that  fuch  efcapes  amount  to  the 

fame  kind  of  ofFence,  and  are  punifhable  in  the  fame  degree, 

as  the  ofFence  of  which  thc  prifoner  is  guilty,  and  for  which 

he  is  in  cuftody,  whetber  treafon,  felony,  or  trefpafs.  .  And 

this  whethex  he  were  aSually  committed  to  gaol,  or  only 

iinder  a  barc  arreft  ^  But  the  officer  cannct  be  thus  punifhed, 

till  the  original  delinquent  hath  a£lually  received  judgmcnt 

or  been  attainted  upon  verdift,  confeffion,  or  outlawry,  of  the 

crime  for  which  he  was  fo  committed  or  arrefted:  otherwife 

it  might  happen,  that  the  officer  might  be  punifhed  for  treafou 

or  felony,  and  thc  perfon  arrefted  and  efcaping  might  turn 

out  to  be  an  innocent  man.     But,  before  the  conviflion  of 

the  principal  party,  the  officer  thus  neglefting  his  duty  may 

be  fined  and  imprifoned  for  a  mifdemefnor  ^. 

5»  Breach  of  prifon  by  the  ofFender  hlmfclf,  when  com- 
mitted  for  any  caufe,  was  felony  at  the  common  law  ^ :  or 
even  confpiring  to  break  it  K  ,  But  this  feverity  is  mitigated 
by  the  ftatute  de  Jrangentibus  prifonamy  i  Edw.  11.  which 
ena£ls,  that  no  perfon  fhall  have  judgment  of  life  or  rriember 
for  breaking  prifon,  unlefs  committed  for  fome  capital  of- 
fence.  So  that  to  break  prlfon  and  efcape,  when  lawfully 
commltted  for  any  treafon  or  felony,  remains  ftill  felony  as  at 
the  cOTimon  law  ;  and  to  break  prifon,  (whether  it  be  thc 
county  gaol,  the  ftocks,  or  otherufual  place  of  fecurity)  when 
iawfully  conftned  upon  any  other  inferior  cfaarge,  is  ftill 
punifhable  as  a  high  mifdemefnor  by  fine  and  imprtfonment. 
For  the  ftatute,  which  ordains  that  fuch  ofience  fliail  be  noi 

e  I  Hal.  P.  Q.6oo.  P.  C.  134,  5. 

f  I  Hal.P.C.  590.  a  Hawk.  P.  C^  »»1  Hal.  P.  C.  607. 

%Wm                   .  ^  BraA.  /•  3.«.  9« 
g  I  Hal.  P.  C.  588, 9.     %  Hawk. 
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longer  capital,  ncYCr  iftcant  to  exempt  it  cntireljr  from  cvery 
degtee  of  punifhmenti. 

($.  Rescue  is  the  forcibly  ^iid  kiknriHgiy  ffeexng  atio^ 
ther  from  an  arreft  or  imprifonnient;  ^nd  it  is  gcnerally  tbp 
fame  ofience  in  the  ftratiger  fo  refcuingj  as  it  wonld  have 
been  ina  gaaler  to  havc  voluntarily  permitfed  an  efcapc*  A 
refcue  therefore  of  onc  apprehended  for  fekMly,  is  felony  ; 
for  treafon,  -treafon ;  and  for  a  mitdemefnOf  >  »  mtfdemefnor 
alfo.  But  here  likewife»  as  upon  Toluntary  e£capes,  the  ptinci- 
palmuft  firft  be  attaintedorreceivejudgmentbefore  the  refcuer 
can  be  puniihed :  and  £or  the  fame  reafon;  becauie  perhaps  ia 
i^Gt  it  may  turn  out  that  there  hasbeenno  oSence  committcd^* 
£y  ftatute  1 1  Geo.  II.  c.  26.  and  24  Geo.  11«  c«  40.  if  five 
or  more  perfons  ailembk  to  reicue  any  retailers  of  fpirituous 
liquors>  or  i^o  affault  the  informers  againft  them^  it  is  felony» 
and  fubjeft  to  tranfportation  for  feven  years*  By  the  ftatute 
16  Geo.  il.  c.  ji.  to  convey  to  any  prifoner  in  cuftody  for 
treafon  or  felony  any  arms,  inftruments  of  efcape^  or  dif- 
guife,  without  the  knowlege  of  the  gaoler^  though  no  efcape 
be  attempted,  or  any  way  to  afiift  fuch  priibner  to  attempt  an 
efcapC)  though  no  efcape  be  a£tually  made,  is  felony,  and 
fubjedls  the  ofFender  to  tranfportation  for  feven  years :  or  if 
the  prifoner  be  in  cuftody  for  petit  larceny  or  other  inferior 
ofFence,  or  charged  with  a  debt  of  loo/,  it  is  thcn  a  mifde- 
mefiiorj  punifliable  with  fine  and  imprifonment.  And  by 
fevcral  fpecial  ftatutes  *,  to  refcue,  or  attempt  to  refcue,  any 
perfon  committed  for  the  ofFenccs  enumerated  in  thofe  afts, 
is  fclony  without  benefit  of  clergy  j  and  to  refcue,  or  attempf 
to  refcue,  the  body  of  a  felon  executed  for  murJer,  is  finglc 
felony,.  and  fubjeft  to  tranfportation  for  feven  years.  Nay,^ 
even  if  any  perfon  be  charged  with  any  of  the  ofFences  againft 
the  black-a£):,  9  Geo.  I.  c.  22.  and,  bcing  required  by  ordcr 
of  the  privy  CQuncil  to  furrender  himfelf,  ilegledls  fo  to  do 
for  fofty  days,  both  he  and  all  that  knowingly  conceal,  aid, 
abet,  or'  fuccour  him,  are  falons  without  benefit  of  clergy. 

i  2  Hawk.P.C.  iiS.  }I.  C20.  (Deftmying^tini^pilces,  &c^) 

^  I  tiaLp.C.  607.     Foft.  344.  19  Geo4  II.  c.  34.  (SmuggHng.)  25 

I  6Geo.I.  c.  23.  (Tranfportation.)       Gcn.  II.  c.  37.  (Murder.)  27  Geo. 

^Geo.  I.  c.  22r  (BUck-aa.)  %  Geo.       11«  c.  15.  (Black^^a;.) 
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7*  Another  dapital  offence  againft  public  juftice  is  thc 
returntng  from  tranfportation^  or  bcing  feen  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  fbr  which  the 
offcnder  was  ordered  to  bc  tranfported,  or  had  agreed  to 
tranfport  himfelf.  This  is  made  felony  without  benefit  of 
clergy  in  all  cafes,  by  ftatutes  4  Geo.  I.  c.  11.  6  Geo.  I, 
c-  23.  16  Geo.  11.  c.  15.  and  8  Geo.  IIL  c.  15.  as  is  alfo 
the  affifting  them  to  efcape  from  fuch  as  are  conveying  them 
to  the  port  of  tranfportation. 

J  8.  An  eighth  is  that  of  taktng  a  reivard^  under  pretence  of 
helping  the  owner  to  \i\sJiolen  goods.  This  was  a  contrivance 
Carried  to  a  great  length  of  villany  in  the  beginning  of  the 
reign  of  George  the  firft  :  the  confederates  of  the  felons  thus 
difpofing  of  ftolen  goods,  at  a  cheap  rate,  to  the  owners 
themfelves,  and  thereby  ftifling  all  farther  inquiry.  The 
famous  Jonathan  Wild  had  under  him  a  well-difciplined 
corps  of  thieves  who  brought  in  all  their  fpoils  to  him ;  and 
he  kept  a  fort  of  public  office  for  reftoring  them  to  the  owners 
at  half  price.  To  prevent  which  audacious  praftice,  ,to  the 
ruin  and  in  defiance  of  puhlic  juftice,  it  was  enafted  by  fta- 
tute  4  Geo.  I.  c.  11.  that  whoever  fliall  takeareward  under 
the  pretence  of  helping  any  one  to  ftolen  goods,  fliall  fuffisr  as 
the  felon  who  ftole  them  5  unlefs  he  caufes  fuch  principal  fe- 
lon  to  be  apprehended  and  brought  to  trial,  and  alfo  gives 
evidence  againft  them.  Wild,  ftill  continuing  in  his  old  prac- 
tice,  was  upon  this  ftatute  at  laft  convifted  and  executed  ™. 
9.  Receiving  of  ftolen  goods,  knowing  them  to  be  Jloleny 
is  alfo  a  high  mifdemefnor  and  affront  to  public  juftice.  We 
have  feen  in  a  former  chapter",  that  this  offence,  which  is 
only  a  mifdemefnor  at  common  law,  by  the  ftatutes  3  &4  W. 
8c  M.  c-  9,  and  5  Ann.  c.  31.  mafces  the  offender  acceffi>ry 
to  the  theft  and  felony.  But  becaufe  the  acceffory  cannot  in 
gpneral  be  tried,  unlefs  with  the  j^rincipal  or  after  the  prin- 
cipal  is  convidled,  the  receivers  by  that  means  frcquently 
cluded  jttftice.  To  remedy  which,  it  is  enafted  by  ftatute 
I  Ann,  c.  9.  and  5  Ann.  c,  31.  that  fuch  receivers  may  ftiU 
be  profecuted  for  a  mifdemefnor,  and  puniihe^  by  fine  and 
imprifonment,  though  the  principal  felon  be  not  before  taken 

xn  See  ftat.  6  Geo.  I .  c.  23.  §.  9.  fl  See  pag^.  381 
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fo  as  to  be  profecuted  and  convifted.     And,  xn  cafe  of  rc- 
ceiving  ftolen  lead,  iron,  and  certain  other  metals,  fuch  of- 
fence  is  by  ftatute  29  Geo.  II.  c.  30.  punifliable  by  tranf- 
portation  for  fourteen  years  ^.  So  that  now  the  profecutor  has 
two  methods  in  his  choice :  either  to  punifti  the  receivers  for 
the  mifdemefnor  immediately,  .before  the  thief  is  taken?;  or 
to  wait  till  the  felon  is  convifted,  and  then  punifli  them  as 
acceflbries  to  the  f«lony.  But  it  is  provided  by  the  fame  fta- 
tutes,  that  he  fliall  only  make  ufe  of  one,  and  not  both  pf 
thefe  methods  of  punifliment.     By  the  fame  ftatute  alfo 
29  Geo.  II.  c.  30.  perfons  having  lead,  iron,  and  other  me- 
tals  in  their  cuftody,  and  not  giviag  a  fatisfaftory  account 
how  they  came  by  the  fame,  are  guilty  of  a  mifdemcfnor 
and  punifliable  by  fine  or  imprifonment.     And  by  ftatute 
10  Geo.  III.  c.  48.  all  knowing  receivers  of  ftolen  plate  or 
jewels,  taken  by  robbery  on  the  highway,  or  when  a  burglary 
accompanies  the  ftealing,  may  be  tried  as  well  before  as  aftcr 
the  conviflion  of  the  principal,  and  whether  he  be  in  or  out 
of  cuftody ;  and,  if  convifted,  fliall  be  adjudged  guilty  of  fe- 
lony,  and  tranfported  for  fourteen  years  [a]. 

10.  Of  a  natiire  fomewhat  fimilar  to  the  two  laft  is  the  of- 
fence  of  iheft-hote^  which  is  where  the  party  robbed  not  only 
knows^  the  felon,  but  alfo  takes  his  ggods  again,  or  other 

o  See  alfajiatute  z  Geo.  III.  c.  28.     the  Thames. 
^.  iz.  for  oE  puni/hment  of  receivers         P  Fofter.  373.'  « 

of  goods  ftolen  by  bum-boats,  &c.  in 

amends, 
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[a]  By  ftatute  21  Geo.  III.  c.  68.  the  receiving  any  ftolencop« 
per,  brafs,  bell-metal,  or  utenfil  fixed  to  any  building,  or  any 
iron  rails  or  fencing  fet  up  in  any  court  or  other  place,  is  made 
iranfportation  for  leven  years,  or  three  years  imprifonm^nt  to  be 
kept  to  hard  labour. 

By  ftatute  21  Geo.  III.  c.  69.  the  receiving  ftolen  pewter  of 
any  kind  is  fubjeded  to  the  like  penalty,  altho'  the  principal  has 
not  been  convifted. 

By  22  Geo.  III.  c.  58.  the  receiving  any  ftolen  goods  (except 
lead,  iron,  copper,  brafs,  bell-metal  and  folder)  is  made  a  mif- 
demeanour,  puniftiable  by  fine  and  imprifonment,  or  whipping,  a« 
the  oourt  fhall  appoint ;  which  (hall  exempt  the  ofFender  from  be« 
ing  punifhed  as  accefTory,  altho'  the  principal  be  afterwards  con- 
vicled,  and  the  offbnce  fhaU  appear  to  be  grand  larccfty,  or  fonic 
greater  oirence. 
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tmends,  upon  agr^ement  not  to  profecute.  This  is  frequeot- 
Jy  c^I}ed  compounding  of  felony,  and  formerly  was  held  to 
m^ke  a  man  an  acceffory ;  but  is  now  punifhed  only  with 
fine  and  imprifonment  ^.  This  perverfion  of  juftice,  in  thc 
pld  Gothic  conftitutions,  was  liable  to  the  moft  fevere  an4 
infamous  punifhment.  And  the  Safic  law,  **  latroni  eumji^ 
**  mikm  hahuity  quifurtim  celare  vellety  et  occultefmejudice  com^ 
I  **  pofttionem  ejus  admittere  ^**  By  ftatute  25  Geo.  II.  c.  36. 
cven to advertife  a reward  for  the returnof  things ftolcn,  with 
no  queftions  afked,  or  words  to  the  fame  purport,  fubjeds  thc 
advertifer  and  the  printer  to  a  forfeiture  of  50/.  cach. 

H.  CoMMON  barretry  is  the  ofFence  of  freqaently  ex- 
clting  and  ftirring  up  fuits  and  quarrels  between  his  majef- 
ty's  fubjeftsj  either  at  law  or  otherwife*.  The  puniQi-p 
ment  for  this  ofFence,  in  a  common  perfon,  is  by  fine  and 
imprifonmeut :  but  if  the  ofFender  (as  is  too  frequently  the 
^afe)  belongs  to  the  profeffion  of  the  law,  a  barretor,  who 
|S  thus  able  as  well  as  willing  to  do  mifchief,  ought  alfo  tq 
be  difabled  from  praftifing  for  the  future  S  And  indeed  it 
is  enafted  by  ftatute  12  Geo.  I.  c.  2p.  that  if  any  one,  who 
hath  been  convicted  of  forgery,  perjury,  fubornation  of  per^ 
jury,  or  common  barretry,  fhall  pra£life  as  an  attorney,  fo- 
licitor,  or  agent,  in  any  fuit ;  the  court,  upon  complaint, 
fliall  examine  it  in  a  fummary  way  5  and,  if  proved,  fhall 
direft  the  ofFender  to  be  tranfported  for  feven  yeagj^,  Here- 
unto  nfay  alfo  be  referred  another  pfFence,  of  ecjual  malignity 
and  audacioufnefs ;  that  of  fuing  another  in  the  name  of  a 
li£litious  plaintiff:  either  one  not  in  being  at  all,  or  one 
who  is  ignorant  of  the  fuit.  This  ofFence,  if  committed  in 
any  of  the  king's  fuperior  courts,  is  left,  as  a  high  contempt, 
to  be  puniihed  at  their  difcretion.  But  in  courts  of  a  lower 
degree,  where  the  crime  is  equally  pernicious,  but  the  autho» 
rity  of  the  judges  not  equally  extenfivc,  it  is  direfted  by  fta-^ 
tute  8  1£X\7:,  c.  2.  to  be  punifhed  By  fix  months  imprifonmentj 
;ind  treble  damages  to  the  party  injured. 

(      12.  Maintenance  is  an  ofFence,  that  bears  a  near  rela- 
tion  to  the  former  5  being  an  officious  intern(ieddling  in  a  fuit 

R  1  ITawk.  P.  C.  125.  «  1  Hawk.  P,  C.  »43. 
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that  no  way  belongs  to  one,  by  mainitaimng  or  affifting  eidicr 
party  with  money  or  otherwife,  to  profecute  or  defend  it  "• : 
a  praftice  that  was  greatly  encouraged  by  the  firft  introduc« 
tion  of  ufes  ^.  This  is  an  ofFence  againft  public  juftice,  as 
it  keeps  alive  ftrife  and  contention,  and  perverts  the  reme-i 
dial  procefe  of  the  law  into  an  engine  of  oppreffion.  And 
therefore,  by  tlie  Roman  law,  it  was  a  fpecies  of  the  crimen 
falji  to  enter  into  any  confederacy,  or  do  any  a£l  to  fupport 
another's  lawfuit,  by  money,  witneflbs,  or  patronage  \  A 
man  may  however  maintain  the  fuit  of  his  near  kinfman,  fer- 
vant,  or  poor  neighbour,  out  of  charity  and  compaffion,  with 
impunity.  Otherwife  the  puniihment  by  common  law  is  fine 
and  imprifonment  y ;  and  by  the  ftatute  32  Hen.  VIIL  c.  9. 
a  forfeiture  of  ten  pounds. 

13.  Champerty,  campi-partttlof  is  a  fpecies  of  mainte- 
jiance,  andpuniflied  in  thefamemanner^ :  being  a  bargain 
with  a  plaintiiF  or  defendant  campum  partire^  to  divide  the 
land  or  other  matter  fued  for  between  them,  if  they  prevail 
at  law  ;  whereupon  the  champertor  is  to  carry  on  the  party^s 
fuit  at  his  own  expence  *.  Thus  chumpart^  in  the  French 
law,  fignifies  a  fimilar  divifion  of  profits,  being  a  part  of  the 
crop  annually  due  to  thc  landlord  by  bargain  or  cuftom.  In 
our  fenfe  of  the  word,  it  fignifies  the  purchafing  of  a  fuit, 
or  right  of  fuing  :  a  pradlice  fo  much  abhorred  by  our  law, 
that  it  is  jtt|e  main  reafon  why  a  chofe  m  aftion,  or  thing  of 
which  odiKath  the  right  but  not  the  pofleffion,  is  not«affign- 
able  at  common  law  •,  becaufe  no  man  fliould  purchafe  any 
pretence  to  fue  in  another's  right.  Thefe  pefts  of  civil  fo- 
ciety,  that  are  perpetually  endeavouring  to  difturb  the  re- 
pofe  of  their  neighbours,  and  officioufly  interfering  in  other 
men's  quarrels,  even  at  the  hazard  of  their  own  fortunes, 
were  feverely  animadvertcd  on  by  the  Roman  law :  "  qui 
*'  improbe  coeunt  in  alienam  litemj  ut  quicquid  ex  condemna* 
^*  tione  in  rem  ipfius  redaBum  fuerit  inter  eos  communicaretur^ 
**  /f^^  Julia  de  vi  privata  temntur^;^  and  they  were  punifli* 
cd  by  the  forfeiture  of  a  third  part^f  their  goods,  and  perpc- 

n  Hawk.  P.  C  249,  «  Ihtd»  257. 
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tual  infamy.  Hitherto  alfo  muft  be  referred  the  provifion  of 
the  ftatu^e  3  2  Hen.  VIII.  c.  9.  that  no  one  fhall  fell  or  pur- 
chafe  any  pretended  right  or  title  to  land,  unlefs  the  vendor 
hath  received  the  profits  thereof  for  one  whole  year  before 
fuch  grant,  or  hath  been  in  aftual  pofleflTion  of  the  land,  or 
of .  the  reverfioh  or  remainder ;  on  pain  that  both  purchafor 
and  vendor  ftiall  each  forfeit  the  value  of  fuch  land  to  the 
king  and  the  profecutor.  Thefe  offences  relate  chiefly  to 
tlie  commencement  of  civil  fuits :  but 

I  14.  The  compounditig  of  informations  upon  penal  ftatutes 
are  an  oflTence  of  an  equivalerit  nature  in  criminal  caufes  ; 
and  are,  befides,  an  additional  mifdemefnor  againft  puhlic 
juftice,'  by  ccntributing  to  make  the  laws  odious  to  the 
people.  At  once  therefore  to  difcourage  malicious  informers, 
and  to  provide  that  ofi^snces,  when  once  difcovered,  fliall  be 
duly  profecuted,  it  is  enafted  by  ftatute  i8Eliz.  c.  5.  that 
if  any  perfon,  iitforming  under  pretence  of  any  penal  law, 
make3  any  compofition  without  leave  of  the  court,  or  takes 
any  money  or  promife  from  the  defendant  to  exciife  him, 
(which  demonftrates  his  intent  in  commencing  the  profecu- 
tion  to  be  merely  to  ferve  his  own  ends,  and  not  for  the  pub- 
lic  good)  he  fhall  forfeit  10/,  fliall  ftand  two  hours  on  the 
pillory,  and  ftiall  be  for  ever  difabled  to  fue  on  any  popular 
or  penal  ftatute. 

15.  A  CONSPIRACY  alfo  to  indi£l:  an  innocent  ^|gan  of  fe- 
lony  falfely  and  malicioufly,  who  is  accordingly  indifted  and 
acquitted,  is  a  farther,  abufe  and  perverfion  of  pubtec  juftice  ; 
for  which  the  party  injured  may  either  have  a  civil  aftion  by 
writ  of  confpiracy,  (of  which  we  fpoke.in  the  preceding 
book  *=)  or  the  confpirators,  for  there  muft  be  at  leaft  two  to 
form  a  confpiracy,  may  be  hidi61:ed  at  the  fuit  of  the  king,  and 
were  by  the  antient  common  law  ^  to  receive  what  is  called  the 
villenoiis  judgment  \  viz.  to  lofe  their  liheram  legem^  whereby 
they  are  difcredited  and  difabled  as  jurors  or  witnefles  5  to 
forfeit  their  gcods  and  cWtels,  and  lands  for  life ;  to  have 
thofe  iands  wafted,  their  m)ufes  rafed,  their  trees  rooted  up, 
and  their  own  bodies  committed  to  prifon  ^.  But  it  now  is 
the;  better  opinion,  that  the  villenous  judgment  is  by  long 

c  See  Vol  III.  p9g.  126.  e  I  Hawk.  P.  C.  I9S' 
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difufe  bccome  obfolete  5  it  not  having  been  pronounced  for 
Ibcne  ages :  but  inftead  thereof  the  delinquents  are  ufually 
fentenced  to  imprifonment,  fine,  and  pillory.  To  this  head  } 
may  be  referred  the  ofFence  of  lending  letters,  threatening  to 
accufe  any  perfon  of  a  crime  punifhable  with  death,  tranf- 
portation,  pillory,  or  other  infamous  punifhment,  with  a 
view  to  extort  from  him  any  money  or  other  valuable  chat« 
tels.  This  is  punifhable  by  flatute  30  Geo.  II.  c.  24.  at 
the  difcretion  of  the  court,  with  fine,  imprifonment,  pillory, 
whipping,  or  tranfportation  for  feven  years. 

16.  The  next  oflence  againft  public  juftice  is  when  thc 

fuit  is  paft  it's  cpmmencement,  and  come  to  trial.     And  that  | 

is  the  crime  of  wilful  and  corrupt  perjury;  which  is  defined 

by  fir  Edward  Coke  *^,  tp  be  a  crimc  committed  when  a  law^ 

ful  oath  is  adminiftered,  in  fomeyW/nVj/proceeding,  to  a  per- 

fon  who  i^t?LX%/wtifuliy^  ahfolutely^  2Xi^  faJfely^  in  a  matter 

material  to  the  ifTue  or  point  in  queftion.     The  law  takes  no 

notice  of  any  perjury  but  fuch  as  is  committed  in  fome  court 

of  juftice^,  having  power  to  adminifter  an  oath ;    or  beforc 

fome  magiilrate  or  proper  ofEcer,  invefted  with  a  fimilar  au- 

thority,  in  fome  proceedings  relative  to  a  civil  fuit  or  a  cri- 

minal  profecution :  for  it  efteems  all  other  oaths  unnecefTary 

at  leaft,  and  therefore  will  not  punifh  the  breach  of  them. 

For  whi^ureafon  it  is  much  to  be  queftioned,  how  far  any  j 

magiftrailns  juftifiable  in  taking  a  voluntary  affidavit  in  any 

extrajudicial  matter,  as  is  now  too  frequent  upon  every  petty 

pecafion:  'fince  it.is  mbre  than  poffible,  that  by  fuch  idle 

oaths  a  man  may  frequently  inforo  cQnfcientiae  incur  the  guilt, 

and  at  the  fame  time  evade  the  temporai  penalties,  of  perjury. 

The  perjury  muft  alfo  be  corrupt,  (that  is,  committed  malo 

animo)  wilful,  pofitive,  andabfolute;  not  upon  furprize,  or 

the  like ;  it  alfo  muft  be  in  fome  point  material  to  the  quef- 

tion  in  difpute ;  for  if  it  only  be  in  fome  trifling  coliateral 

circumftance,  to  which  no  regard  is  paid,  it  isno  more  penal 

than  in  the  voluntary  extrajudicial  oaths  before-mentioned. 

Subornation  of  perjury  is  the  ofFence  of  procuring  another  to  j 

f  3  Infti  164« 
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take  fuch  a  falfe  oath,  as  conilitutes  perjury  in  thc  principal» 
j  The  punifhment  of  perjury  and  fubornation,  at  commait 
law,  has  been  various.  It  was  antiently  death  i  afterwards 
banifhment,  or  cutting  out  the  tongue  y  then  forfeiture  of 
goods;  and  now  it  is  fine  and  imprilonment,  and  never 
more  to  be  capable  of  bearing  teftimony  ^.  But  the  fta- 
tute  5  EIlz.  c.  9.  (if  the  ofFender  be  profecuted  thereon) 
infli<9:s  thc.  penalty  of .  perpetual  infamy,  and  a-  fine  of  40  A 
on  the  fuborner :  and  in  default  of  payment,  imprifon- 
ment  for  fix  months,  and  to  ftand  with  both  ears  nailed 
to  thc  pillory.  Perjury  itfelf  is  thereby  puniflied  with  fix 
months  imprifonment,  perpetual  inCamy,  and  a  fine  of  ao/, 
or  to  have  both  ears  nailed  to  the  pillory.  But  the  pro- 
fecution  is  ufually  carried  on  for  the  ofFence  at  common 
law  ;  cfpecially  as,  to  the  penahies  before  inflifted,  the  fta- 
tute  2  Geo.  II.  c.  25.  fuperadds  a  power,  for  the  court  to 
erdcr  thc  ofFender  to  be  fent  to  the  houfe  of  correfiion  for 
a  term  not  exceeding  feven  years,  or  to  be  tranfported  for 
the  famc  period ;  and  makes  it  felony  without  benefit  of 
I  clergy  to  return  or  efcapewithin  the  time.  It  has  fometimes 
been  wiflied,  that  perjury,  at  leaft  upon  capital  accufations, 
whereby  anothcr^s  life  has  been  or  might  have  been  deftroyed, 
was  alfo  render^d  capital,  upon  a  principal  of  retaliation  ; 
zs  it  is  in  all  cafes  by  tlie  laws  of  France  ^.  And  certainly 
the  odioufnefs  of  the  crime  pleads  ftrongly  in^behalf  of 
the  French  law.  But  it  is  to  be  confidcred,  that  Wiere  thcy 
admit  witneflcs  to  be  heard  only  on  the  fide  of  tlie  profecu- 
tion,  and  ufc  the  rack  to  extort  a  confeflion  from  the  accufed* 
In  fuch  a  conftitution  therefore  it  is  neceflary  to  throw  the 
dread  of  capital  punifhment  intothe  other  fcale,  in  ordcr  to 
kecp  in  awe  the  witnefies  for  the  crown;  on  whom  alone  the 
prifoner's  fate  depends ;  fo  fiaturally  does  one  crucl  law  bcgct 
another.  But  corporal  and  pecuniary  punifliments,  exile, 
and  perpetual  infamy,  are  more  fuited  to  the  genius  of  thc 
Englifli  law :  where  the  faft  is  openly  difcufled  between  wit^ 
neflTcs  on  hoti  fides,  and  thc  evidence  for  the  crown  may  bc 
j  contradifted  and  difproved  by  thofe  of  the  prifoner.    Wherc 

g  3  Inft.  163.  h  Montefq.  Sp.  L.  b.  29.  c.  11. 
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indeed  tKe  death  of  an  innocent  perfon  has  a£lua]Iy  been  the 
confequence  of  fuch  wilful  perjury,  it  falls  within  the  guih: 
of  deliberate  murder,  and  deferves  an  cqual  punifhxnent. 
which  our  antient  law  in  fa£t  infii£led  ^  But  the  mere  at- 
tempt  to  deftroy  life  by  other  means  not  being  capital,  thexc 
is  no  reafon  that  an  attempt  by  perjury  ihould ;  much  lefs  that 
this  crime  fliould  in  all  judicial  cafes  be  punifhed  with  deatiu 
For  to  multiply  capital  punifliments  lcfTens  their  efFea,  when 
applied  to  crimjps  of  the  deepeft  dye ;  and,  deteftable  as  per- 
jury  is,  it  is  not  by  any  means  to  be  compared  with  fomc 
cther  ofFences,  :Cor  which  only  death  can  be  inflifted :  and 
therefore  it  feems  already  (except  perhaps  in  the  inftance  of 
deliberate  murder  by  perjury)  very  properly  punifhcd  by  our 
prefent  law,  which  has  adopted  the  opinion  of  Cicero^^ 
derived  from  the  law  of  the  twelve  tables,  **  perjurii  poena 
•*  divitiay  exitium  ;    humana^  dedecusT 

1 7.  Bribery  is  the  next  fpecies  of  ofFence  agalnft  public 
juftice;  which  is  when  ajudge,  or  other  perfon  concemed 
in  the  adminiftration  of  juftice,  takes  any  undue  reward  to 
iBfluence  his  behaviour  in  his  oiHce  L  In  the  eaft  it  is  the  | 
cuftom  never  to  petition  any  fupcrior  for  jufticcj  not  exccpt- 
ing  their  kings,  without  a  prefent.  This  is  calculated  for 
the  genius  of  defpotic  countries  ;  where  the  true  principles 
of  governj»pnt  are  never  underftood,  and  it  is  imagined  that 
there  is  no  obligation  from  thc  fupcrior  to  the  inferior,  no 
relative  duty  owing  from  the  governor  to  the  governcd-  The 
Rqman  law,  though  it  contained  many .  feverc  injundlions 
againft  bribery,  as  well  for  felling  a  man's  vote  in  thc  fenatc 
or  otherpublic  aflembly,  as  for  the  bartering  of  common  jul^ 
tice,  yet,  by  a  ftrange  indulgence  in  one  inftance,  it  tacitly 
encouraged  this  prafticc ;  allowing  the  magiftrate  to  receivc 
fmall  prefents,  provided  they  did  not  in  the  whole  exceed  a 
hundred  crowns  in  the  year  ™ :  not  confidering  the  infmuat- 
ing  nature  and  gigantic  progrefs  of  this  vice,  when  once  ad- 
mitted.    Plato  therefore  more  wifely,  in  his  ideal  republic  % 

J  Bptton.  c.  5.  n»  Tf.  48.  Ti.  6, 
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ordcrs  thofc  who  takc  prefcnts  for  doing  their  duty  to  be 
punifhcd  in  thc  fcvcrcft  manner :  And  by  the  laws  of  Athens 
hc  that  offercd  was  alfo  profecuted,  as  well  as  he  that  received 
«bribc*.  In  England  this  offencc  of  taking  bribes  is  pu- 
niihcd,  in  inferior  officcrs,  with  finc  and .  imprifonment  j 
and  xn  thofc  who  offer  a  bribc,.  though  not  taken,  the  fame  K 
j-But  in  judges,  cfpecially  the  fuperior  ones,  it  hath  been  al- 
ways  looked  upon  as  fo  heinous  an  offence,  that  the  chief 
jufticc  Thorp  was  hanged  for  it  in  the  reign  of  Edward  III. 
By  a  ftatute^i  ii  Hen.  IV.  all  judges  and  officers  of  the 
king,-  conviftcd  of  bribcry,  fhall  forfeit  troble  the  bribe,  bc 
puniflied  at  the  king's  will,  and  be  difchargcd  from  the  king's 
fcrvice  for  cvcr.  And  fome  notable  cxamples  have  becn 
made  in  parliament,  of  perfons  in  the  higheft  ftations,  and 
otherwife  very  eminent  and  able,  but  contaminated  with  this 
fordid  vice. 

18.  Embracert  is  an  attempt  to  influcnce  a  jury  cor- 
ruptly  to  one  fidc  by  promifes,  perfuafions,  entreaties,  money, 
cntcrtainmcnts,  and  the  like '.  Thc  punifhment  for  the  perfon 
cmbracing  is  by  fine  and  imprifonmcnt ;  and  for  the  juror  fo 
cmbraced,  if  it  bc  by  taking  money,  the  punifhment  is  (by 
divcrs  ftatutes  of  the  reign  of  Edward  III.)  perpetual  infamy, 
imprifonmcnt  for  a  year,  and  forfciture  of  the  tenfold  value. 

19.  The /al/e  verdin  of  jurors,  whethcr  occafioned  by 
cmbracery  or  not,  was  antiently  confidered  as  criminal,  and 
thcrcfore  excmplarily  puniihed  by  attaint  in  the  manner  for- 
merly  mcntioned '. 

20.  Another  offence  of  the  famc  fpccies  is  the  negligence 
tfpuhllc  afficersy  entrufted  with  the  adminiftration  of  juftice, 
as  fheriffs,  coroncrs,  conftables,  and  the  like :  which  makes 
the  offender  liable  to  be  fined ;  and  in  very  notorious  cafes 
will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  bcneficial 
one  ^    Alfo  the  omitting  to  apprchcnd  perfons,  offering  ftolen 
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iron,  lead,  and  other  metals  to  fale,  is  a  mifdemefnor»  and 
puniihable  by  a  ftated  fine,  or  imprifonment,  in  purfuance. 
of  the  ftatute  29  Geo.  11.  c.  30. 

21.  There  is  yet  another  ofFence  againft  public  juftice,  1 
which  is  a  crime  of  deep  malignity;  and  fo  much  thc  deeper, 
as  there  are  many  opportunities  of  putting  it  in  pradice^  and 
the  power  and  wealth  of  the  ofFenders  may  often  deter  thc 
injured  from  a  legal  profecution.  This  is  the  opprejfton  and 
tyrannical  partiality  of  judges,  juftices,  and  other  tnagtflraies^ 
in  the  adminiftration  and  under  the  colour  of  their  ofEce. 
However,  when  profecuted,  either  by  impeachment  in  par- 
liament,  or  by  information  in  the  court  of  king*s  bench, 
(according  to  the  rank  of  the  ofFenders)  it  is  fure  to  be 
feverely  punifhed  with  forfciture  of  their  of&ces,  (eithcr 
confequential  or  immediate)  fines,  imprifonment,  or  other 
difcretionary  cenfure,  regulated  by  the  nature  and  aggrava- 
tions  of  the  ofFence  committed. 

22.  Lastly,  extortkn  is  an  abufe  of  public  juftice,  which' 
confifts  in  any  ofEcer's  unlawfuUy  taking,  by  colour  of  his 
office,  from  any  man,  any  money  or  thing  of  value,  that  is 
not  due  to  him,  or  more  than  is  due,  or  before  it  is  due  ^. 
The  punifhment  is  fine  and  imprifonment,  atid  fometimes  a 
forfeiture  of  the  office. 

«  X  Hawk.  P.  C.  170« 
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CHAPTER    THE.ELEVENTH. 

OF  OFFENCES  against  thb  PUBLIG 

PEACE. 


WE  are  next  to  confider  ofFences  againft  the  public 
peace;  the  oonfervation  of  which  is  intrufted  to  the 
loiag  and  his  officers^  in  the  manner  and  fot  the  reafbns  whicb 
wcre  formerly  mentioned  at  largc  *»  Thefe  oSences  are  eithcr 
fuch  as  are  an  a£tual  breech  of  the  peace ;  or  conftru£liyely 
fi>^  by  tending  to  make  others  break  it.  Both  of  thefe  fpecies 
are  alfa  cither  felonious,  or  not  felonious.  The  fekmous 
breaches  of  the  peace  are  ftrained  up  to  that  degree  of  malig» 
nity  by  virtue  of  feveral  modern  ftatutes :   and,  partieularly, 

I  !•  The  riotous  ajfemblifjg  of  twelve  perfons,  or  more,  and^ 
not  difperfmg  upon  proclamation.  This  was  firft  made  high 
treafon  by  ftatute  3  &  4  Edw.  VI.  c.  5.  when  the  king  was 
a  miaor>  and  a  change  in  religion  to  be  effefted :  but  that 
ftatute  was  repealed  by  ftatute  i  Mar.  c.  i.  among  the  other 
treafons  created  fince  the  25  Edw.  III ;  though  thc  prohibi* 
tion  was  in  fubftance  re-ena£ted,  with  an  inferior  degree  of 
punifhment,  by  ftatute  i  Mar.  ft.  2.  c.  12.  which  made  thc 
fame  offence  a  fingle  felony.  Thefe  ftatutes  fpecificd  and 
particularized  thc  nature  of  the  riots  they  wcre  meant  to  fup- 
prefs;  as,  forcxample,  fuch  as  were  fet  on  foot  with  inten- 
tion  to  offer  violence  to  the  privy  council,  or  to  changc  thc 
laws  of  the  kingdom,  or  for  certain  other  fpecific  purpofes : 
in  which  cafes,  if  the  perfons  werc  commanded  by  procla- 
mation  td.difperfe,  and  they  did  not,  it  Was  by  the  ftatute  of 
Mary  made  felony,  but  within  the  benefit  of  clergy ;  and 
alfo  the  aft  indemnificd  thc  peace  oflicers  and  their  affiftants, 
if  they  killed  any  of  the  mob  in  endeavouring  to  fupprefs  fuch, 
riot.  This  was  thought  a  neceffary  fecurity  in  that  fangui- 
nary  reign,  when  popcry  was  intendcd  to  bc  re-eftabKftied, 

a  Vol.L  pag.  xiS.  268.  550, 

which 
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\phicli  ^as  Hke  to  prodttce  great  difcontents :  but  at  fif ft  it 
was  ma4c  only  for  a  year,  and  was  afterwards  continiied  for 
that  queen'8  Ufe.     And,  by  ftatute  i  Eliz.  c.  16.  when  a  re« 
formation  in  religion  was  to  bc  once  more  attempted,  it  was 
reyiTed  and  continued  during  her  Kfe  alfo )  and  then  expired, 
From  the  acceffion  of  James  the  firft  to  the  death  ol  queen 
Anne,  it  was  nerer  once  thought  expedient  to  revive  it :  but» 
in  the  firft  year  of  George  the  firft,  it  was  judgcd  neccfary» 
in  order  to  fupport  the  execution  of  the  aft  of  fettlement,  to 
renew  it»  and  at  one  ftroke  to  make  it  perpetual,  with  large 
addittons.     For,  whereas  the  former  afts  exprefsly  defined 
and  fpeci&ed  wl]iat  fhould  be  ac(:ounted  a  riot^  the  ftatutc 
I  Geo.  I.  c.  5.  enafts,  generally,  that  if  any  twelve  perfons 
are  unlawfully  afTembled  to  the  difturbance  of  the  peace,  and 
any  one  juftice  of  the  peace>  iherifF,  under-flierifF,  or  mayor 
of  a  town  fhall  think  proper  to  command  them  by  procla-* 
mation  to  difperfe,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards»  fuch  contempt  (hall  be  fe- 
lony  without  bcnefit  of  clergy.     And  farther,  if  the  reading 
of  the  proclamation  be  by  forcc  oppofed,  or  the  reader  be  in 
any  manner  wilfully  hindered  from  the  reading  of  it,  fuch 
oppofers  and  hinderers  are  felons  without  benefit  of  clergy : 
and  all  perfons  to  whom  fuch  proclamation  oughttobaveb^en 
ntade^  and  knowing  of  fuch  hinderance,  and^not  di^rfing, 
are  felons  without  benefit  of  clergy.     There  is  the  like  in- 
demnifying  claufe,  in  cafe  any  of  the  mob  be  unfortunately 
killed  in  the  endeavour  to  difperfe  them ;  being  copied  from 
tke  2,0,  of  queen  Mary.     And,  by  a  fubfequent  clauiie  of  the 
new  aft,  if  any  perfon,  fo  riotoufly  afTembled,  begin  even 
before  proclamation  to  pull  down  any  church,  chapel,  meet* 
ing-hpufe,    dwelling-houfe»    or  out-houfeS|   they  ihall  be 
febns  without  benefit  of  clergy. 

a.  By  ftatute  i  Hen.  VII.  c.  7.  unlaivful  huntlng  ia  any 

legal  foreft,  park,  or  warreri^^^not  being  the  kxng's  property^ 

by  nighty  ox  with  painted  facesy  was  declared  to  be   fingl^ 

fclony.     But  now  by  the  ftatute  9  Geo.  I.  c.  22.  to  appear 

armed  in  any  inclofed  foreft  or  place  where  deer  are  ufually 

kcpt,  or  in  any  warren  for  hares  or  conies,  or  i(i  any  high 

xoad»: 
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Toady  opcn  heath»  common,  or  down,  by  day  or  night,  wlth 
faces  blacked  or  otherwife  difguifedy  or  (being  fo  difguifed)  to 
hunt,  wound,  kill,  or  fteal  any  deer,  to  rob  a  warr^n,  or  to 
fteal  fifli,  or  to  procure  by  gift  or  promife  of  reward  any 
perfon  to  join  them  in  fuch  unlawful  adi,'  is  felony  with* 
out  benefit  of  clergy.  I  mendon  thefe  offences  in  this  place, 
|iot  on  account  of  tlic  damage  thereby  done  to  private  pro- 
perty,  but  of  the  manner  in  which  that  damage  is  com* 
mitted :  namely,  with  the  face  blacked  or  with  other  difguife, 
and,  being  armed  with  offenfive  weapons,  to  the  breach  of 
the  public  peace  and  the  terror  of  his  majefty's  fubjei^s, 

I  3.  Also  by  the  famc  ftatute  9  Geo.  I.  c.  22.  amended  by 
ftattfte  27  Geo.  11.  c-  15.  knowingly  to  fend  any  letter  with« 
out  a  name,  or  with  a  fidiitious  name,  demanding  money, 
venifon,  or  any  othcr  valuable  thing,  or  threatening  (without 
any  demand)  to  kill  any  of  the  king's  fubjefts,  orto  fire  their 
houfes,  out-houfes,  bams,  or  ricks,  is  made  felony  without 
benefit  of  clergy.  This  ofFence  was  formcrly  high  treafon 
by  the  ftatute  8  Hen.  V.  c.  6. 

* 

4.  To  puU  down  or  deftroy  any  hcky  Jluice^  oxjtoodgate^ 
crefted  by  authority  of  parliament  on  a  navigable  river,  is  by 
ftatute  I  Geo.  II.  ft.  2.  c.  19.  made  felony,  puniftiable  with 
tranfportation  for  fcven  years  [b].  By  the  ftatute  8  Geo.  II. 
c.  20.  the  offence  of  deftroying  fuch  works,  or  refcuing  any 
perfon  in  cuftody  for  the  fame,  is  made  felony  without  be- 
nefit  of  clergy ;  and  it  may  be  inquired  of  and  tried  in  any 
adjacent  county,  as  if  the  faci  had  been  therein  committed. 
By  the  ftatute  4  Geo.  III.  c.  12.  malicioufly  to  damage  or 
deftroy  any  banks,  fluices  or  other  works  on  fuch  navigable 
rive,  to  open  the  floodgates,  or  otherwife  obftruft  the  na- 
vigation,  is  again  made  felony,  puniftiable  with  tranfporta- 
tion  for  feven  years.  And  by  the  ftatute  7  Geo.  III.  c.  40. 
(which  repeals  all  former  aft^  relating  to  turnpikes)  malici-. 
oufly  to  pull  down  or  otherwife  deftroy  any  turnpike-gate^f  or 
fence,  toU-houfe,  or  weighing-engine  thereunto  belonging, 

erciSled 

[b]  This  ftatuteof  I  Geo.  II.  ft.  2.  c.  19.  aft«r  fevcral  conti- 
nuances,  was  fuffered  to  cxpire  in  1748. 
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ere£ied  by  authbrity  of  parliament,  or  to  refcue  any  perfon 
in  cuftody  fot  the  fame,  Is  made  felony  without  benefit  of 
clergy ;  and  the  indiAment  may  be  inquired  of  and  tried  in 
any  adjacent  county  [c].  The  remaining  ofiences  againft  the 
publicpeace  are  merely  mifdemefnors,  and  no  felonies;  zsp 

5.  At^PRAts   (ffom  affr&i&y  to  tetrify)  afe  the  fightiHg 
6f  two  or  more  perfons  in  fome  public  place,  to  the  terroT  o£ 
his  majefty's  fubjefts  :  for,  if  the  fighting  be  in  private,  it  is 
fto  affra'^  but  an  affault  ^.     Affrays  may  be  fuppreffed  by  any  | 
private  perfon  prefent,  who  is  juftifiable  in  endeavouting  to 
part  the  combatants,  whatever  confequence  may  enfue  ^.  But 
inore  eipecially  the  conftable,  or  other  fimilar  officer,  how- 
^ver  denominated,  is  bound  to  keep  the  peace  5  and  to  that 
purpofe  may  break  open  doors  to  fupprefs  an  afFfay,  of:  ap*^ 
prehend  the  affrayers ;  and  may  either  carfy  thefti  before  st 
juftice,  ot  imprifon  thenAy  his  own  authority  fof  a  conve- 
nient  fpace  till  the  heat  is  ovef ;  and  may  then  perhaps  alfo 
make  them  find  fureties  for  the  peacie  ^,  The  punHhment  of 
Common  afirays  is  by  fine  and  imprifonment  5  the  meafure  o£ 
which  muft  be  regulated  by  the  circumftances  of -the  cafe  : 
for,  where  there  is  any  material  aggravation,  the  punifhment 
proportionably  increafes.     As  whete  two  perfons  eooUy  and 
deliberately  engage  in  a  duel :  this  being  attended  with  an 
apparent  intention  and  danger  of  murder,  and  bcirig  a  high 
Contempt  of  the  juftice  of  the  nation,  fs  a  fttong  aggfavation 
of  the  affray,  though  no  mifchief  has  a£t\ially  enfued  ^*  Ano- 
ther  aggravation  is,  when  thereby  the  officers  of  juftice  are 
difturbed  in  the  due  exccution  of  their  office :  0*  where  a  rc* 
fpe£k  to  the  particular  place  ought  to  reftrain  and  regulate 
men's  behaviour,  more  than  in  common  ones;  as  in  the 

b   I  Hawk.  P.  C.  134.  ^  IhU»  137. 

c  Ibid,  136.   ^  «  Ibid.  138. 

[cj  This  itatuteof  7  Geo.  lil.  c.  40.  is  repeaied  by  the  13  Geo.  Ill* 
c.  84.  and  thereby  the  dffence  is  made  felony»  and  tranfportation  for 
fcven  years,  or  imprifonment  for  any  time  not  exceeding  thi-ce  year»»  at 
the  difcreiion  of  the  judge  |^</^, 

(dy  [Thc  ftatute  of  13  Geo.  III.  c.  84.  cxccpt  fuch  parts  thereof  as 
kave  been  repealed,  varied,  or  aitered,  by  any  fubfequent  afts  of  parlia- 
ment,  is  extended  by  ftatute  «t  Geo.  III.  c.  2d.  to  all  a£^s  of  pariia- 
tnent  which  have  been  made  fince  the  time  of  the  p^fftng  of  the  laid  a£l 
iof  il  Geo.  ill.  and  which  fliail  hereafter  be  mide  for  amending  and 
repairing  any  particular  turnpike  roads  in  Engiand.]  -  ^ 

.  VoL.  IV.  K  king'»  J 
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I  king^s  courty  and  the  like.  And  upon  the  fame  account  alfo 
all  afirays  in  a  ch\irch  or  church-yard  are  efteemed  very 
heinous  offences,  as  being  indignities  to  him  to  whofe  fervicc 
thofe  place^  are  confecrated.  Therefore  merc  quarrelfomc 
wprd$>  which  are  neither  an  afiray  nor  an  offence  in  anjr 
other  place^  are  penal  here.  For  it  is  enafted  by  ftatute  5  &  6 
Edw.  VI.  c.  4.  that  if  any  perfon  fliall,  by  words  only^ 
quarrel^  chide,  or  brawl>  in  a  church  or  church-yard,  the 
ordinary  fliall  fufpend  him,  if  alayman,  abingrejfu  ecclefiae  (a); 
and,  if  a  clerk  in  orders,  from  the  miniftration  of  his  ofiicc 
during  pkafure.  And,  if  any  perfon  in  fuch  church  or 
church-yard  proceeds  to  fmite  or  lay  violent  hands  upon  ano- 
ther,  he  fliall  be  excommunicated  ipfofaElo ;  or  if  he  ftrikes 
him  with  a  weapon,  or  draws  any  weapon  with  intent  to 
ftrike,  he  fliall  befidcs  excommunication  (being  convifted  by 
a  jury)  have  one  of  his  ears  cut  oflE^  or,  baving  no  ears,  be 
branded  with  the  letter  F  in  his  cheek.  2"iw?  perfons  may  bc 
guilty  of  an  afiray :  but, 

6.  RiOTs,  routSy  and  ufilanjoftd  ajfemhlies^  muft  have  thret 
perfons  at  leaft  to  conftitute  them.  An  unlawful  aJfemUy  13 
when  three,  or  more,  do  aflemble  themfelves  together  to  do 
an  unlawful  a£l,  as  to  pull  down  inclofures,  to  deftroy  a 
warren  or  the  game  therein  \  and  part  without  doing  it^  or 
making  any  motion  towards  it  ^  A  rout  is  where  three  or 
more  meet  to  do  an  unlawful  a£t  upon  a  common  quarrel,  as 
forcibly  breaking  down  fences  upon  a  right  claimed  of  com- 
mon,  or  of  way  :  and  make  fome  advances  towards  it  *.  A 
ri&t  is  where  three  or  morc  aftually  do  an  unlawful  a£t  of 
violence,  elther  with  or  without  a  common  caufe  or  quarrel  ^ : 
as  if  thdy  beat  a  man  \  or  hunt  and  kill  game  in  another's 
park,  chafe,  warren,  or  liberty  ;  or  do  any  other  unlawful 
aft  with  force  and  violence »  or  even  do  a  lawful  a£i:,  a& 
femoving  a  nufance,  in  a  violent  and  tumultuous  maimer^ 
The  pufiifliment  of  unlawful  aflemblies,  if  to  the  number  of . 

^  3  Inft.  176.  k  3  Inft.  176.  \ 

t  Bro.  Abr^  t,  RioU  4>  5« 

(a)  By  ftatute  47  Geo.  III.  c.  44.  feft.  ».  no  fuit  fhail  be  commen^ed 
in  an  V '  eccleiiaftical  court  for  flri)cing  or  brawling  in  anychurchor 
churchyard  after  the  expiration  of  eight  calendar  months  ixom  the  time 
when  iuch  ofFence  ihali  bave  bcea  committed* 

i^  -       '/  ^    twclre. 


twelve^  wc  iavc  juft  now  feen,  may  be  Capital,  according 
^o  the  circumftances  that  attend  it;  but,  from  the  number 
©f  three  to  eleven,  is  by  fine  and  imprifonment  only.  The 
fame  is  the  cafe  in  riots  and  routs  by  the  cpmmon  law  ;  to 
which  the  pillory  in  very  enormous  cafes  has  beeii  fometimes 
fuperadded  K  And  by  the  ftatute  13  Hen.  IV.  c.  y.any  two 
juftices,  together  with  the  fheriff  or  under-flieriff  of  the 
county,  may  come  with  the  poje  comitatusy  if  need  be,  and 
fupprefs  any  fuch  riot,  affembly,  or  rout,  arreft  the  rioters, 
and  record  upon  the  fpot  the  nature  and  circumftances  of  the 
whole  tranfadion  ;  which  record  alone  fliall  be  a  fufHcient 
convidion  of  the  offenders.  In  the  interpretation  of  whicK 
ftatute  it  hath  beeh  holden,  that  all  perfons,  noblemen  and 
others,  except  women,  clergymen,  perfons  decrepit,  and  in*  • 
fants  under  fifteen,  are  bound  to  attend  the  juftices  in  fup- 
prefiing  a  riot,  upon  pain  of  fine  and  imprifonment ;  and  that 
any  battery,  wounding,  or  killing  the  rioters,  that  may  hap* 
pen  in  fupprefling  the  riot,  is  juftifiable  j.  So  that  our  an* 
tient  law,  previous  to  tfie  modem  riot  a£t,  feems  pretty  well 
lo  have  guarded  againft  any  violent  breach  of  the  pubiic 
peace  ;  efpecially  as  any  riotous  affembly  on  a  public  or  ge- 
neral  account,  as  to  redrefs  grievances  or  puU  down  all  in** 
clofares,  and  alfo  refifting  the  king^s  forces'if  fent  to  kecp  the 
peace,  may  amount  to  overt  afts  of  high  treafon,  by  levying 
war  againft  thc  king. 

7.  Nearly  rclated  to  this  head  of  riots  18  the  offence  of 
tumuhuous  petitioningi  which  was  carried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where- 
fore  by  ftatute  13  Car,  11.  ft.  i.  c.  5.  it  is  ena^ied,  that 
not  more  than  twenty  names  fliall  be  figned  to  any  pctition 
'  to  the  king  6r  either  houfe  of  parliament,  for  any  alteration 
or  matters  eftabliflied  by  law  in  church  or  ftate  ;  unlefs  the 
contents  thereof  be  previoufly  approved,  in  the  country,  by 
three  juftices,  or  the  majority  of  the  grand  jury  at  the  affifes  "^ 

or  quarter-feflions ;  ^and,  in  London,  by  the  lord  mayor,  al- 
dermen,  and  common  council  ^  :  and  that  no  petition  fliall 

i  xHawk.  P,  C.  159.  has,  fincc  the  reftoration,  ufually  take;i      ^ 

j   I  Hal.P.C.495.  iHawfc.P.C,i6i.  the  lead  in   pctidons  to  parliament  fcf 

k  This  may  be  one  reafon   (among  the  alccration  of  any  elUbiiihed  law. 
•ibert)  why  tht  cotforataQH  of  tondon  >  i 

K  2  b«  * 
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bc  dclivercd  by  a  company  of  morc  than  ten  perfbns :  on  pain 
in  either  cafeof  incurring  a  penalty  not  exceeding  100  /,  and. 
thrce  months  imprifonment. 

8.  An  eighth  offence  againft  the  public  peace  is  that  of  a 
Jcrcible  entry  or  detainer  ,•  which  is  committed  by  violently 
taking  or  keeping  pofleflion  of  lands  and  tenements^with  mc- 
naces,  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  perfon  diiTeifed,  or 
turned  out  of  pofleflion,  unlefs  his  entry  was  taken  away  or 
barred  by  his  own  negleft,  or  other  circumftances ;  which 
werc  explained  more  at  large  in  a  former  volume  ^  But  this 
being  found  very  prejudicial  to  the  public  peace,itwas  thought 
peceflary  by  feyeral  ftatutes  to  reftrain  all  perfons  from  the  ufc 
.of  fuch  violcnt  methods,  evcn  of  doing  themfelvcs  juftice ; 
and  much  more  if.theyhave  no  juftice  in  their  claim".  So 
that  the  entry  now  allowed  by  iaw  is  a  peaceable  one  5  that 
forbidden  is  fueh  as  is  carried  on  and  maintained  with  force, 
with  violence,  and  unufual  weapons.  By  the  ftatute  5  Ric. 
IL  fti  1.  c.  8.  all  forcible  entries  are  puniflied  with  impri- 
fonment  and  ranfom  at  the  king's  will.  And  by  the  feveral 
jlatutes  of  I  j  Ric.  H.  c.  2.  8  Hen.  VI.  c.  9.  31  Eliz.  c.  1 1. 
and  21  Jac.  I.  c.  15.  upon  any  forcible  entry,  or  forcible 
detainer  after  peaceable  etitry,  into  any  lands,  or  bcnefices  of 
the  church,  one  or  more  juftices  of  the  peace,  taking  fufii- 
cient  power  of  the  county,  may  go  to  the  place,  and  there 
record  the  force  upon  his  own  view,  as  in  cafe  of  riots  ;  and 
uponfuch  conviclion  may  commit  the  offender  to  gaol,  till 
he  makes  fine  and  ranfom  to  the  king.  And  mpreover  the 
juftice.or  juftices  have  power  to  fummon  a  jury,  to  try  the 
forcible  entry  or  detainer  complained  of :  and,  if  the  fame 
be  found  by  that  jury,  then,  befides  the  fiue  on  the  offender> 
the  juftices  fliall  make  reftitutionby  the  fiieriff^of  the  poflef- 
fion,  without  inquiring  into  the  merits  of  the  title  ;  for  the 
force  is  the  only  thing  to  be  tried,  puniflied,  and  remedied  by 
them  :  and  the  fame  may  be  done  by  indicSlfnent  at  the  gene- 
ral  feflions.  But  this  provifion  does  not  extend  to  fuch  aa 
cndeavour  to  maintain  poflTeflTion  by  forcc,  where  they  them- 

I  Sec  Vol.  III.  pag.  174,  Gfc.  m  i  Hawk.  P.  C,  141. 
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fclvcs,  or  thc  anccftors,  have  becn  in  thc  pcaceablc  cnjoy- 
mcnt  of  thc  lands  and  tcncmcnts,  for  thrcc  years  immediatc- 
ly  prcccding ". 

9.  The  ofFencc  of  riding  or  going  armedy  with  dangcrous  or 
unufual  wcapons,  is  a  crimc  againft  the  public  pcacc,  by  tcrri- 
fying  thc  good  people  of  thc  land  \  and  is  particularly  prohi- 
bited  by  the  ftatute  of  Northampton,  2  Edw.  III.  c.  3.  upon 
pain  of  forfeiture  of  the  arms,  and  imprifonmcnt  during  thc 
king^s-plcafurc  :  in  likc  manner  as,  by  thc  laws  of  Solon,  cvery 
Athenian  was  finablc  who  walkcd  about  the  city  in  ar- 
mour  «^. 

10.  SpREAmiiG/a/fe  newSf  to  makc  difcord  bctwcen  thc 
king  and  nobility,  or  conccrning  any  grcat  man  of  thc  realm, 
is  punifhablc  by  common  law  p  with  finc  and  imprifonmcnt ; 
which  is  confirmed  by  ftatutcs  Wcftm.  i.  5  £dw.  I.  c.  34, 
2  Ric.  II.  ft.  I.  c.  5.  and  12  Ric.  II.  c.  ii. 

11.  «False  zni. pretended propheciesy  with  intcnt  to  difturb 
the  peacc,  arc  cqually  unlawful,  and  more  penal;  as  thcy 
raife  cnthufiaftie  jcaloufies  in  thc  peoplc,  and  tcrrify  them 
with  imaginary  fears.  They  are  thereforc  puniftied  by  our 
law,  upon  the  famc  principle  that  fpreading  of  public  newS 
of  any  kind,  without  communicating  it  firft  to  the  magiftratc, 
was  prohibited  by  the  antient  Gauls  %  Such  falfc  and  prc- 
tendcd  prophecies  were  puniflied  capitally  by  ftatute  i  Edw, 
VI.  c.  I2#  which  was  repCfJed  in  the  reign  of  quecn  Mary. 
And  now  by  the  ftatute  5  Eiiz,  c.  1 5.  the  penalty  for  the  firft 
ofFence  is  a  fine  of  tcn  pounds  and  onc  year*s  imprifonmcnt  \ 
for  the  fecond,  forfeiture  of  all  goods  and  chattels,  and  im- 
prifonment  during  lifc, 

»  Holding  over  by  force,  where  the  *'  fuma  acceperit,  uti  ad  magiftratum  (ie» 

tenanf  s  title  wis  under  a  Jeafe,  now  ex-  ^*-  feraty  neve  cum  alio  cmmunicet :  quod 

piied,   is  faid  to  be  a  forcible  dcttincr.  *^  faepe  hcmines  temerarios  atque  imperit$s 

(Cro.  Jac.  X99O  "  falfsrumoribusterreriyetadfacinusim' 

•  Pott.  Antiq.  b.  I.  c.  a6.  **  pelli,  et dffummis  rebus  conf/itim  caperef 

9  2  Inft.  226.     3  Jrift.  198.  «  cognitum  f/f ."  Caef.  de  beU>  GaiL  Hb. 

4  *^  ffaient  kgibus  fan^um,  Jl  quis  6«  cap»  19« 

"  quid  de  republica  afnitlmis  rumort  aut  * 

K  3  12.  Be- 
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I  12.  Besides  adual  breachesof  the  peacoj  any  thingthait 
tends  to  provoke  or  excite  others  to  break  it,  is  an  oflence  of 
the  fame  denomination.  Therefore  challenges  tofighty  either 
by  word  or  letter,  or  to  "be  the  bearer  of  fuch  challenge,  arq 
punifliable  by  fine  and  imprifonment,  according  to  the  cir- 
cumftances  of  the  ofFende '.  If  this  challenge  arifes  on  ac-» 
count  of  any  moncy  won  at  gaming,  or  if  any  aflault  or  affray 
Jiappen  upQjn  fuch  account,  the  ofFender,  by  ftatute  9  Ann, 
c.  14.  fhall  forfeit  all  his  goods  to  the  crown,  and  fuffer  twQ 
years  imprifonment. 

j  13.  Of  a  nature  very  fimilar  to  challenges  are  lihelsy  libelli 
famofh  which,  taken  in  their  largeft  and  moft  extenfive  fenfe, 
fignify  any  writihgs,  piftures,  or  the  like,  of  an  immoral  or  * 
iUegal  tendency ;  but,  in  the  fenfe  under  which  we  arc  now  to 
confider  them,  are  malicious  defaihatiohs  of  any  perfon,  and 
efpecially  a  magiftrate,  made  public  by  either  printing,  writ-f 
ing,  figns  or  piftures,  in  order  to  provoke  him  to  wrath,  or 
expofe  him  to  public  hatred,  contempt  and  ridicule  *.  Thc 
diredl  tendency  of  thefe  libels  is  the  breach  of  the  pubUc 
peace,  by  ftirring  up  the  obje£ts  of  them  to  revenge,  and  per^ 
haps  to  bloodfhed.  The  communication  of  a  libel  to  any 
I  one  perfon  is  a  publication  in  thc  eye  of  the  law  ^ ;  and  there- 
Jbre  the  fending  an  abufive  private  letter  to  a  man  is  as  mucfe' 
$1  libel  as  if  it  were  openly  printed,  for  it  equally  tends  to  a 
breach  of  the  peace  *.  For  the  fame  reafon  it  is  immaterial 
with  refpeft  to  the  elTence  of  a  libel,  whether  the  matter  of 
it  be  true  or  falfe  " ;  fince  the  provocation,  and  not  the  falfity, 
is  thp  thing  to  be  puniflied  criminally :  though,  doubt-» 
lefs,  the  faWhood  of  it  niay  aggravatc  it's  guilt,  and  enhance 
I  it*s  punifhment.  In  a  civil  aftion,  we  may  remember,  a  libel 
mufl  appear  to  be  falfe,  as  well  as  fcandalous  "^  \  for,  if  the 
(jharge  bc  true,  the  plaintiff  has  received  no  private  injury,  and 
has  110  gtound  to  demand  a  compenfation  forhimfelf,  whateve^ 

»  l  Hawk.  P.  C,  135,  138,  215.  Poph.i39.  i  H^vrk.  P.  C.  195, 

•  Ibld^  193,  u  Moor.  627.  5  Rcp.  125.  II  Mod» 

f  Meor,  813.  99. 
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ofFence  it  may  be  againfl:  the  public  peace :  and  therefore, 
upon  a  clvil  aftion,  the  truth  of  the  accufation  may  be  plead* 
ed  in  bar  of  the  fuit.  But,  in  a  criminal  profecution,  the  | 
tendency  which.all  libels  have  to  create  animofities,  and  to  diC- 
turb  the  public  peace,  is  the  whole  tliat  the  law  confiders. 
And  thcrefore,  in  fuch  profecutions,  the  only  points  to  bc 
inquired  into  are,  firft,  the  making  or  publifliing  of  the  book 
or  writing ;  and,  fecondly,  whether  the  mattdr  be  criminal : 
and,  if  both  thefe  points  are  againft  the  defendant,  the  ofFencc 
againft  the  public  is  complete.  The  punifliment  of  fuch  li- 
bellers,  for  either  n;iaking,  repeating,  printing,  or  publiftiing 
the  libel,  is  fine,  and  fuch  corporal  punifliment  as  the  court 
in  it's  difcretion  fliall  inflift  5  regarding  the  quantity  of  the 
ofl^ence,  and  the  quality  of  the  offender  \  By  the  law  of  the 
twelve  tables  at  Rome,  libels,  which  afFefted  the  reputation 
of  aijother,  were  made  a  capital  ofience :  but,  before  the  reign 
of  Auguftus,  the  punifliment  became  corporal  only  ^.  Under 
the  empcror  Valentinian  *  it  was  again  made  capital,  not  only 
to  write,  but  to  publifli,  or  even  to  omit  deftroying  them. 
Our  law,  in  this  and  many  other  refpefts,  correfponds  rather 
with  the  middle  age  of  Roman  jurifprudence,  when  liberty, 
learning,  andhumanity,  were  in  thcir  fullvigour,  than  with 
the  cruel  edifts  that  were  eftabliflied  in  the  dark  and  tyranni- 
cal  ages  of  the  ancient  decemviri,  or  the  later  emperors. ' 

In  this,  and  the  other  inftances  which  we  have  lately 'con-  j 
fidered,  where  blafphemous,  immoral,  treafonable,  fchifma- 
tical,  feditious,  or  fcandalous  libels  are  puniflied  by  thc 
Englifli  law,  fome  with  a  greater,  othcrs  with  a  lefs  degree 
of  feverityil  the  IHerty  of  the  prejs^  properly  undcrftood,  is 
by  no  means  infringed  or'vioIated.  The  liberty  of  the  prefs 
is  indeed  efl!entl^  to  the  nature  of  a  free  ftate  ;  but  this  con- 
fifl^  in  laying  no^r^Wo^^/ reftraints  upon  publications,  and 
ftot  in  freedom  froi^  cenfure  for  criminal  mattcr  when  pub- 

»  I  Hawk.  p.  G.  196, 
\     y  '  ■  ■    ■■  S^uiaetjam  Itx 

Poinsque  latay  maJo  quae  nol/et  carmtne  quenquam 
pefcribi:  ^-"■^'vertere  modum  fonnuiim  i\^^U,     Hot,  od  Aug.  !$!• 

#  Co4»  9.  36, 
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liflied.  Every  frccman  has  an  undoubtcd  right  to  lay  what 
fentimcnts  he  pleafes  bcfore  the  public  :  to  forbid  this,  is  to 
dcftroy  the  frccdom  of  the  prefs :  but  if  he  publiftics  what  is 
improper,  mifchicvous,  or  illegal,  he  muft  take  the  confc- 
qucnce  of  his  own  temerity.  To  fubjedl  the  prefs  to  the 
Tcftridlivc  power  of  a  licenfer,  as  was  formerly  done,  both 
before  and  fince  the  revolutiop  *,  is  to  fubjctt  all  frcedom  of 
fentimcnt  to  thc  prejudices  of  onc  man,  and  make  him  thc 
^rbitrary  and  infallible  judge  of  all  controverted  points  in 
leaming,  rcligion,  and  government.  But  to  punifh  (as  the 
lawdocs  at  prefcnt)  any  dangerou$  pr  offcqfivc  writings^ 
which,  whcn  publifhed,  fhall  on  a  fair  and  impartial  trial  b^ 
adjudged  of  a  pernicious  tcndcncy,  is  ncceffary  for  the  prc-» 
fcrvation  of  pcac^  ^nd  good  order^  of  governmcnt  and  rcli-* 
gion,  the  only  folid  foundations  of  civil  libcrty,  Thus  the 
will  of  individuals  is  ftill  left  free  {  the  abufe  only  of  that 
frce  will  is  the  objeft  of  legal  punifliment.  Ncithcr  isi 
any  reftraint  hcreby  laid  upon  freedom  of  thought  or  inquiry ; 
liberty  of  private  fcn^imcnt  is  ftill  left  5  the  diffcniinating,  pr 
making  public,  of  bad  fentimcnts,  deftruftivc  of  thc  cnds  of 
focicty,  is  the  crime  which  fociety  correfts,  A  man  (fays  ^ 
$ne  writcr  pn  this  fubjeft)   may  bc  allowcd  to  kecp  poifons 

I      a  The  art  of  prinflng,   fQon  after  ifs  ix.  88.  230.)  ilTued  their  ordinances. for 

introdu£tion,  was  looked  upon  (as  well  that  purpofe,  founded  principally  on  tke 

m  England  as  in  other  countries)  as  ftarchamber  decree  0^^637.     In  166« 

merely  a  matcer  of  ftate,  and  fubjed  to  was  pafled  the  (laiute  13  &  14  Car.  II. 

the  coercioAof  thecrown.     It  was  there>  c*  33*  which  (with  fome  few  alteratioAsy 

fore  regul^ted  with  us  by  the  king^s  pro-  was  copied  from  the  parliamentary  orc^i- 

clamations,  prohibitions,  chartersof  pri-  nances^     Thi»  a^  expired  in  1 679,  but 

yilege  and  of  licence,  and  Hnally  by  the  was  revived^by  ftatute  i  Jac.  I^.  c.  17. 

decrecs  of  tSe   court   of  ftarcbamber ;  and  continued  till  1692.     It  was  then 

which  llmited  the  number  of  printers,  ^ontinued  for  two  years  longerby  ftatute 

and  of  prefles  which  ea^h  fliould  employ,  4  W.  &  M.  9.  24.  bi^t  though  frcquent 

and  prohibited  new  publications.  unlefs  attempts  were  made  by  the  government 

previoudy  approved  by  proper  licenfers.  to  revive  it,  in  thc  fubfequent  part  of 

On  the  den^olition  o^  this  odioi^s  jurif-  that  reign,  (Com.  Journ.  11  Feb.  i6$(4« 

di£tion  in  1641,   the  long  pariiamentof  26  Nov.  1695.  22  O^.  1696.  9  Feb* 

Charles  I,  after  their  rupturc  with  that  1697.     31  Jan.  1698.)  yet  the  parlii^., 

prince,  aflTumed  the  fame  powcrs  as  thp  pient  rcfiited  it  fo  ftrongly,   that  it  $. 

ftarchamber  exercifcd  with  refpe^  to  thc  nally  cxpired,  and  the  prefs  became  pro- . 

liccnfing  of  books  j.and  in  1643,  1647,  periy  free,  in  1694  j    and  \m  cver  fin^O 

J649,  and  1652,   (ScobcU.  i.  44.  134.  fo  continucd, 
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in  his  clofet^  but  not  publicly  to  vend  them  as  cordials.  And 
to  this  we  may  add,  that  the  oiily  plauGble  argument  here» 
tofore  ufed  for  the  reftraining  the  juft  freedom  of  the  prels» 
**  that  it  was  neceffary  to  prevent  the  daily  abufe  of  it/'  will 
entircly  Jofe  it*s  force,  when  it  is  fliewn  (by  a  feafonaUc 
cxertion  of  the  laws)  that  the  prefs  cannot  be  abufed  to  any 
bad  purpofe^without  incurring  a  fuitablepuniftiment :  whereas 
it  never  can  be  ufed  to  any  good  one,  when  under  the  con- 
trpul  of  an  infpefior.  So  true  will  it  be  found,  that  to  cen- 
fui-e  the  licentioufnefs^  19  to  maintain  the  liberty^  o£  tht 
prcfs. 
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CHAPTER     THE     TWELFTH, 

op    OFFENCES    against    PUBLIG 

TRADE. 

Oj-FFENCES  agalnft  public  tradey  Hke  thofc  of  the  pre- 
ceding  clafles,  are  either  felonious,  or  not  felonious. 
Of  the  firft  fort  are, 

I.  OwLiNG,  fo  called  from  it's  being  ufually  carried  on  in 
the  night,  which  is  the  ofFence  of  tranfporting  wool  or  flieep 
out  of  this  kingdom,  to  the  detriment  of  it's  ftaple  manufac- 
ture,  This  was  forbidden  at  common  law  *,  and  morc  par- 
ticularly  by  ftatute  ii  Edw.  III.  c,  i.  when  the  importancc 
of  our  wooUen  manufafture  was  firft  attended  to ;  and  therc 
are  now  many  later  ftatutes  relating  to  this  ofFence,  the  moft 
ufeful  and  principal  of  which  are  thofe  enafted  in  thc  reign 
of  queen  Elizabeth,  and  fince.  The  ftatute  8  Eliz.  c.  3, 
makes  the  tranfportation  of  live  (heep,  or  embarking  them 
on  board  any  fliip,  for  the  firft  ofFence  forfeiture  of  goods, 
and  imprifonment  for  a  year,  and  that  at  the  end  of  the 
year  the  left  hand  fhall  be  cut  ofF  in  fome  public  market,  and 
fliall  be  there  nailed  up  in  the  opencft  place  5  and  the  fecond 
ofFence  is  felony.  The  ftatutes  12  Carj  II.  c.  32.  and  7  &  S 
W.  IIL  c.  28*.  make  th^  exportation  of  wool,  fheep,  orfuU 
lcr's  earth,  liable  to  pecuniary  penalties,  and  the  forfeiturc 
of  the  intereft  of  the  fhip  and  cargo  by  tbe  owners,  if 
privy  i^  and  confifcation  of  goods,  and  three  years  imprifon^ 
ment  to  the  mafter  and  all  the  mariners.  And  the  ftatute 
^Geo.  I.  c.  1 1.  (amcndcd  and  farther  enforced  by  12  Gco.  II, 
c.  21.  and  19  Geo.  II,  c.  34.)  makes  it  tranfportation  for 
feven  years,  if  the  penalties  be  not  paid. 

a.  Smuggling,  or  the  ofience  of  importing  goods  with-» 
out  paying  the  duties  impofed  thereon  by  the  laws  of  thc  cuf^ 

•  Mir.  (;•  I.  §,  3, 
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toms  and  excife,  is  an  olfence  gcnerally  connefted  and  car- 
Tied  on  liand  in  hand  with  the  former.     This  is  reftrained  by 
ft  great  variety  of  ftatutes,  which  inflidt  pecuniary  penalties 
and  feifure  of  the  goods  for  clandeftine  fmuggling ;  and  affix 
the  guilt  of  felony,  with  tranfportation  for  feyenyears,  upon 
more  open,  daring,  and  avowed  praftices :  but  thc  laft  of 
thcm>  19  Geo.  II.  c.  34.  is  for  this  purpofe  inftar  omnium  «•  for 
it  makes  all  forcible  ads  of  fmuggling,  carried  on  indeiiance 
oi  the  laws,  or  even  in  difguife  to  cvade  them,  fclony  without 
benefit  of  clergy :  cnafting,  that  if  three  or  more  perfons  {hall 
•affemble,  with  fire-arms  or  other  offenfive  weapons,  to  aflift 
i'n  the  illcgal  exportation  or  importation  of  goods,  or  in  refcu* 
ing  th^^fame  after  feifure,  or  in  refcuing  offenders  in  cuftody    ' 
ibr  fuch  offences  \  or  ihall  pafs  with  fuch  goods  in  difguife;  or 
ihall  wound,  (hoot  at,  or  tiffault  any  officers  of  the  revenue 
when  in  the  execution  of  their  duty;  fuch  perfons  fliail  bc 
fclons  without  thc  benefit  of  clcrgy.     As  to  that  branch  of 
thc  ftatute,  which  required  any  perfon,  charged  upon  oath  as 
^  fmuggler,  under  pain  of  death,  to  furrender  himfclf  upon 
proclamation,  it  fecms  to  be  expired ;  as  the  fubfequent  fta- 
tutes  ^,  which  continue  the  original  a£l  to  the  prefent  time» 
4o  in  terms  continue  pnly  fo  much  of  the  faid  afl:  as  rclates 
to  the  punijhmnt  of  the  offenders,  and  not  to  the  cxtraordi-» 
liary  method  of  apprehending  or  caufing  them  to  furrcndcr : 
and  for  offences  of  this  pofitive  fpccics,  where  punifliment 
(though  ncceffary)  is  rendered  fo  by  the  laws  themfelves, 
which  by  impofing  high  duties  on  commoditics  increafe  the 
temptation  to  evadc  them,  we  cannot  furcly  be  top  cautious 
in  inflifting  tbe  penalty  of  dcjith*'  [d]. 

3.  Ano- 

>>  St4t.  26  Geo.  I.  c.  32.   \%  Geo.  II.     ^  See  Vol.  I.  p.  317.  Beccar.  ch.  33« 
f.  iS.   4  Geo.  III.   c.  12.  - 

[d]  By  ftatute  19  Geo.  III.  c.  69.  §.  23.  'Whereas  by  an  adt 
xnade  in  the  nineteenth  year  of  his  late  majeily  king  Geo.  II, 
which  was  to.continue  in  force  for  feven  years,  and  by  feveral  fub- 
fequent  a6^s  hath  been  continued  until  Sept.  29,  1785,  and  from 
tlfence  to  the  end  of  thenext  feflion  of  parlianient,  perfons  charged 
withTjeing  guilty  ofoffehces  in  the  faid  a£l  mendoned  were  re- 
quired  to  furrenaer  themfelves  within  a  time  limited,  and  that 
^Vk  0^^V  neglc^  or  refaifel  of  furrewier  they  were  to  be  deem^d  i 

ta  ^ 
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3*  Another  ,  offencc  againft  public  trade  is  fraudulent 
ianhruptcyy  which  was  fufEcicntly  jrpokcn  of  in  a  former  vo^ 

lume  \ 

« 

to  be  conviQed  and  attainted  of  felony :  and  whereas'doubts  have 
arifen,  whether  the  methods  prefcribed  in  the  faid  aft,  relative 
to  the  apprehending  and  harbouring  the  ofFenders,  or  for  caufing 
them  to  furrender,  were  re-enaded  and  continucd  by  the  faid  fe- 
Teral  ads;  it  is  ena£^ed  and  dedared,  that  all  the  rules,  matters 
and  things,  relative  to  the  furrender,  proclaiming,  apprehend^ 
ing,  harbouring,  and  puniihing  fuch  ofFenders,  are  continued  and 
re-ena£ked  by  the  faid  feveral  adls  continuing  the  faid  recited  aft. 
Which  rules  are  to  the  following  eiFed  : 

Wbcn  ^ny  perfon  fliall  be  cbarged  with  any  the  faid  oiFences, 
befbre  a  juftice  of  the  peace,  by  information  on  oath,  thejuflice 
ihall  certify  the  fame  under  his  hand  and  feal,  and  return  the  in- 
formauon  to  a  fecretary  of  flate,  who  ihall  lay  the  fame  before 
the  king  in  council ;  who  may  thereon  make  his  order,  command* 
ing  the  ofFender  to  furrender  in  forty  days  after  the  firfl  publica- 
tion  thereof  in  the  gazette,  to  one  of  the  judges  of  the  king's 
bench  or  a  jufUcc  of  the  peace,  who  thereon  fhall  commit  him  to 
gaoU  to  anfwer  the  charge  againfl  him  according  to  due  courfe 
of  law :  which  order  the  clerks  6f  the  privy  council  fhall  caufe 
to  be  forthwith  publifhed  in  the  two  fucceffive  gazettes,  and  to 
be  tranfmitted  to  the  fheriiF  where  the  oiFence  was  cbmmitted»; 
who  ihall  in  fourteen  days  caufe  the  fame  to  be  proclaimed  be^- 
tween  ten  in  the  morning  and  two  in  the  afternoon,  in  the  mar- 
ket  places,  on  the  market  days,  of  two  market  towns  in  the  fame 
county,  near  the  place  where  the  ofFence  was  committed  ;  and  a 
copy  of  the  order  ihall  be  affixed  on  fome  public  place  in  the  faid 
towns  :  And  if  fuch  oiFender  ihall  not  furrender  purihant  to  fuch 
order,  or  efcape  after  furrender,  he.ihall  be  attainted  of  felony 
without  benefit  pf  clergy. 

And  if  any  perfon,  after  the  time  appointed  for  furrender, 
Ihall  knowingly  harbour  fuch  oiFender;  he  ihall,  on  convidlion 
within  one  year,  be  guilty  of  felony,  and  tranfported  for  feven 
years.      ,  _  ^ 

And  every  perfon  who  ihall  take,  Qr  difcover  (6  that  he  may 
be  taken,  any  perfon  fo  advertjjfed  and  not  furrendering,  and 
caufe  him  to  be  brought  before  a  judge  of  the  king's  benfh,  or 
juflice  of  the  peace  for  London  or  Middlefex  (who  ihall  commit 
him  to  Newgate),  ihall  receive  500/  in  one  month  after  execu- 
2  tiQn 
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lumc  •* ;  I  fliall  thercfore^hcrc  barcly  mentlon  the  fcvcral  fpe- 
cics  of  fraud,  taken  noticc  of  by  thc  ftatutc  law ;  viz,  the 
bankrupt's  negled  of  furrendcring  liimfelf  to  his  crcditors  5 
his  non-conformity  to  thc  dire£tions  of  the  fevcral  ftatuics  ; 
his  concealing  or  imbezzling  his  eficdis  to  thc  value  of  20  /; 
9nd  his  withholding  any  books  or  writings  with  intcnt  to  dc- 
firaud  his  crcditors :  all  which  thc  policy  of  our  commcrcial 
country  has  madc  felony  without  bcncfit  of  clcrgy  *.  And  in- 
dccd  it  is  allowcd  by  fuch  as  arc  the  moft  averfc  to  thc  in- 
flidllon  of  capital  punifliment,  that  the  ofFence  of  fraudulent 
bankruptcy,  being  an  atrocious  fpecies  of  thc  cnmenfal/i^ouAt 
to  be  put  upon  a  le vcl  with  thofc  of  forgery  apd  f alfif ying  the 
coin^  And,  cven  without  adual  fraud,  if  the  bankruptcan- 

«I  See  Vol.  IL  pag.  481,  482*  f  Beccar.  ch«  34. 

€  Stat.  5  Geo.  II.  c.  30. 

tion  awarded,  from  the  commiffioners  of  the  cuftoms  or  excife  rc- 
fpedlively :  and  if  an  ofFender,  againll  whom  no  fuch  order  in 
council  ihall  have  foeen  made,  fhall  himfelf  fb  difcover  or  ap- 
prehend  any  other  againil  whom  an  order  hath  been-made  ;  he  (hall 
be  acquitted  of  all  his  own  offences  for  which  no  profecution  iis  then 
commenced,  and  ihall  alfo  hava  his  (hare  of  thereward  r  and  if 
any  perfon  ihall  be  maimed  or  grievouily  wounded  in  apprehend- 
ing  fuch  ofFender ;  he  ihall  receive  50  /,  over  and  above  fuch  othec 
ireward  as  he  may  have  as  apprehender :  and  if  ahy  perfon  ihall 
be  killed  in  apprehending,  his  executors  or  adminiflrators  ihall 
receive  100/. 

.  But  this  ihall  not  prevent  miniilers  of  juilice  from  taking  fuch 
ofFender  by  the  ordinary  courfe  of  law  ;  but  if  l^  ihall  be  taken 
before  the  expiration  of  the  time  limited  for  his  furrender^  no  fur- 
ther  proceedings  fhall  be  had  upon  the  order  made  in  council,  bat 
the  ofFender  fhall  be  brought  to  trial  by  due  courfe  of  law. 

'And  if  any  ofFender,  before  order  for  his  furrender,  ihall  dif- 
cover  two  or  more  accomplices,  fo  as  they  be  convi6led ;  he  ihall 
receive  50/  for  each,  and  be  difcharged  of  all  ofFences  for  which 
no  profecution  ihall  be  then  commenced  {e)  • 

{e)  [The  fame  claufes  are  copied  in  the  ilatute  24  Geo.  III. 
feff.  2.  c.  47.  relative  to  the  furrender,  apprehending,  harboar- 
ing,  and  puniihing  the  ofFenders  againil  that  a6l.] 

not 
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not  make  it  appear  that  he  is  difabled  from  paying  his  debts  by 
fome  cafual  lofsy  he  fhall  by  the  ftatute  2i  Jac.  I.  c.  ip.  be 
fet  on  the  pillory  for  two  hours,  with  onc  of  his  cars  naikd 
to  the  fame,  and  cut  o£F.  To  this  head  we  may  alfo  fubjoiny 
thatby  ftatute  32  Geo.  II.  c.  28.  it  is  felony  ^uniihable  by 
tranfportation  for  feven  ycars,  if  a  prifoner,  charged  in  exe- 
cution  for  any  debt  undcr  1 00/,  neglc£ls  or  rcfufcs  on  demand 
to  difcover  and  deliver  up  his  effefts  for  the  benefit  of  his  cre- 
ditors.  And  thcfe  are  the  only  felonious  offences  againft  pub- 
lic  trade  ;  the  refidue  being  mere  mifdcmefnors :  as, 

4.  UsuRT,  which  is  an  unlawful  contra£k  upon  the  loaa 
of  money,  to  receive  the  fame  again  with  exprbitant  increafe,* 
Of  this  alfo  we  had  occafion  to  difcourfe  at  large  in  a  formcr 
volume^.  We  thcre  obferved  that  by  ftatute  37  Hen.  VIII, 
c.  9.  the  rate  of  intereft  was  fixed  at  10 1  per  centper  annum^ 
which  the  ftatute  13  Eliz.  c*  8.  confirms  ;  and  ordaius,  that 
all  brokers  fliall  be  guilty  of  a  praemunire  that  tranfa£t  any 
contradis  for  more,  and  the  fecurities  themfelves  fliall  be  void. 
The  ftatute  2 1  Jac.  I.  c.  1 7.  reduced  intereft  to  eight^^  cent ; 
snd^  it  having  been  lowered  in  1650,  during  the  ufurpation, 
to  fix  per  cent^  the  fame  reduftion  was  re-ena£led  aftcr  the 
reftoration  by  ftatute  12  Car.  II.  c.  13.  and  laftly,  the  fta- 
tute  12  Ann.  ft.  2.  c.  16.  has  reduced  it  to  fiycper  cent» 
Wherefore  not  only  all  contrafts  for  taking  more  are  in  them- 
fclves  totally  void,  but  alfo  the  lender  fliall  forfeit  treble  the 
mdney  borrowed.  Alfo  if  any  fcrivener  or  brokev  takes  more 
than  five  fliillings  per  cent  procuration-money,  or  more  than 
twelve-pence  for  making  a  bond,  he  fliall  forfeit  20  /  with 
cofts,  ahd  fliall  fuffer  imprifonment  for  half  a  year.  And  by 
iftatute  17  Geo.  III.  c.  26.  to  take  more  than  ten  fliilling^ 
per  cent  for  procuring  any  money  to  be  advanced  on  any 
life-annuity,  is  made  an  indiftable  mifdemefnor,  and  punifli- 
able  with  fine  and  imprifonment :  as  is  alfo  the  offence  of 
procuring  or  foliciting  any  infant  to  grant  any  life-annuity  ) 
or  to  promifC)  or  otherwife  engage,  to  ratify  it  when  he 
comes  of  age. 

f  $M  Vol.  11,  pag,  451,  &(:« 
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j.Cheatino  Is  anothcr  offencc,  more  immediately  againft 
public  trade :  as  that  cannot  h^  carried  on  without  a  pun£li« 
lious  regard  to  common  honefty,  and  faith  betwcen  man  and 
man-  HithcT  thereTore  may  be  refcrred  that  prodigious  mul- 
titiide  of  ftatutes,  whicharemadeto  reftrain  andpunifh  deceita 
^n  particular  trades,  and  which  are  enumerated  by  Hawkina 
and  Burn,  but  are  chiefly  of  ufe  among  the  traders  thcmfelves* 
The  offence  alfo  of  breahing  the  qffife  of  brcad,  or  the  rules  laid 
downby  law,  and  particularly  by  ftatutes  31  Geo.  11.  c.  29« 
3  Geo.  III.  c.  II.  and  13  Geo.  III.  c*  62.  for  afcertaining  it'$ 
price  in  everygiven  quantity,  is  reducible  to  this  head  of  cheat- 
ing  :  as  is  likewife  in  a  peculiar  manner  the  offence  of  felling 
hjfalfe  nveights  andmeafures  ;  the  ftandard  of  which  fell  under 
our  confideration  in  a  former  volume  K  The  punifhment  of 
bakers^  breaking  the  affife,  was  antiently  to  ftand  in  thc  pil- 
lory,  by  ftatute  5 1  Hep.  III.  ft.  6.  and  for  brewers  (by  the 
fame  aft)  to  ftand  in  the  tumbrel  or  dungcart  * :  which,  aa  wc 
leam  from  domcfday  book,  was  Ae  punifliment  for  knavifli 
brewers  in  the  city  of  Cliefter  fo  early  as  the  reign  of  Eilwaifd 
the  confeflbr.  *f  Malam  cerevi/tam  faciensy  in  cathedrapoHeia^ 
*«  turflercorisi"  But  now  tbe  general  puniftiiment  for  all 
firauds  of  this  kind^  if  indifted  (as  they  may  be)  at  commoa 
law,  is  by  fine  and  imprifonment :  though  the  eafier  and  more 
ufual  way  is  by  levying  on  a  fummary  convi£lion,  by  diftrefa 
md  fale,  the  forfeitures  impofed  by  the  feveral  a£ts  of  parlia- 
ment.  Laftly,  any  deceitful  praftice,  in  cozening  another  by 
artful  means,  whether  in  matters  of  trade,  or  otherwife,  as 
by  playing  with  falfe  dice,  or  the  like,  is  punifliable  with  fine, 
imprifonment,  and  pillory  K  And  by  the  ftatutes  33  Hen. 
VIIL  c.  I.  and  30  Geo.  II.  c.  24.  if  any  man  defraudsan- 
other  of  any  valuable  chattels  by  colour  of  any  falfe  token, 
counterfeit  letter,  or  falfe  pretence,  or  pawns  or  difpofey  of 
another^s  goods  without  the  confent  of  the  owner,  he  ftiall 
fuffer  fuch  puniflimcnt  by  imprifonment,  fine,  pillory,  tranf- 
portation,  whippingy  or  other  corporal  pain,  as  the  court 
flxall  dircd. 


*»  Set  Vol.  I.  pag.  »74* 
^  3  Ijift.  ai9» 


j  Seld.  tit.  of  hon.  b*2.  c.  5«  §.3« 
*  X  Hawk.  P.  C.  188. 

6.  The 
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6.  THE  offcncc  oi foreftalKng  thc  markct  is  alfo  an  offcncc 
againft  public  tradc.  This,  which  (as  well  as  thc  two  fol- 
lowing)  is  alfo  an  offcncc  at  common  law  *,  was  dcfcribcd 
by  ftatute  5  &  6  Edw.  VI.  c.  14.  to  be'thc  buying  or  con- 
trafting  for  any  merchandize  or  viftual  coming  in  the  way 
to  market  5  or  diffuading  pcrfons  from  bringing  their  goods 
or  provifiorts  there  ;  or  perfuading  thcm  to  cnhance  the  price, 
when  there  :  any  bf  which  pradiccs  makc  thc  market  dcarer 
to  thc  fair  trader. 

7.  RegratinG  was  defcribed  by  thc  famc  ftatutc  to  bc 
the  buying  of  corn,  or  other  dcad  viftual,  in  any  markct, 
and  felling  it  again  in  thc  famc  market,  or  within  four  milcs 
of  the  place.  For  this  alfo  cnhances  thc  price  of  the  provi- 
fions,  as  every  fucceflive  feller  muft  havc  a  fucceffive  profit* 

8.  Engrossing  was  alfo  defcribed  to  be  thc  getting  into 
one*s  poffeffion,  or  buyincj  up,  large  quantities  of  corn  or 
other  dead  viftuals,  with  intcnt  to  fell  them  again.  ^  This 
muft  of  courfe  be  injurious  to  the  public,  by  putting  it  in  thc 
power  of  one  or  two  rich  men  to  raife  the  price  of  provifions 
at  their  own  difcretion.     And  fo  the  total  engroffmg  of  any 
other  commodity,  with  intcnt  to  fell  it  at  an  unreafonablc 
price,  is  an  offence  indi£tablc  and  finableat  the  commonlaw  ". 
And  the  general  penalty  for  thefe  three  offences  by  the  com- 
mon  law  (for  all  the  ftatutes  concerning  them  were  repealed 
by  12  Geo.  III.  c.  71.)  is,  as  in  othcr  minute  mifdemefnors, 
difcretionary  fine  and  imprifonment ".     Among  the  Romans 
thefe  offences  and  other  mal-praftices  to  raife  the  pricc  of 
provifibns,  werc  puniftied  by  a  pecuniary  mulft.  <*  Poena  vL 
««  gtnti  aureorum  Jiatuitur  adverfus  eunty  qui  contra  annomnt 
«<  fecerity  focietatemve  coierit  quo  annona  cariorjiat  °.'* 

g.  MoNOPOLiES  are  much  the  fame  offencc  in  othcr 
branches  of  trade,  that  engroffmg  is  in  provifions :  being  a 
licence  or  privilege  allowed  by  thc  king  fbr  thc  fole  buying 
and  felling,  making,  working,  or  ufing  of  any  thing  what- 

I  1  Hawk.  P.  C.  234«  "  i  Hawk  P.  C.  235. 

n  Cro.  C>r,  232%  ?  -^  4^«  ii«  «• 
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foever 5  whereby  the  fubjeft  in  general  is  reftrained  from  that. 
liberty  of  manufafturing  or  trading  which  he  had  beforeP. 
Thefe  had  been  carried  to  an  enormous  hcight  during  the 
reign  of  queen  Elizabeth ;  and  were  heavily  complained  of 
by  fir  Edward  Coke  %  in  the  beginning  of  the  rcign  of  king 
James  the  firft  :  but  wcre  in  great  meafure  remedied  by  fta- 
tute  21  Jac.  I.  c.  3.  which  decbres  fuch  monopolies  to  bc 
contrary  to  law  and  void ;  (except  as  to  patents,  not  exceed- 
ing  the  grant  of  fourteen  years,  to  the  authors  of  ncw  in- 
ventions ;  and  except  alfo  patents  concerning  printing,  falt- 
petre,  gunpowder,  great  ordnance,  and  fliot)  and  mo^o- 
polifts  are  puniflied  with  the  forfeiture  of  treble  damages  and 
double  cofts,  to  thofe  whom  they  attempt  to  difturb ;  and  if 
they  procure  any  aftion,  brought  againft  them  ibr  thefe  da- 
mages,  to  be  ftayed  by  any  extrajudicial  order,  other  than  of 
the  court  wherein  it  is  brought,  they  incur  the  penalties  of 
*praemunire.  Combinationa  alfo  among  vi£hiallers  or  arti» 
ficers,  to  raifc  the  price  of  provifiogs,  or  any  commodities,  or 
the  rate  of  labour,  are  in  many  cafes  feverely  puniflied  by 
particular  ftatutes ;  and,  in  general,  by  fts^tute  2  &  3  Edw. 
VI.  c.  15.  with  the  forfeiture  of  10/,  or  twenty  days  impri- 
fonment,  with  an  allowance  of  only  bread  and  water,  for 
the  firft  ofFence ;  20/,  or  the  pillory,  for  the  fecond ;  and 
40  /  for  the  third,  or  elfe  the  pillory,  lofs  of  one  ear,  and 
perpetual  infamy.  In  the  fame  manner,  by  a  conftitution  of 
the  emperor  Zeno%  all  monopolies  and  combinations  to 
keep  up  the  price  of  merchandize,  provifions,  or  workman- 
fliip,  were  prohibited,  upon  pain  of  forfeiture  of  goods  and 
perpetual  banifliment. 

10.  To  txtxcik  ztradein  any  town,  without  having  pre- 
vioufly  ferved  as  an  apprentice  forfeven  years  %  is  looked  upon 
to  be  detrimental  to  public  trade,  upon  the  fuppofed  want  of 
fufficient  flcill  in  the  trader ;  and  therefore  is  puniflied  by 
ftatute  5  Eliz.  c.  4.  with  the  forfeiture  of  forty  fliillings  by 
the  month, 

P  I  Hawk.  P,  C.  %%U  '  Cod,  4.  59.  X. 

%  3  Inft.  i8i.  •  See  VoL  I.  pa^.  427.    * 
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II.  Lastly,  to  prevent  the  deflru£Hon  of  our  homc  ma-^ 

nufadlures,  by  tranfporting  and  feducing  our  artijis   to  fettle 

jO)road,  it  is  provided  by  ftatute  5  Geo,  I.  c*  27.  that  fuch 

as  fo  entice  or  feduce  them  fliall  be  fined  100/,  and  bc  im-» 

prifoned  three  months ;  and  for  the  fecond  ofFence  fliall  be 

fined  at  difcretion,  and  be  imprifoned  a  year :  and  the  artifi- 

cers,  fo   going   into   foreign  countries,  and   not  returning 

within  fix  months  after  warning  given  thcm  by  the  Britifti 

embaflador  where  they  refide,  ftiall  be  deemed  aliens,  and 

fbrfeit  all  their  lands  and  goods,  and  flialj  be  incapable  of 

any  legacy  or  gift.     By  ftatute  23  Gco,  II.  c.  13.  thc  fedu- 

cers  incur,  for  the  firft  offence,  a  forfciture  of  500/  for  cach 

artificer  contrafted  with  to  be  fcnt  abroad,  and  imprifonment 

for  twehx  montha ;  and  for  the  fecond,  1000/,  and  are  liable 

to  two  years  imprifonment :  and  by  thc  fame  ftatute,  con- 

ne£led  with  14  Geo.  III.  c.  71.  if  any  perfon  exports  any . 

tools  or  utenfils  ufed  in  the  filk,  iinen,  cotton,  or  wooUen 

manufaftures,  (excepting  woolcards  to  North  America*)  he 

forfeits  the  fame  and  200/,  and  the  captain  of  the  ftiip  (hav- 

ihgknowlege  thereof)  100/;    and  if  any  captain  of  a  king's 

fliip,  or  officer  of  the  cuftoms,  knowingly  fuffers  fuch  exportn 

ation,  he  forfeits  1 00  /,  and  his  employment  5  and  i$  for  ever 

made  incapablc  of  bearing  any  public  office :  and  every  perfon 

collefting  fuch  tools  or  utenfils,  in  order  to  export  the  fame, 

fliall  on  convidiqa  2X  the  aflifcs  forfeit  fuch  tpols  and  alfo 

200/.  [e] 

t  Stat.  15  Geo.  III.  ^.  5. 

[e]  By  ftatute  21  Geo.  III.  c.  37.  The  faid  penalties  on  the 
captain  of  the  fhip  and  ofHcer  of  the  cuftoms  are  augraented  tp 
joo/:  and  if  any  perfon  fhall  Jiave  in  his  cuftody,  or  apply  for 
or  procure  to  be  made  any  fuch  tool  or  utenfil ;  he  fhall  forfeit 
the  fame,  and  zoq/,  and  be  imprifpned  for  twelve  months  and 
till  the  forfeiture  fhall  be  paid. 

And  by  22  Geo.  III.  c,  60.  If  any  perfon  fhall  contraft  withji 
or  endeavour  to  perfuade,  any  artiflccr  conccrned  in  printing  cal- 
licoes,  cottons,  muflins,  or  linens  of  any  fort,  or  in  prepar ing  any 
tpols  or  utQnfils  for  fuch  manufa<Sory,  to  o;o  out  of  the  kingdoni ; 
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he  fhall  fDrfeit  500  /,  and  be  imprironed'  for  twelve  months ;  fot 
a  fqcond  offence  iooo/,_and  be  imprifoned  for  two  years.  An4 
if  any  perfon  fhall  export  or  attempt  to  export  any  fuch  tools  or 
uteniils,  he  fhall  forfeit  the  fame  and  alfo  $00/;  and  any  officer 
ofthe  fhip  conmving  thereat,  fhall  fprfeit  500/;  and  if  it  is  a 
king's  fhip,  he  fhall  alfo  forfeit  bis  oiHce  and  be  incapaci* 
ated  (/). 

(/)  [And  by  25  Geo.  III.  c.  d'].  f.  6.  If  any  perfon  fhall 
contraft  with,  cntice,  perfuade,  or  endeavour  to  feduce  or  en- 
courage  any  artificer  or  workman  concerned  or  employed,  or 
who  fhkll  have  worked  at,  or  been  employed  in  the  iron  or  fleel 
maniifadures  in  this  kingdom,  or  in  making  or  preparing  any 
tools  cr  utenfils  for  fuch  manufadlory,  to  go  ont  of  Great-Britain, 
to  any  parts  beyond  the  feas  (except  to  Ireland),  and  fhall  -be 
convifted  thereof,  upon  indidlment  or  information,  in  the  court 
of  king's  bench  at  Weftminfter,  orby  indidlment  at  the  affizes,  or 
general  gaol-delivery,  or  quarter-fefSons  for  the  county  or  place 
whcrein  fuch  ofFence  fhali  be  committed,  or  the  ofFender  fhall 
live  or  refide,  or  by  indiftment  in  the  court  of  jufticiaryv  or  any 
of  the  circuit  courts  in  Scotland,  as  the  cafe  may  be ;  every  per- 
fon  fo  convidled  fhall  for  every  artificer  fo  contrafted  with,  en* 
ticed,  perfuaded,  encouraged  or  feduced,  or  attempted  fo  to  be, 
forfeit  and  pay  the  fum  of  500/,  and  fhall  be  committed  to  the 
common,  gaol  for  the  county,  place,  or  ftewartry  wherein  the 
offender  fhall  be  convifted,  there  to  remain  without  bail  or 
piainprize,  for  the  fpace  of  .twelve  calendar  months,  and  untiil 
fuch  forfeiture  fhall  be  paid ;  and  1000/  and  two  years  imprifoo* 
ment  for  a  fubfequent  ofFence. 

And  by  the  fame  aft  of  parliament  (feft.  l.)  if  any  perfon,  on 
any  pretence  whatfoever,  fhall  export,  load,  put  on  board  or 
pack,  or  caufe  or  procure  to  be  loaden,  &c.  any  fhip,  which  fhall 
be  bound  to  fome  place  beyond  the  feas  (except  to  Ireland),  or 
Ihall  bring  to  any  quay,  wharf,  or  other  place,  in  order  to  be 
laden  or  put  on  board  any  fuch  fhip,  any  tool,  &c.  in  the  zSi 
fpecified,  he  fhall  not  only  forfeit  fuchtools;  and  on  complaint 
upon  the  oath  of  one  or  more  credible  witnefs  or  witneffes  beforc 
any  juftice  of  the  peace,  it  fhall  be  lawful  for  fuch  juftice  to  ifTuc 
his  warrant  to  bring  the  perfon  fo  complained  of  before  him,  or 
fome  other  juftice ;  and  if  the  offender  fhali  not  give  a  fatisfadory 
account  before  the  juitice,  he  fhall  be  bound,  with  reafonable 
fureties»   to  appear  at  the  next  afHzeSf  or  the  quarter-feflions ; 
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and  in  cafe  fuch  perfon  fhall  refufe  or  negle£t  to  give  fuch  fe- 
curity,  then  fuch  jufHce  xnay  commit  him  for  trial ;  and  in  cafe 
any  fuch  perfon  fhall  be  convi£led  upon  any  indi6hnent  or  in- 
formation  againfl  him>  he  ihall  for  every  fuch  ofFence  forfeit  the 
fum  of  zool,  and  be  imprifoned  for  the  fpace  of  twelve  months, 
without  bail  or  mainprize>  jind  until  fuch  forfeiture  fhall  be  paid. 
And  by  feft.  3.  if  any  captain  of  a  fhip  fhall  knowingly  per- 
jnit  any  tooU  &c.  by  this  adl  prohibited  to  be  exported  as  afore- 
faid»  to  be  put  on  board  his  fhip»  he  fhall  for  every  fuch  ofFence 
forfeit  the  fum  of  200/;  and  if  the  faid  fhip  fhall  belong  to  his 
xnajefly,  then  the  captain  fhall  not  only  forfeit  the  fum  of  zoo  4 
but  fhall  alfo  forfeit  his  employment,  and  be  incapable  of  hold- 
ing  any  oiEce  or  emplpyment  under  his  majefty,  his  heirs  or  fuc- 
cefTors.  3ut  now  by  Hatute  26  Geo,  III.  c,  89.  it  is  lawful  to 
export  any  tools  or  utenfils  made  ufe  of  in  the  iron  or  fteel  manu<- 
fadlures  of  this  kingdom,  which  might  have  been  legally  ex-> 
ported  before  the  paifing  of  the  adl  of  25  Geo.  III.  above-men-» 
tionedi  exccpt  feveral  articles  in  th^  faid  a£l  of  z6  Ceo,  HU 
Ipecified» 
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CHAPTER     THE    THIRTEBNTK. 

OF  OFFENCES  against  thb  PUB- 
LIC  HEALTH,  and  thb  PUBLIG 
POLICE    OR  OECONOMY. 


THE  fourth  fpecies  of  ofTenceS)  more  efpecially  affe£ting 
the  commonwealth,  are  fuch  as  are  againft  the  public 
iealth  of  the  nation  j  a  concem  of  the  higheft  importance, 
and  for  the  prefervation  of  which  there  arc  in  many  countries 
fpecial  magiftrates  or  curators  appointed. 

I.  The  firft  of  thefe  ofiences  is  a  felony ;  but,  by  thc 
blefllng  of  providence  for  more  tlian  a  century  paft,  incapable 
of  being  committed  in  this  nation.  For  by  ftatute  i  Jac.  L 
c,  31.  it  is  enafled,  that  if  any  perfon  infe£ted  with  the 
plague,  or  dwelling  in  any  infe£ted  houfe,  be  commanded 
by  the  mayor  or  conftable,  Or  other  head  ofEcer  of  his  town 
or  vill,  to  keep  his  houfe,  and  fiiall  venture  to  difobey  it ; 
he  may  be  inforced,  by  the  watchmen  appointed  on  fuch  me- 
lancholy  occafions,  to  obey  fuch  neceflary  command :  and, 
if  any  hurt  enfi^e  by  fuch  inforcement,  the  watchmen  arc 
thereby  indemnified.  And  farther,  if  fuch  perfon  fo  com- 
manded  to  connne  himfelf  goes  abroad,  and  convetfes  in  com- 
pany,  if  he  has  no  plague  fore  upon  him,  bc^allbe  punifhed 
as  a  vagabond  by  whipping,  and  be  bouii(d  to  his  good  beha* 
viour :  but,  if  he  has  any  infeftious  fore  ujson  him,  unclired, 
he  then  fliall  be  guilty  of  felony»  By  the  ftahite  26  Geo.  II. 
c*6.(explainedandamendedby apGeo. lLc.8.(a))ihc  method  j 
of  performing  quarantinej  or  forty  days  probation,  by  fliips 
coming  from  infe£ted  countries,  is  put  in  a  much  more  re- 
gular  and  efie£taal  order  than  formerly,  and  mafters  of  fl^iips 
coming  from  infe£ted  places  and  difobeying  the  direfbions 
there  given,  or  having  the  plague  on  board  and  concealing  it, 
are  guilty  of  feloriy  without  benefit  of  clergy.     Thc  famc 
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pcnalty  alfo  attcnds  perfofls  cfcaping  from  thc  lazarets^  of 
places  wherein  quarantine  is  to  be  pcrformed  j  and  officers 
and  watchthen  ncglcffting  their  diity ;  and  perfons  cOnveying 
goods  or  letters  from  ihips  pevfoTming  quarantine. 

2-  A  SECOND,  but  much  irifetior  fpecies,  of  ofFence  againft 
^ublic  hcalth  is  the  kWihgof  unwbo/efofAe'provtfions.  To  pre- 
vent  which  the  ftatutie  5 1  Hen.  III.  ft.  6.  and  the  ordinance 
for  bakers,  c.  7.  prohibit  the  fale  of  cotrupted  wine,  conta-  • 
gious  or  unwholefome  flcfh,  ot  flefli  that  is  bought  of  a  Jew ; 
under  pam  of  amercemcnt  for  the  firft  offence,  pillory  for  the 
fecond,  fine  and  imprifonment  for  the  third,  and  abjuration 
I  of  the  town  for  the  fourth.  And  by  the  ftatute  12  Car.  11. 
c.  25.  §.  II.  any  brewing  or  adulteration  of  wine  is  punifhcd 
with  the  forfeiture  of  100/,  if  doneby  the  wholefale  mer- 
chant;  and  40/  if  done  by  the  vintner  or  retail  trader» 
Thefe  are  all  the  ofifences  which  may  properly  be  faid  to  re- 
fpe£l  the  publichealth. 

y.  The  laft  fpecies  of  ofiences  which  efpecially  affeft  the 
commonwealth  are  thofe  ^igainft  the  public/d?//V^  and  oeconomp 

(  By  the  public  police  and  oecpnomy  I  mean  the  due  regulation 
and  domeftic  order  of  the  kingdom  :  whereby  the  individuals 
of  the  ftate,  like  members  of  a  well-governed  family,  arc 
bound  to  conform  their  general  behaviour  to  the  rules  of  pro- 
priety,  good  neighbourhood,  and  good  manners  ;  and  to  bc 

,  decent,  induftrious,  and  inofi^enfive  in  their  refpefbive  fta* 
tions.  This  head  of  ofiences  muft  therefore  be  very  mifcel- 
laneous,  as  it  comprizes  all  fuch  crimes  as  efpecially  afie£l 
public  fociety,  and  are  not  comprehended  under  any  of  the 
four  preceding  fpecies.  Thefe  amount,  fome  of  them  to 
felony,  and  others  to  mifdemefnors  only.  Among  the 
•formerare, 

1.  The  ofience  oi  clandejtine  marrwges  %  forby  the  ftatute 
26  Geo.  II.  c.  33.  I.  Tofolemnize  marriage  in  anyother 
place  befides  a  church,  or  public  chapel  wherein  banns  have 
been  ufually  publifhed,  except  by  licence  from  the  archbi- 
fliop  of  Cahterbury ; — and,  2.  To  folemnize  marriagc  in 
fuch  church  or  chapel  without  due  publication  of  banns,  or 

Jicencc 
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Jlcence  obtained  frotti  a  proper  auth6rity  5-^do  both  of  them 
not  only  render  the  marriage  void,  but  fubjefl  tlie  perfon 
folemnizing  it  to  felony,  punilhed  by  tranfportation,  for  four* 
tcen  years :  as,  by  three  former  ftatutes  *,  he  and  his  afllftants 
were  fubjeft  to  a  pecuniary  forfeiture  of  100/.  3.  To  make  a  I 
falfe  entry  in  a  marriage  regifter  •,  to  alter  it  when  made  j  to 
forge,  or  counterfeit,  fuch  entry,  or  a  marris^ge  lic^ncej 
to  caufe  or  procure,  or  a£l  pr  affift  in  fuch  forgery  ^  to 
utter  the  fame  as  true,  knowing  it  to  be  counterfeit ;  or  (p 
deftroy  or  procure  the  deftruftion  of  any  regifter,  in  order  to 
vacate  any  marriage,  or  fubjeft  any  perfon  to  the  penalties  of 
this  adl ;  all  thefe  ofFences,  knowingly  and  wilfully  com- 
tnitted,  fubjefl:  the  party  to  the  guilt  of  felony  without 
benefit  of  clergy. 

2.  Another  felonious  ofFence,  with  regard  to  this  holy  1 
eftate  of  matrimony,  is  what  fome  have  corruptly  called 
bigamy,  whicK  properly  fignifies  being  twice  married ;.  but  is 
more  juftly  denominated  polygamyy  or  having  a  plurality  of 
wives  at  once  ^.  Such  fecond  marriage,  living  the  former 
huft)and  or  wife,  is  fimply  void,  and  a  mere  nullity,  by  the 
ecclefiaftical  law  of  England :  and  yet  the  legiflature  has^ 
thought  it  juft  to  make  it  felony,  by  reafon  of  it's  being  fo 
great  a  violation  of  the  public  occonomy  and  decency  of  a 
well-ordered  ftate.  For  polygamy  can  nevcr  be  endured  un- 
der  any  rational  civll  eftabhfhment,  whatever  fpecioUs  reafonis 
may  be  urged  for  it  by  the  eaftern  nations,  the  fallacioufnefs 
of  which  has  been  fuUy  proved  by  many  fenfible  writers :  but 

a  6  &  7  W.  III.  c.  6.  7  &  8  W.  III.  lanB,  by  ftatute^E^w.  I.  ft  3.  c.  5.  and 

C.  35«     10  Ann.  c.  19.  ^.  176.  bigamy  thereupon  became  no  uncom- 

I      b  3  Inft.  S8.     Bigamy,  according  to  mon  counter^lea,  to  theclaimofthebe* 

the  canonifts,  confifted  in  marrying  two  neiit  of  clergy.  (M.  40  2dw»  III,  42. 

virglns  fiiccenively,  one  afcer  the  death  M*  1 1  Hen,  W*  IT.  48.  M*  13  Hen,  IV, 

cf  the  ether,  or  in  once  marrying  a  wi-  6.     Staunf.  P«  C.  134.)     The  cogni* 

dow.     Siich  were  efteemed  incapable  of  sance  of  the  pleaof^/^tfmy  was  declared 

orders,  &c.  j  and  bya  canonof  thecoun-  by  ftatute  18  £<tw.  III.  ft*  3.  c.  i.  to 

cilofLyons,  A,  D.  1274,  held  under  belong  to  the  court  chriftian,  like  that 

popc   Gregory  X,  ^trt  cmni  pri-vtlegio  ofbafiardy,     Putbyftat.  i  Edw.  VI, 

clericAli  nudati  et  coercioni  fori  feeularis  c.  la.  §.  16.  bigamyvfzs  declaredto  be  no 

oddiSi,    {fiDecretaJ.  /.  12.)     This  ca-  longer  an  impedhnent  to  theclalm  of 

noQ  wai  adopted  and  cxplained  in  £ng.  clergy,     See  Da!.  2Z.    Dyer  201. 
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in  northcrn  countrics  the  very  naturc  df  thc  climate  feems  to 
rcclaim  againft  it;  it  never  having  obtained  in  this  part  of 
thc  world,  evcn.flrcm  the  time  of  our  German  anceftors,  who, 
as  Tacitus  informs  us  ^,  ^^propefoU  harharorumjingulis  uxori" 
*<  hus  contenti  funiJ^  It  is  therefore  puniftied  by  the  lawsboth 
of  anticnt  and  modern  Swedcn  with  dcath'*.  And  with  us 
in  England  it  is  ena£led  by  ftatute  i  Jac.  I.  c.  11.  that  if 
any  perfon,  being  married,  do  afterwards  marry  again,  the 
former  huftjand  orwife  bcing  alive,  it  is  fdony ;  but  within 
thc  benefit  of  clcrgy.  The  firft  wife  m  this  cafe  fhall  not  be 
admitted  as  a  witnefs  againft  her  huft)and,  bccaufe  flie  is  the 
true  wife  j  but  the  fecond  may,  for  flie  is  indecd  no  wi£e  at 
j  all  * :  and  fo,  vice  verfoy  of  a  fecond  hufl)and.  This  aft 
makes  an  exception  to  five  cafcs,  in  which  fuch  fecond  mar- 
riage,  though  in  the  three  firft  it  is  void,  is  yet  no  fclony  *". 
T.  Whcre  either  party  hath  been  continually  ahroadiox  fevcn 
years,  whether  the  party  in  England  hath  notice  of  the  other^s 
beirtg  living  or  no.  2.  Where  either  of  thc  parties  hath  been 
abfcnt  from  the  other  feven  years  within  this  kingdom,  and 
the  remaining  party  hath  had  no  knowlege  of  the  other's  being 
alive  within  that  timc.  3.  Where  there  is  a  divQrce  (or  fe- 
paration  amenfa  et  thoro)  by  fentence  in  the  ecclefiaftical 
court.  4.  Where  the  firft  marriage  is  declared  abfolutely 
void  by  any  fuch  fentence,  and  the  parties  loofed  a  vinculo. 
Or,  5.  Where  eithcr  of  the  parties  was  under  the  age  of 
confent  at  the  time  of  the  firft  marriage,  for  in  fuch  cafe  the 
firft  marriage  was  voidable  by  the  difagreement  of  either  par- 
ty,  which  the  fecond  marriage  very  clearly  amounts  to.  But 
if  at  the  age  of  confent  the  parties  had  agreed  to  the  marriage, 
which  completes  the  contraft,  and  is  indeed  the  real  mar- 
riage ;  and  afterwards  one  of  them  fliould  marry  again ;  I 
fliould  apprehend  that  fuch  fecond  marriagewould  be  wkhin 
the  reafon  and  penalties  of  the  aft. 

« 

3.  A  THiRD  fpecies  of  felony  againft  the  good  order  and 
occonomy  of  the  kingdom,  is  by  idlc  fo/Jiers  and  mariners 

c  demor.  Germ.  i8.       >  f  3  Inft.  89.  Kei.  27.  l  Hal.*P.  C. 

•*  Stlernh.  dcjureSueon,  L  3.  c.  2.  f>^^» 

«■  I  Hal.  P.  C.  693. 
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nuandering  about  thc  realm,  or  perforls  pretending  fo  to  be, 
and  abufing  the  name  of  that  honourable  profeffion^.  Such 
a  one  not  havlng  a  teftimonial  or  pafs  from  a  juftice  of  the 
peace,  limiting  the  time  of  his  paffage ;  or  exceeding  thc 
time  limited  for  fourteen  days,  unlefs  he  falls  fick  j  or  forging 
fuch  teftimonial  5  Is  by  ftatute  39  Eliz.  c.  17.  made  guifty  of 
felony  without  benefit  of  clergy.  This  fanguinary  law, 
though  in  praftice  defervedly  antiquated,  ftill  remains  a  dif- 
grace  to  our  ftatute-book :  yet  attend^d  with  this  mitigation, 
that  the  offender  may  be  delivered,  if  any  honeft  freeholder 
or  other  perfon  of  fubftance  will  take  him  into  his  fervicCj 
and  he  abides  in  the  fame  for  one  year  \  unlefs  licenced  to  de- 
part  by  his  employer,  who  in  fuch  cafe  fhall  forfeit  ten  pounds. 

4.  OuTLANDisH  perfons  calHng  themfelves  EgypiiatiSy  Or 
gy^esy  are  another  objeft  of  the  feverity  of  fome  of  our  un- 
repealed  ftatutes.  Thefe  are  a  ftrange  kind  of  commonweajth 
among  themfelves  of  wandering  impofters  and  jugglers,  who 
were  firft  taken  notice  of  in  Germany  about  the  beginning 
of  the  fifteenth  century,  and  have  fince  fpread  themfelves  all 
over  Europe.  Munfter  **,  who  is  followed  and  relied  upon  by 
Spelman*  and  other  writers,fixes  the  time  of  their  firft  appear- 
ance  to  the  year  141 7;  under  paflports,  real  or  pretended, 
from  the  emperor  Sigifmund,  king  of  Hungary.  And  pope 
Pius  II.  (whodied-^.  D.  1464)  mentions  them  in  his  hiftory 
as  thieves  and  vagabonds,  then  wandering  with  their  families 
over  Europe,  under  the  name  of  Zigari ;  and  whom  he  fup- 
pofes  to  have  migrated  from  the  country  of  the  Zigi,  which 
nearly  anfwers  to  the  modern  Circaffia.  In  the  eompafs  of  a 
few  years  they  gained  fuch  a  number  of  idle  profelytes,  (who 
imitated  their  language  and  complexion,  and  betook  them- 
feIyA:o  the  fame  arts  of  chiromancy,  begging,  and  pilfering) 
thdifthey  became^  troublefome  and  even  formidable  to  moft  of 
the  ftates  of  Europe.  Hence  they  were  expelled  from  France 
in  thc  year  1560,  and  from  Spain  in  1591  ^.  And  the  go- 
vcrnment  in  England  took  the  alarm  much  earlier:  for  in 
1530,  they  are  defcribed  by  ftatute  22  Hen,  VIII.  c.  lOt  ^s 

S  3  Inft.  85.  i  Giof.  T93. 

^  Cofmogr,  /.  3.  k  Pufrefne.  Gloffl  J.  aoo, 

<f  outlandifh 
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**  outlandifli  people,  calling  themfelves  Egyptians,  ufing  no 
«<  craft  nor  feat  of  merchandize,  who  havc  come  into  this 
«^  realm  and  gone  from  fhire  to  fhire  and  place  to  place  in 
<<  great  company,  and  ufed  great,  fubtil,  and  crafty  means 
«<  to  deceive  the  people ;  bearing  them  in  hand,  that  they 
«<  by  palmeftry  could.tell  men*s  and  women's  fortunes;  and 
<<  fo  mariy  times  by  craft  and  fubtilty  have  deceived  the  peo- 
<«  ple  of  their  money,  and  alfo  have  committed  many  heinous 
«  felonies  and  robberies."  Wherefore  they  are  direfted  to 
avoid  the  realm,  and  not  to  return  under  pain  of  imprifon- 
ment,  and  forfeiture  of  their  goods  and  chattels  :  and,  upon 
their  trials  for  any  felony  which  they  may  have  committed, 
they  fliall  not  be  entitled  to  a  jury  de  medietate  iinguae.  And 
afterwards,  it  is  enafted  by  ftatute  i  &  2  Ph.  &  M.  c.  4. 
and  5  Eliz.  c.  20.  (g)  that  if  any  fuch  perfons  fliallbe  imported 
into  this  kingdom,  the  importer  fliall  forfeit  40/.  And  if  the 
Egyptians  themfelves  remain  one  month  in  this  kingdom ; 
or  if  any  perfonj  being  fourteen  yeafs  old,  (whether  na- 
turalbom  fubjeftor  ftranger)  which  hathbeen  feen  orfound 
in  the  fellowfliip  of  fuch  Egyptians,  or  which  hath  difguifed 
him  or  herfelf  like  them,  fliall  remain  in  the  fame  one  month, 
at  one  or  feveral  times ;  it  is  felony  without  benefit  of  clergy : 
and  fir  Matthew  Hale  infoxms  us^,  that  atoneSufFoIk  aflifes 
no  lefs  than  thirteen  gypfies  were  executed  upon  thefe  ftatutes 
a  few  years  before  the  r^ftoratiori.  But,  to  tlie  honour  of 
our  national  humanity,  there  are  no  inftances  more  modern 
than  this,  of  carrying  thefe  laws  into  praftice. 

• 

,  5.  To  defcend  next  to  ofi^nces,  whofe  puniflimcnt  is  fliort 
of  death.  Common  nufanc^s  are  a  fpecies  of  ofFences  againft 
the  public  order  and  oeconomical  regimen  of  the  ftate^eing 
cither  the  doing  of  a  thing  to  the  annoyance  of  all  tha^png's 
fubjefts,  or  the  neglefting  to  do  a,  thing  which  the  coirrfnon 
good  requires  ™.  The  nature  of  common  nufances,  and  their 
diftinftion  homprivate  nufances,  were  explained  inthe  pre- 

\  I  Hal.  P.  C.  671.  "I  Hawk.  P.  C.  197. 

(g)  [This  adl  is  repcaled  by  ftacute  23  Geo.  III.  c.  51.  vid.    x 
ante  page  4.] 

/       S  ceding 
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ceding  volume  "  ;  when  we  confidered  more  particularly  tlie 
nature  of  the  private  fort,  as  a  civil  injury  to  individuals. 
I  fhall  here  only  remind  the  ftuucnt,.  that  qommon  nufances  1 
are  fuch  inconvenient  or  troublefome  ofFences,  as  annoy  the 
whole  community  in  general,  and  not  merely  fome  particular 
'perfon ;  and  therefore  are  indi£lable  only,  and  not  aftionable ; 
as   it  would  be  unreafonable  to  multiply   fuits,  by  giving 
every  man  a  feparate  right  of  aftion,  for  what  damnifies  him 
in  common  only  with  the  reft  orhis  fellow-fubjecls.  Of  this 
nature  are,    i .  Annoy ances  in  highivaysy  hridgeSy  and  public  I 
riversy  by  rendering  the  fame  inconvenient  or  dangerous  to 
pafs :  either  pofitively,  by  aftual  obftruftions  ;  or  negatively, 
by  want  of  reparations.    For  both  of  thefe,  the  perfon  fo  ob- 
ftrufting,  or  fuch  individuals  as  are  boujid  to  repair  and 
cleanfe  them,  or  (in  default  of  thefe  laft)  the  parifli  at  large, 
may  be  indifted,  diftreined  to  repair  and  amend  them,  and 
in  fome  c^fes  fined.  And  a  prefentment  thereof  by  a  judge 
of  affife,  isfc.  or  a  juftice  of  thc  peace,  ftiall  be  in  all  refpefts 
cquivalent  to  an  indiftment  •.     Where  there  is  an   houfe 
erefted,  or  an  inclofure  made,  upon  any  part  of  the  king's 
demefnes,  or  of  an  highway,  or  common  ftreet,  or  public 
water,  or  fuch  like  public  things,  it  is  properly  called  a  />vr- 
prejlure^*     2.  All  thofe  kinds  of  nufances,  (fuch  as  ofFcnfivc  | 
trades  and  manufaftures)  which  when  injurious  to  a  private 
man  are  aftionable,  are,  when  detrimental  to  the  public, 
puniftiable  by  public  profecution,  and  fubjeft  to  fine  accord- 
ing  to  the  quantity  of  the  mifdemefnor  :  and  particularly  the 
keeping  of  hogs  in  any  clty  or  market  town  is  indiftable  as  a 
public  nufance  '^.     3.  All  diforderly  inns  or  ale-houfes^  bawdy'»  f 
houfesy  gamingihoufesyjlage-plays  unlicenced,  booths  and  ftages 
forW^-dancerSy  mountebanksj  and  the  like,  are  public  nufan- 
ce^SPid  may  upon  indidlment  be  fupprefled  and  fined  ^  Inns, 
in  particular,  being  intended  for  the  lodging  and  receipt  of 
travellers,  may  be  indi£ted,  fuppreiTed,  and  the  inn-keepers 
fined,  if  they  refufe  to  entcrtain  a  traveller  without  a  very 

n  Vot.  III.  pag.  216.  fourpriiy  an  inclofure. 

o  Stat.  7  Geo.  III.  c.  42.  <\  Salk.  460.    / 

.    P  Co.  Litt.  277.  fwm  the  l^rench        r   i  Hawk.  P.  C.  198,  215. 

^  ,  ^        fufficient 
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i^clent  caufe :  for  thus  to  fruilrate  the  end  of  their  inftw 
ttttion  is  held  to  be  diforderly  behaviour  C  Thus  too  the  ho- 
fjpitable  laws  of  Norway  punifli,  in  the  fevereft  degree,  fucfe 
Jnn-keepers  as  refufe  to  furniih  accommodations  at  a  juft  and 
reafonable  price  *•    4,  By  ftatute  10  &  1 1  W.  III.  c.  17.  all 
lotterks  are  declared  to  be  public  nufances,  and  all  grants, 
patents,  or  licences  fpr  the  fame  to  bc  contrary  to  law.  But,  aes 
ftate-Iotteries  have,  for  many  years  paft,  been  found  a  ready 
mode  for  raifing  the  fupply,  an  zQt  was  made  19  Gea.  III. 
c.  2 1.  to  licence  and  regulate  thekeepers  of  fuch  lottery-oflSces» 
5.  The  making  and  felling  oijire-worls  ztiAfquibsy  or  throw- 
ing  them  about  in  any  ftreet,  is,  on  account  of  the  danger 
that  may  enfue  to  any  thatched  or  timber  buildings,  declared 
to  be  a  common  nufance,  by  ftatute  9  &  10  W.  III.  c.  7» 
and  therefore  is  punifhablc  by  fine.     And  to  this  head  we 
may  refer  (though  not  declared  a  common  nufance)  the 
making,  keeping,  or  carriage,  of  too  large  a  quantity  of 
gunponuder  at  one  time,  or  in  one  place  or  vehicle  5  which  is 
prohibited  by  ftatute  12  Gco.  IIL  c.  6r.  under  heavy  pe- 
I  nalties  and  forfeiture.     6.  Eaves^droppersy  or  fuch  as  liften 
under  walls  or  windows  or  the  eaves  of  a  houfe,  to  hearken 
after  difcourfe,  and  thereupon  to  frame  flanderous  and  mif- 
chievous  tales,  are  a  common  nufance  and  prefentable  at  the 
court-Ieet^  :  or  are  indiftable  at  the  feflions,  and  punifliable 
fay  fine  and  finding  fureties  for  their  good  behaviour  ^.  7.  Laft- 
ly,  a  common  fcoldy  communis  rixatrixy  (for  our  law-Iatin  con- 
fines  it  to  the  feminine  gender)  is  a  public  nufance  to  her 
neighbourhood.     For  which  ofFence  ftie  may  be  indifted  ▼  j 
and,  if  convi<9:ed,  fliall^  be  fentenced  to  be  placed  in  a  cer- 
tain  eqgine  of  corre£l:ion  called  the  trebucket,  caftigatory,  or 
cucking  ftool,  which  in  the  Saxon  language  is  faid  tc^gnify 
the  fcolding  ftool ;  though  now  it  is  frequently  C(4Kpted 
into  ducking  ftool,  becaufe  the  refidue  of  the  judgmOTt  is, 
that,  when  flie  is  fo  placed  therein,  flie  fliall  be  plunged  in 
the  water  for  her  punifliment  *. 

f  I  Hawk.  P.  C.  225.  ▼  6  Mod.  213. 

«  Stiernh.  dejure  Sueon.  /.  l.  f.  9.         ^   i  Hawk.  P.  C.  19S.  aoo.* 

t  Kitch.  of  courts.  20.  *  3  Inft.  219* 

«  Ihid.     I  Hawk.  i'.  C.  13*.  I 

6.  Idlene$9  ; 
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6.  Tdleness  in  any  perfon  whatfoever  is  alfo  a  high  of-  j 
fence  againft  the  public  oeconomy.    In  China  it  is  a  maxim, 
that  if  there  be  a  man  who  doesnot  work,  or  a  woman  that 
is  idle,  in  the  empire,  fomebody  muft  fuffer  cold  or  hunger ; 
the  produce  of  the  lands  not  being  more  than  fufficient,  wlth 
culture,  to  maintain  the  inhabitants :  and  therefore,  though 
the  idle  perfon  may  fhift  ofF  the  want  from  himfclf,  yet  it 
muft  in  the  end  fall  fomewhere,   The  court  alfo  of  Areopa- 
gus  at  Athens  punifhed  idlenefs,  and  exerted  a  rightof  cxa- 
mining  every  citizen  in  what  manner  he  fpent  his  time ;  thc 
intention  of  which  was  ^y  that  the  Athenians,  knowing  they 
were  to  give  an  account  of  their  occupations,  Ihould  fdllow 
pnly  fuch  as  were  laudable,  and  that  there  might  be  no  room 
left  for  fuch  as  lived  by  unlawful  arts.    The  civil  law  ex- 
pelled  all  fturdy  vagrants  from  the  city  * :  and,  in  our  owa 
law,  all  idle  perfons  or  vagabonds,  whom  our  antient  ftatutes 
defcribe  td  be  **  fuch  as  wake  on  the  night,  and  lleep  on  thc 
*'  day,  and  haunt  cuftomable  taverns,  and  ale-houfes,  and 
^*  routs  about ;  and  no  man  wot  from  whence  they  come,  nc 
*'  whetlier  they  go  •,"  or  fuch  as  are  more  particularly  defcrib- 
<ed  by  ftatute  17  Geo.  II.  c.  5.  and  divided  ihto  three  clafles, 
id/e  and  diforderly  perfons,  rogues  and  vagabondSj  and  incorfi" 
gible  rogues ;— all  thefe  are  offenders  againft  the  good  order, 
and  blemifhes  in  the  govemment,  of  any  kingdom,     They 
are  therefore  all  punifhed,  by  the  ftatute  laft  mentioned; 
that  is  to  fay,  idlc  and  diforderly  perfons  with  one  month's 
imprifonment  in  the  houfe  of  corre£tion  ;  rogues  and  vaga- 
bonds  with  whipping  and  imprifonment  not  exceeding  fix 
xnonths ;  and  incorrigible  rogues  with  the  like  difcipline  and 
con&^ment,  not  exceeding  two  years :  the  breach  and  efcape 
f ro|^B|hich  confinement  in  one  of  an  inferior  clafs,  ranks 
him^tnong  incorrigible  rogues  ;  and  in  a  rogue  (before  in- 
corrigible)  makes  him  a  felori,  and  liable  to  be  tranfportcd 
for  feven  years.     Perfons  harbouring  vagrants  are  liable  to  a 
fine  of  forty  fhillings,  and  to  pay  all  expenfes  brought  upon 
fhe  parifh  thereby :  in  the  famc  manner  as,  by  our  antient 

j  yalwr.  Maxim.  /.  a,  c»  ^^  »  ^w.  80.  f .  5.    . 
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laws,  Mrhoever  harboured  any  ftrangcr  for.  more  tban  two 
Higbts,  was  anfwerable  to  the  public  £br  any  offence  that 

fuch  his  inmate  might  commit  *  (A). 

*• 

7.  I7nder  the  head  of  public  oeconbmy.may  alfo  be  pro- 
perly  ranked  all  fumptuary  laws  againft  lu^uryy  and  extrava** 
gant  cxpenfes  in  drefs,  diet,  and  the  like ;  concerning  the 
^eneral  utility  of  which  to  a  ftate,  there  is  much  controverfy 
among  the  political  wrlters.  Baron  Montefquieu  lays  it 
down  **,  that  luxury  is  neceflary  in  monarchies,  as  in  France  \ 
l)Ut  ruinous  to  democracies,  as  In  Holland,  With  regard 
thereforc  to  England,  whofe  government  is  compounded  of 
both  fpecies,  it  may  ftill  be  a  dubious  queftion  how  far  pri^ 
vate  luxury  is  a  public  evil ;  and  as  fuch  cognizable  by  pub- 
lic  laws.  And  indeed  our  legiflators  have  feveral  times  changed 
their  fentiments  as  to  this  point ;  for  formerly  there  were  a 

9  LL.  Edw,  c»  27.  Braiion.  /.  3.  tr.  z»         b  Sp.  L.  b*  7.  c.  2  &  4* 
c»  10.  §•  2. 


'    (^)   [By  the  llatute  23  Geo.  III.  c.  88.  reciting,  Whereas  di- 

vers  ill-difpofed   perfons    are    frequently    apprehended,  having 

npon  them  implcments  fbr  houfe-breaking,  or  ofFenfive  weapons, 

or  are  found  in  or  upon  houfes,  warehoufes,  ftables,  or  outhoufes, 

areas  of  houfes,  coach-houfes,  inclofed  yards  or  gardens  belonging 

to  houfes,  with  intent  to  commit  felonies;   and  although   their 

pvil  purpofes  are  thereby  manifefted,  the  power  of  his  majefty*s 

juftices  of  the  peace  to  demand  of  them  fureties  for  their  good 

hehaviour  hath  not  been  of  fufficient  efFed  to  prevent  them  from 

carrying  their  evil  purpofes  into  execution ;  it  is  enadled,  that  if 

any  pcrfon  (liall  be  apprehendcd,  having  upon  him  or  her  any 

picklock-key,  crow,  jack,  bit,  or  other  implement,  with  an  in- 

tent  felonioufly  to  break  and  enter  intp  any  dwelling-houfe,  ware- 

houfe,  coach-houfe,  ftable,  or  out-hogfe;  or  fhall  have  ui^him 

any  piftol,  hanger,  cutlafs,  bludgeon,  or  other  offenfive  ^Bjon, 

with  intent  felonioufly  to  aflTauIt  any  perfon,  or  fhall  D^Kund 

in  or  upon  any  dwelling-houfe,  warehoufe,  coach-houfe,  ftable, 

or  out-houfe,  or  in  any  inclofed  yard  or  garden  or  area  belonging 

to  any  houfe,  with  an  intent  to  fteal  any  goods  or  chattels,  every 

fuch  perfon  fhall  be  deemed  a  rogue  and  vagabond,  within  the 

interit  aiid  mcaning  of  the  ftatiite  made  .in  the  ftventeenth  year 

of  his  late  majefty  king  George  thc  Ild.^ 

multitude 
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laultitude  of  pcnal  laws  exifting,  to  reftrain  excefs  in  apparel*=; 
chicfly  made  in  the  reigns  of  Edward  the  third,  Edward  thc 
fourth,  and  Henry  the  eighth,  againft  piked  flioes,  ftiort  • 
doublets,  and  Ipng  coats  ;  all  of  which  were  repealed  by  fta- 
tute  I  Jac.  I.  c.  25.  But,  as  to  excefs  in  diet,  there  ftill  re-  | 
mains  one  antient  ftatute  unrepealed,  10  Edw.  III.  ft.  3. 
which  ordains  that  no  man  ftiall  be  ferved,  at  dinner  or  fup- 
pcr,  with  morcthan  two  courfes  5  except  upon  fome  great  ho- 
Hdays  there  fpecified,  in  which  hc  may  be  ferved  with  three. 

g.  Next  to  that  of  luxury,  naturally  follows  the  ofience 
oigamtngy  which  is  generally  introduced  to  fupply  or  retrieve 
the  eifpenfes  occafioned  by  the  former :  *it  being  a  kind  of 
tacit  confeffion,  that  the  company  engaged  therein  do,  in 
general,,  exceed  the  bounds  of  their  refpcftive  fortunes ;  and 
therefore  they  caft  lots  to  determine  upon  whom  the  ruin 
fliall  at  prefent  fall,  that  the  reft  may  be  faved  a  little  longer. 
But,  taken  in  any  light,  it  is  an  ofFence  of  the  moft  alarming 
nature ;  tending  by  neceflary  confequence  to  promote  pubHc 
Jdlenefs,  theft  and  debauchery  among  thofe  of  a  lower  clafs  ; 
and,  among  perfons  of  a  fuperior  rank,  it  hath  frequcntly 
been  attended  with  the  fudden  ruin  and  dcfolation  of  anticnt 
and  opulent  families,  an  abandoned  prcftitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  endcd  in 
(elf-murder.     To  reftrain  this  pernicious  vice,  among  the 
inferior  fort  of  people,  the  ftatute  33  Hen.  VIII.  c.  9.  was 
UPiade  \  which  prohibits  to  all  but  gentlemen  the  games  of 
tennis,  tables,  cards,  dice.,  bowls,  and  other  unlawful  di- 
verfions  there  fpecified  **,  unlefs  in  the  time  of  chriftmas,  un-. 
der  pecuniary  pains  and  imprifonment.     And  the  fame  law^ 
and  alfo  the  fl^tute  30  Geo.  II.  c.  24.  inflift  pecuniary  pe? 
nalt^^  as  well  upon  the  mafter  of  any  public  houfe  whereiH 
fen|B|s  are  permitted  to  game,  as  upon  the  fervants  thena- 
felves  who  are  found  to  be  gaming  there.  But  this  is  not  thc 
principal  ground  of  modern  complaint :  it  is  the  gaming  iiv 
high  life,  that  demands  the  attention  of  the  magiftrate  j  a 
paflion  to  which  every  valuablc  confideration  is  made  a  facri- 

,     c  3  Inft.  199.  or  fliove-groat,  cioyii8i-cayles,half-bowl, 

d  Logcttin§  in  thc  fields,  flide-thrift     and  covling. 

ficc. 
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fice,  and  which  we  feem  to  have  inherited  from  our  anceftors 

thc  antient  Germans ;  whom  Tacitus  *  defcribes  to  have  been 

bewitched  with  the  fpirit  of  play  to  a  moft  exorbitant  degree. 

<<  They  addi£l  themfelves,  fays  he,  to  dice  (which  is  won- 

<<  derful)  when  fober,  and  as  a  ferious  employment ;  with 

*<  fuch  a  mad  defire  of  winning  or  lofing,  that,  when  ftript 

**  of  cvery  thing  elfe,  they  will  ftake  at  laft  their  liberty 

•*  and  their  very  felves.  The  lofer  goes  into  a  voluntary  fla- 

««  very,  and,  though  younger  and  ftronger  tlian  his  antago- 

«'  nift,  fuffers  himfelf  to  be  bound  and  fold,     And  this  per- 

**  feverance  in  fo  bad  a  caufe  they  call  the  point  of  honour : 

**  ea  eji  in  re  prava  pervicactay  ipft  fidcm  vocant!^  One  would 

almoft  be  tempted  to  think  Tacitus  was  defcribing  a  modern 

Englifliman.  When  men  are  thus  intoxicated  with  fo  frantic 

a  fpirit,  laws  will  be  of  little  avail :  becaufe  the  fame  falfc 

fenfe  of  honour,  that  pronipts  a  man  to  facrifice  himfelf,  will 

deter  him  from  appealing  to  the  magiftrate.  Yet  it  is  proper 

that  laws  fliould  be,  and  be  known  publicly,  that  gentlemen 

may  confider  what  penalties  they  wilfully  incur,  and  what  a 

confidence  they  repofe  in  fliarpers;  who,  if  fuccefsful  in 

play,  are  certain  to  be  paid  with  honour,  or,  if  unfuccefsful, 

have  it  in  their  power  to  be  ftill  greater  gainers  by  informing. 

For  by  ftatute  i6  Car.  II.  c.  7.  if  any  perfon  by  playing  or 

betting  fliall  lofe  more  than  1 00  /  at  one  time,  he  ftiall  not 

be  compellable  to  pay  the  fame ;  and  the  winner  fliall  forfeit 

treble  thc  value,  one  moiety  to  the  king,  the  other  to  the  in- 

former.  The  ftatutep  Ann.  c.  14.  enafts,  that  all  bonds  and 

other  fecurities,  given  for  money  won  at  play,  or  money  lcnt 

at  the  time  to  play  withal,  fliall  be  utterly  void ;  that  all 

mortgages  and  incumbrances  of  lands,  made  upon  the  fame 

confideration,  ftiall  be  and  enure  to  the  ufe  of  the  heir  of  the 

mortgagor :  that,  if  any  perfon  at  any  time  or  fitting  iofi^o  / 

at  play,  he  may  fue  the  winner,  and  recover  it  baiik  by  OT:ion 

of  debt  at  law;  and,  in  cafe  the  lofer  docs  not,  any  other 

perfon  may  fue  the  winner  for  treble  the  fum  fo  loft ;  and  the 

plaintifF  may  by  bill  in  equity  examine  the  defendant  himfdf 

upon  oath :  and  that  in  any  of  thefe  fuits  no  privilege  of  par* 

liament 
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iiaqient  fliall  be  allowed.  The  ftatutc  fattlier  etta^is,  that  if 
any  perfon  by  ch^ating  at  play  (hall  win  any  money  or  va-^ 
luable  thing,  or  (hall  at  any  One  time  or  fitting  win  morc 
tjhan  10  /,  he  may  be  indifted  tjiereupon,  and  fliall  forfeit  fixje 
tirncs  the  value  to  any  perfoii  who  will  fue  fot  it ;  and  (in 
cafe  of  cheating)  fliall  be  deemed  infamous,  and  fuffet  fuch 
coiporal  punifliment  as  in  cafe  of  wilful  perjuty.  By  fe- 
Veral  ftatutes  of  the  reign  of  king  Geojge  n»%  aU  pri- 
Vate  lotteries  by  tickets,  cards,  ot  dice,  (an4  particularly  the 
games  of  faro,  baiTet,  ace  of  hearts,  hazard,  paffage,  rolly 
poUy,  and  all  other  games  with  dlce,  except  back^gammou) 
,sure  prohjbjted  undet  a  peilalty  of  200/  ibr  him  that  fli^ 
cre£l  fuch  lotteries,  and  50  /  a  time  fpt  the  playets.  Public 
lotteries>  unlefs  by  authority  pf .  parliamenti  and  all  inannct 
of  ingenious  devices,  under  the  denomination  o/  fales  pr 
otherwife,  which  in  the  end  dte  equivs^lent  to  lotteries,  werp 
l>eforc  prohibited  by  a  gteat  variety  pf  ftatutcs  «  under  heavy 
pecuniary  penalties^  But  particulat  defctiptions  wUl  ever  h&< 
lame  and  deflcient,  unlefs  all  games  of  mcire  chance  arc  s^ 
once  prohibited  ;  the  ihventions  of  fharpers  being  fwifter 
than  the  punifliment  of  the  law,  which  only  hunts  them  froqi 
One  device  fo  another.  The  ftatute  13  Gcp.  II.  c*  19.  tp 
frevent  the  multiplicity  of  hotfe  races,  anothcr  fund  of  gam- 
ing,  dire£ls  that  no  plates  or  matches  undcr  50  /  valuc  fliall 
be  tun,  upon  penalty  of  200  /,  to  be  paid  by  thc  owner  o£ 
^ach  horfe  funning,  and  100  /  by  fuch  as  advettife  thc  platc* 
By  ftatute  18  Geo*  II.  c*  34.  the  ftatute  9  Ann.  is  fartheren- 
forced,  and  fome  deficiencies  fupplied :  tjie/otfeitutes  of  tha| 
aft  may  now  be  retiovered  in  a  court  of  equity  5  and,  toorC'- 
over,  if  any  man  be  convifted  up6n  information  or  indi£ljrnci^t 
of  winning  or  lofing  at  play  or  by  bctting  at  any  ofte  timc  10  Ip 
or  a»/  within  twenty-four  hours,  he  fliall  be  fined  five  timcd 
the  fum  for  the  benefit  of  the  poor  of  the  parifli*  Thus 
careful  has  the  legiflatutc  been  to  prevent  this  deftruftive 
Vice  :  which  may  fliow  that  our  laws  againft  gamlng  are  not 

f  iz  G«o«  II.  t.  aS.     13  Gto.  II.    c.  6.  ^.  56.     10  A&n.  c»  16.  ^.  lo^. 

1t.  19.     iS  Geo.  II.  c.  34.  8  Geo.  I.  c.  2.  §.  36,  37.'9  Geo.  I.e.  19« 
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fo  dcficicnt,  as  ourfclves  and  our  magiftratcs  in  putting  thofc 

laws  in  cxccution. 

9.  Lastly,  therc  *  is  anothcr  ofFencc,  conftitutcd  by  a 
varicty  of  afts  of  parliamcnt ;  which  arc  fo  numcrous  and  fo 
confufcd,  and  the  crime  itfelf  of  fo  queftionablc  a  nature, 
that  I  Ihall  not  detain  thc  reader  with  many  obfervations 
thcrcupon.  And  yet  it  is  an  offcncc  which  the  fportfmcn  of 
England  feem  to  think  of  the  higheft  importancej  and  a 
matter,  perhaps  thc  only  one,  of  general  and  national  con- 
ccrn :  affociations  having  bcen  formed  all  over  the  kingdom 
to  prevcnt  it*s  dcftruftive  progrcfs.  I  mean  the  offcnce  o£ 
dcftroying  fuch  beafts  and  fowls,  as  are  ranked  under  thc 
dcnomination  of  game :  whicn,  we  may  remember,  was  for- 
merly  obferved  **,  (upon  the  old  principles  of  the  foreft  law) 
to  bc  a  trcfpafs  and  offence  in  all  perfons  alike,  who  have 
•not  authority  from  the  crown  to  kill  game  (which  is  royal 
propcrty)  by  thc  grant  of  either  a  free  warren,  or  at  leaft  a 
manor  of  thcir  own.  But  the  laws,  called  the  game  laws, 
have  alfo  inflifted  additional  punifhments  (chiefly  pecuniary) 
on  pcrfons  guilty  of  this  general  offence,  unlefs  they  be  peo- 
ple  of  fuch  rank  or  fortune  as  is  therein  particularly  fpecified. 
'All  perfons  therefore,  of  what  property  or  diftin^lion  foever, 
that  kill  gamc  out  of  their  own  territories,  or  even  upon  their 
own  eftates,  without  the  king's  licence  expreffed  by  the  grant 
of  a  franchife,  are  guilty  of  the  firft  original  offence,  of  en- 
croaching  on  the  royal  prerogative.  And  thofe  indigent  per- 
fons  who  do  fo,  without  having  fuch  rank  or  fortunc  as  is 
gcncrally  called  a  qualification,  are  guilty  not  only  of  thc 
original  offence,  but  of  the  aggravations  alfo,  crcated  by  thc 
ftatutes  for  preferving  the  game :  which  aggravations  are  fo 
fevcrely  puniflied,  and  thofe  punifhments  fo  implacably  in- 
flifted,  that  thc  offence  againft  the  king  is  feldom  thougnt  of, 
provided  the  miferable  delinquent  can  make  his  pekce  with 
the  lord  of  the  manor.  This  offence,  thus  aggravated,  I  have 
ranked  under  the  prefent  head,  becaufe  the  only  rational 
footing,  upon  which  we  can  confider  it  as  a  crime,  is,  that 
m  low  and  indigent  perfons  it  promotes  idlenefs,  and  takes 
th^m  away  from  thcir  proper  employments  and  callings: 

*  5ec  Vd.  II.  pag.  417,  &c, 
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that  may  arife  from  the  faft :  and  except  alfo,  thAt  thi  peef s 
nced  liot  all  agree  in  their  verdi£k ;  but  the  greater  number, 
eonfifting  of  twelve  at  the  leaft,  virill  conclude,  and  bind  thc 
minority** 


'* 


...»  ; 

V^  The  trial  by  jury,  or  the  couiltry,/^r/dr/rww,  is  alfo 
that  trial  by  the  peers  of  every  Englifliman,  which,  as  thc 
^grand  bulwark  of  his  liberties,  is  fecured  to  him  by  the  great 
charter  ** :  **  nullus  Hber  homo  capiatur^  vel  imprifoneturj  aut 
^^  txulety  aut  aliquo  alio  fnodo  de/irueaur^  ni/i  per  legale  judicium 
**  pariumfuorumy  velper legem terraex* 

The  antiquity  and  excellence  of  this  trial,  for  the  fettliiig 
bf  civil  propetty,  has  before  been  explained  at  lafge  **    And 
it  will  hold  much  ftronget  in  ctiminal  cafes ;  (ince,  in  times 
^f  difficulty  and  danger,  mote  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crown,  in 
fuits  between  the  king  and  the  fubje^,  than  in  difputes  be- 
tween  one  individiial  and  another^  to  ^ettle  the  metes  and 
boimdaries  of  private  property.  Our  law  has  therefore  wife- 
1  j  placed  this  ftrong  and  twofold  barrier,  pf  a  prefentment 
and  a  trial  by  jury,  between  the  liberties  of  the  people,  and 
the  prerogative  of  the  crown.    It  was  neceflary,  for  preferv- 
.  ing  the  admirable  balance  of  our  conftitution,  to  veft  the 
executive  power  of  the  laws  in  the  prince :  and  yet  this 
power  might  be  dangerous  and  deflrudiive  to  that  very  con- 
ftitution,  if  exerted  without  check  or  control,  by  juftices  of 
oyer  and  terminer  occafionally  uamed  by  the  crown;  who 
might  then,  as  in  France  or  Turkey,  imprifon,  difpatch,  or 
exile  any  man  that  was  obnoxious  to  the  govemment,  by  an 
inftant  declaration,  that  fuch  is  their  will  and  pleafure.  But 
thc  founders  of  the  Englifli  law  have  with  excellent  forecaft ' 
contrived,  that  no  man  fliould  be  called  to  anfwer  to  thc 
king  foT  any  capital  crime,  unlefs  upon  the  preparatory  ac- 
cufation  of  twelve  or  more  of  his  fellow-fubjedis^,  thc  grand 
jury :  and  that  the  truth  of  every  accufation,  whether  pre- 

f  Kdynge.  56.  Sut«  7  W.  lU»  c.  3.        ^9  Hen.  III.  c.  «9. 
^.  ji«    Foiler.  247.  1  See  VoU  UL  pag.  379* 
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ferred  in  t      ihape  of  indiftment,  information,  or  appca!, 
fliould  afterwards  be  confirmed  by  the  ttnanimous  fuflirage  of 
twelve  of  his  equals  and  neighbours>  indifferentl  v  chofen,  and 
fuperior  to  all  fufpicion.     So  that  the  liberdes  of  England 
cannot  but  fubfift,  fo  long  as  this  pa/Iadium  remains  facred  and 
inviolate ;  not  only  from  all  open  attacks^  (which  none  will 
be  fo  hardy  as  to  make)  but  alfo  from  all  fecrct  machinations, 
which  may  fap  and  undcrmine  it ;  by  introducing  new  and 
arbitrary  methods  of  trial,  by  juftices  of  the  peace,  com- 
miffioners  of  the  revenue,  and  courts  of  confcience.     And 
however  convenient  thefe  may  appear  at  firft,  (as  doubtkfs  all 
arbitrary  powers,   well  executed,   are  the  moft  convcnient) 
yet  lct  it  be  again  remembered,  that  dekys,  and  little  incon- 
veniences  in  the  forms  of  juftice,  are  tbe  price  that  all  frec 
nations  muft  pay  for  their  libcrty  in  more  fubftantial  matters  \ 
that  thefe  inroads  upon  this  facred  bulwark  of  the  nation  are 
fimdamentally  oppofite  to  the  fpirit  of  our  conftitution  ;  and 
that,  though  begUn  in  trifles,  the  precedcnt  may  gradually 
increafe  and  fpread,  to  the  utter  difufe  of  juries  in  queftions 
of  the  moft  momentouS  concern. 

What  was  faid  of  juries  in  gencral,  and  the  triar  thereby, 
in  civil  cafes,  will  greatly  fhoften  our  prefent  remarks,  with 
regard  to  the  trial  of  criminal  fuits  ;  indiftments,  informa- 
tions,  and  appeals ;  which  trial  I  ftiall  confider  in  the  famc 
metbod  that  I  did  the  former  ;  by  following  the  order  and 
courieofthe  pro^eedings  themfelves,  as  the  moft  clear  and 
perfpicuous  way  of  treating  it. 

When  therefore  a  prifoner  on  his  arraignment  ba&plead- 
«d  not  guilty^  and  for  his  trial  hath  put  himfelf  upon  the 
country,  which  country  the  jury  aire,  the  flieriff  of  the  county 
muft  return  apanel  of  jurors,  liheros  et  legales  honnnes^  de  vi- 
cineto;  that  is  freeholders,  without  juft  exception,  and  of 
.the  vifne  or  neighbourhood :  which  is  interpreted  to  be  of  the 
^ounty  where  thc  faft  is  committed  j,  If  the  proceedings  arp 
before  the  court  of  king'8  bench,  there  is  time  allowed,  be- 
tween  the  arraignmcnt  and  the  trial,  for  a  jury  to  bc  impa- 

j   %  Hal.  P.  C.  264.    %  Hawk.  P.  C.  40^. 
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neUed  by  writ  of  venirefacias  to  the  ftieriiF,  as  In  clvil  caufes : 
and  the  trial  in  cafe  of  a  mifdemefnor  is  had  at  nifi  prius^ 
unlefs  it  be  of  fuch  confequence  as  to  merit  a  trial  at  bar ; 
which  is  always  invariably  had  when  the  prifoner  is.  tried  for 
any  capital  ofFence.  But,  beforCcommiiTioners  of  oyer  and 
terminer  and  gaol  delivery,  the  fherifF,  by  virtue  of  a  general 
precept  direfted  to  him  beforehand,  retufns  to  thc  court  a 
panel  of  forty-eight  jurors,  to  try  all  felons  that  may  be 
called  upon  their  trial  at  that  feffion  :  and  thcrefore  it  is  there 
ufual  to  try  all  felons  immediately,  or  foon,  after  their  ar- 
raignment.  But  it  is  not  cuftomary,  nor  agreeable  to  thc 
general  courfe  of  proceedings,  (unlefs  by  confent  of  parties,  or 
where  the  defendant  is  a£):ually  in  gaol)  to  try  perfons  in« 
.di£ied  of  fmaller  mifdemefnors  at  the  fame  court  ifi  which 
they  have  pleaded  not  guiltjy  or  traverfed  the  indiftment.  But 
they  ufually  give  fecurity  to  the  court,  to  appear  at  the  next 
ailifes  or  feffion,  and  then  and  there  to  try  the  traverfc,  giv- 
4ng  notice  to  the  profecutor  of  the  fame, 

^  In  cafes  of  high  treafon,  whereby  corruption  of  blood  may 
enfue,  (except  treafon  in  counterfeiting  the  king's  coin  or 
feals)  or  mifprifion  of  fuch  treafon,  it  is  enaded  by  ftatutc 
7  W.  III.  c.  3.   firft,  that  no  pei;fon  fhall  be  tried  for  any 
fuch  treafon,  except  an  attempt  to  affaffinate  the  king,  un- 
•lefs  the  indiftment  be  found  within  three  years  after  the  of* 
.fence  committed :  next,  that  the  prifoner  fhall  have  a  copy 
of  the    indidment,  (which  includes  the  captioh  ^)  but  not 
the  names  of  the  witnefTes,  five  days  at  leaft  before  the  trial  > 
that  is,  upon  the   true  conftru£^ion  of  the  aft,  before  his 
arraignmetit  * ;  for  then  is  his  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer :  thirdly,  that  hc  fhall 
alfo  have  a  copy  of  the  panel  or  jurors  two  days  befbre  his 
trial :  and,  laftly,  that  he  fhall  have  the  fame  cpmpulfive  pro- 
cefs  to  bring  in  his  witnefTesyJr  him,  as  was  ufual  to  compel 
their  appearance  againfi himf     And,  by  ftatute  7  Ann.  c.  2i^ 
(which  did  not  take  place  till  after  the  deceafe  of  the  latc  pre- 
tender)  all  perfons,  indifted  for  high  treafon  or  mifprifiou 

^  Foft.  299«     Appeod.  i.  1  Jhid»  230« 
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thereof,  (hall  have  not  only  a  copy  of  the  indi£tment,  but  a, 
Jift  of  all  the  witnefles  to  be  produced,  and  of  the  jurors  impa** 
nelledy  with  their  profeffions  and  places  of  abode,  delivered 
%o  him  ten  days  before  the  trial,  a^d  in  the  prefence  of  two 
witnefTes ;  the  better  to  prepare  him  to  make  his  challenges 
and  defence.  But  this  laft  ad»  fo  far  as  it  afFefled  indi£l:- 
ments  for  the  inferior  fpecies  of  high  treafon^  tcfyeGting  the 
coin  and  the  royal  foals^  is  repealed  by  the  ftatute  6  Geo*  * 
III.  c.  53.  elfe  it  had  been  impoffible  to  have  tried  thofe 
ofFences  in  the  fame  circuit  in  which  they  are  indidled :  for 
ten  clear  days,  between  the  iinding  and  the  trial  of  the  in-> 
di^lmenty  will  exceed  the  time  ufually  allotted  for  any  feiliou 
of  oyer  and  terminer  "*.  And  no  perfon  indi£):ed  for  felony  is, 
or  (as  the  law  ftands)  ever  can  be,  entitled  to  fuch  coj^iesj 
before  the  time  of  his  trial  ''^ 

•  Wken  the  trial  Is  called  on,  the  juror^  are  to  be  fwom, 
as  they  appear,  to  the  number  of  twelv^,  unlefs  they  are 
challenged  by  the  party. 

Challenges  may  here  be  made>  either  on  the  part  of 
tbe  king,  or  on  that  of  the  prifoner ;  and  either  to  thc  wholc 
array,  or  to  the  feparate  poUs,  for  the  vcry  fame  reafons  that 
they  may  be  made  in  civil  caufes  *.  For  it  is  here  at  leaft  as 
necefTary,  as  there,  that  the  fheriff  or  returning  officer  be 
totally  indifFerent ;  that  where  an  alien  is  indifted,  the  juty 
Ihould  be  de  tnedietatey  or  half  foreigners,  if  fo  many  are 
found  in  the  place  ;  (which  does  not  indeed  hold  in  treafons  p, 
aliens  bcing  very  improper  judges  of  the  breach  of  allegiance ; 
nor  yct  in  th^  cafe  of  Egyptians  under  the  ftatute  22  Hen. 
yill.  c.  10.)  that  on  every  panel  there  ihpuld  be  a  compe- 
tent  number  of  hundredors ;  and  that  the  particular  jurors 
Ihould  be  omni  cxceptione  majores ;  not  liable  to  objeftion 
cither  propter  honoris  refpeilumy  propter  defeSfumy  proptef 
^WeBumy  or  propter  deli^um* 

m  Foft.  250.  .9  Sce  Vol.  IIL  pag.  359. 

•  2  Hawk.  P.  C.  4104  9  a  Hawk.  P.  C.  420.  a  Hal.  P.  C.  ^71. 

Chal-t 


Ch.  27«  W  R  o  N  o  s.  353 

Challenges  upon  aoy  of  the  foregoing  accounts  are 
ftiled  challenges  for  caufe :  which  may  be  without  ftint  in 
both  criminal  and  civii  trials.  But  in  criminal  cafes»  or  at 
Icaft  in  capital  ones,  there  is,  in  favorem  vitae^  allowed  to 
the  prifoner  an  arbitrary  and  capricious  fpecies  of  challenge 
to  a  certain  number  of  jurors,  without  fliewingany  caufe  at 
all ;  which  is  called  a  peremptory  ch^Uenge :  a  provifion  full 
of  that  tendernefs  and  humanity  to  prifoners,  for  which  our 
Englifh  laws  are  juftly  famous.  This  is  grounded  on  two 
reafons.  i .,  As  every  one  muft  be  fenfible,  what  fudden,  im- 
preflions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive  upon  the  bare  looks  and  geftures  of  another ;  and  how 
heceflary  it  is,  that  a  prifoner  (when  put  to  defend  his  life) 
fliould  havc  a  good  opinion  of  his  jury,  the  want  of  which 
might  totally  difconcert  him  ;  the  law  wills  not  that  he  ftiould 
be  tried  by  any  one  man  againft  whom  he  has  conccived  ^ 
prejudice,  even  without  being  able  to  aflign  a  reafon  for  fuch 
his  diflike.  2.  Becaufe,  upon  challenges  for  caufe  fliewn,  if 
the  reafon  afligned  prove  infufiicient  to  fet  afide  thc  juror, 
perhaps  thc  bare  queftioning  Kis  indiffcrence  may  fometimcs 
provoke  a  refentment ;  to  prevent  all  ill  confequences  from 
which,  the  prifonet  is  ftill  at  liberty,  if  he  pleafes,  peremp- 
torily  to  fet  him  afide, 

This  privilege,  of  peremptory  challenges,  thbugh  grantcJ 
to  the  prifoner,  is  denied  to  the  king  by  the  ftatute  33  Edw. 
L  ft.  4.  which  enafts,  that  the  king  fliall  challenge  no  ju- 
rors  without  afligning  a  caufe  certain,  to  be  tried  and  ap- 
proved  by  the  court.  Howeverjt  is  held,  that  the  king  need 
not  aflign  his  caufe  of  challenge,  till  all  the  panel  is  gone 
through,  and  unlefs  there  cannot  be  a  fuU  jury  without  the 
perfons  fo  challenged.  And  then,  and  not  fooner,  the  king's 
counfel  muft  fliew  the  caufe :  otherwife  the  juror  fliall  be 
fworn^. 

The  pereraptory  challenges  of  the  prifoner  muft  howevcr 
have  fome  reafonable  boundary  j  otherwifc  he  might  never 

%  %  Hawk.  P.C.  413.    %  Hal.  P^C,  371;. 
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be  tried.  This  reafonable  boundary  is  fettled  by  the  common 
law  to  be  the  number  of  thirty-five ;  that  is,  one  uuder  thc 
number  of  three  full  juries*  For  the  law  judges  that  five  and 
thirty  are  fuUy  fufficient  to  allow  the  moft  timorous  man  to 
challenge  through  mere  caprice ;  and  that  he  who  perempto- 
rily  challenges  a  greater  number,  or  three  full  juries,  h^ 
no  intcntion  to  be  tried  at  all.  And  tlierefore  it  dealt  with 
one,  who  peremptorily  challenges  above  thirty-five,  and 
will  not  retra£l  his  chaUenge,  as  with  one  who  ftands  mute 
or  refufes  his  trial ;  by  fentencing  him  to  thc  petHeforte  et 
4ure  in  felony,  and  by  attainting  him  in  treafon  '.  And  fo 
the  law  ftands  at  this  day  with  regard  to  treafon,  pf  any 
]und« 

BuT  by  ftatute  22  Hen.  VIII.  c,  14.  (which  with  regard 
to  felonies,  ftands  unrepealed  by  ftatute  i  &  2  Ph.  &  Mar, 
C.  10.)  by  this  ftatute,  I  fay,  no  perfon  arraigned  for  felony, 
cap  bo  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prifoner  will  peremptorily  chal- 
lenge  twenty-one,  what  fhall  be  done  ?  The  oJd  opinion 
was,  that  judgment  of  peine  forte  et  dure  fliould  be  given,  as 
where  he  challengcd  thirty-fix  at  the  common  law ' :  but  the 
better  opinion  feems  to  be  S  that  fuch  challenge  ftiall  only  bo 
difregarded  and  overruled.  Becaufe,  firft,  the  common  law 
doth  not  inSift  the  judgment  qf  penance  for  challenging 
twenty-one,  neither  doth  the  ftatute  infli£t  it  •,  and  fo  heavy 
a  judgment  (or  that  of  convidtion,  which  fucceeds  it)  fliall 
not  bc  impofed  by  tmplication.  Secondly,  tlic  wprds  of  the 
ftatute  are,  **  that  he  be  not  admttfei^  to  challenge  more 
*^  than  twenty ;"  the  evident  conLtruftion  of  which  is,  that^' 
any  farthcr  challenge  ftiall  be  difallowed  or  preveuted :  and 
therefore,  being  null  from  the  beginning,  and  nevcr  in  £a£l 
a  challenge,  it  can  fubjeft  the  prifoner  to  no  pt|nifliment  \ 
but  the  juror  fliall  be  regularly  fworn. 

If,  by  re^fon  of  challenges  or  the  default  of  the  jurors,  a 
fufficient  number  cannot  be  had  of  the  original  panel,  a  talet 


r  2  Hal.  p.  c.  268. 
I  z  Ilawk.  P.  C.  414« 


t  3  Inft.  227«     2  Hal.  P.  C.  270. 
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may  be  awarded  as  in  civU  caufes  ^,  till  the  number  of  twelve 
is  fworn,  "  weU  and  truljr  to  try,  and  true  delivcrance  makcy 
«rbetween  our  fovereign  lord  the  king,  and  the  prifoner 
<*  whom  they  have  in  charge ;  and  a  true  vcrdift  to  givcj^ 
*'  according  to  their  evidence.** 

When  the  jury  is  fwom,  if  it  be  a  caufe  of  any  confe« 
quence,  the  indiftment  is  ufually  opened,  and  the  evidence 
marfhalied,  examined,  and  enforced  by  the  counfel  for  the 
crown,  or  profecution.     But  it  is  a  fettled  rule  at  common 
kw,  that  no  counfel  ihall  be  allowed  a  prifoner  upon  his  trial, 
upon  the  general  iffue,  in  any  capital  crimc,  unlefs  fomc 
point  of  law  ihall  arife  proper  to  be  debated  ^.  A  rule,  which 
(however  it  may  be  palliated  under  cover  of  that  noble  decla« 
ration  of  the  law,  when  rightly  underftood,  that  the  judgc 
fhall  be  counfel  for  the  prifoner ;  that  is,  fhall  fee  that  thc 
proceedings  againft  him  are  legal  and  ftriftly  regular  ^)  feems 
to  be  not  at  all  of  a  piece  with  the  reftof  the  humane  treatment 
of  prifoners  by  the  Englifli  law.     For  upon  what  face  of  rea- 
fbn  caa  that  afliftance  be  denied  to  fave  the  life  of  a  man, 
which  yet  is  aUowed  him  in  profecutions  for  every  petty  tref- 
pafs  ?  Nor  indeed  is  it  ftrictly  fpeaking  a  part  of  our  antient 
law :  for  the  mirrour  y,  having  obferved  the  neceflity  of  coun- 
fel  in  civil  fuits,  ^*  who  know  how  to  forward  and  defend 
*•  the  caufe,  by  the  rules  of  iaw  and  cuftoms  of  the  realm,'» 
immediately  afterwards^  fubjoins ;  '*  and  more  neccflary  are 
**  they  for  defence  upon  indiftments  and  appeals  of  felony, 
**  than  upon  other  venial  caufes  *."     And  the  judges  them- 
felves  are  fo  fenfible  of  this  defe£l,  that  they  never  fcruple 
to  allow  a  prifoner  counfel  to  inftrufl:  him  what  queftions  to 

zfkt 

V  See  Vol.  III.  pag.  364.     But,  in  lord  Nottingham  (when  high  fteward) 
^ere  comxniiTpns  of  gaol  delivery^  no  dedared  (3  St«  Tr.  726. )  was  the  only 
t0Us  can  be  awarded  ;  though  .the  court  good  reafon  that  couid  be  given  foip  it. 
Snay  ore  tenus  order  a  new  panel  to  be         f  c.  3.    §•  i. 

returned  tnftanur*     (^lnft.  68.  4  St.  z  Father  Parfons  thejefuit|andafter 

Tr.  728.  Cooke^s  Cafe.)  him  bifliop  EUys,  (of  EngiiJhliberty.  ii. 

V  2  Hawk.  P.  C.  400.  26.)  have  imagined,  that  the  benefit  of 
X  Sir  Edward  Cojce  (3  Inft.  137«)  counfel  to  plead  for  them  was  firft  de- 

gives  another  additional  reafon  for  this  liied  to  prifoners  by  a  law  of  Hen.  1, 

Defufal,  **  becaufe  thc  evidcnce  to  con-  mcaning  (I  prefume)  chapter47  and  48 

**  y\€t  a.  prifoncr  fhould  be  fo  manifcft,  as  of  the  code  wjiich  is  ufually  attributeJ 

M  itcouldnotbccontradiftcd.'-  W|jifh,  to  that  prince.  «  Df  caufis  crifninaUu^ 
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aflc,  or  cvcn  to  afk  queftions  for  him,  with  rcfpeft  to  ihatters 
of  fa£k :  for  as  to  matters  of  law,  arifing  on  the  trial,  they 
«re  entitUd  to  the  alBftance  of  counfel.  But,  left  this  indul- 
gcnce  ftiould  bc  intercepted  by  fuperior  influcnce,  in  thecafe 
of  llate-criminals,  the  legiflature  has  direded  by  ftatutc 
7  W.  III.  c.  3.  that  pcrfons  indiilediov  fuch  high  treafon, 
2(S  works  a  corruption  of  thc  blQod^  or  mifprifion  thcredf» 
(e^ccpt  treafon  in  counterfeiting  the  king'8  coin  or  fcals)  may 
make  thcir  full  defencc  by  counfcl,  not  excceding  two,  to 
be  named  by  the  prifoner  and  affigned  by  the  court  or  judge  : 
and  the  fame  indulgcnce,  by  ftatute  20  Geo.  II.  c,  30.  is  ex-* 
tended  to  parliamentary  impeachments  for  high  v.eafonji  which 
were  excepted  in  the  former  a^« 

The  dod:rine  of  evidence  upon  plcas  of  the  crown  is,  in 
in  moft  refpecls,  the  fame  as  that  upon  civil  a£tions.  There 
are  howcvcr  a  few  lcading  points,  wherein,  by  feveral  ftatutcs, 
and  rcfolutions,  a  diflFcrcnce  is  made  between  civil  and  cri- 
minal  evidencc, 

FiRST,  in  all  cafes  of  high  trcafon,  petit  treafon,  and 
mif^rlfion  of  trcafon,  by  ftatutes  i  Edw.  VI.  c.  12.  and  5  & 
6  Edw.  VL  c.  II.  two  lawful  witnefles  are  required  to  con*^ 
vifl:  a  prifoner  5,  unlefe  hc  fhall  willingly  and  without  vio- 
lence  canfefs  the  fame.  By  ftatutc  j  &  2Ph.  &  Mar.  c.  10* 
a  farther  exception  is  made  as  to  treafons  in  counterfeiting 
the  king*s  feals  or  fignatures,  and  treafons  concerning  coin 
currcnt  within  this  rcalm  ;  and  more  particularly  by  c.  ii^ 
thc  ofFences  of  importing  counterfeit  fprcign  n:^oney  current 
in  this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  coln.    The  ftatutes  8  &  9  W.  IIL  c.  25.  &  15 

<^  vfl  eapUaillus  nemo  quaerat  confiUum  ;  fpcaks  of  imparUnces  in*  perfonj^  ac- 

"  quin  implacitdtui  ftatim  pemegetj  Jine  tions.     "  Jiprei  ce,  efi  tenu  le  querell^  4 

**  omnl  petitione  copJiHl*—'In aliis  ommbui  *«  refpcndre'^  et  aura  congie  de  fo^  con^ 

•*  poteft  et  debet  uti  ccnJiHo,^^'-^'Bxit  this  **  fei-ltr,  s^il  U  demande :    et  quand   il 

eonfilium,  I  conccive,  fignifies  only  an  '*  fera  ccnfiille  U  peut  nyer /e  Jfaiff  dont 

imparlancef    and   tht  petitio   conjilii    is  '<  il  eft  accufe,'*    Or,  as  it  fUnds  in  the 

cra^ving  leave  to  imparl ;   (SeeVol.  III.  Latin  tejct,  (eif/.  1535.)  "  ^erelatus 

pag.  298.)  which  is  not  allowable  in  any  **  autem  poftea  tenetur  rejpondere  ;  etta* 

eriminal  profecution.  This  will  be  ma-  **  behit  licentiam  confulendi,  Ji  requirat  \ 

nifeft   by   comparing  this  Uw  with  a  *'  babUo  autcm  confiliOf  debct  faSium  ne" 

contemporary   paiTagc  in  thc  grand  cou-  «*  gare  quo  accufatus  eft,^* 
ftumicr  ot  tiormiu^y,  (cl>  85.J  which 
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&  16  Gco.  IL  C;.  28.  in  their  fubfequent  extenfions  of  this 
fpecies  of  treafon  do  alfo  provide,  that  the  ofFenders  may  be 
indi£led,  arraigned,  tried,  convi£led,  and  attainted, -by  the 
like  evidence  and  in  fuch  manner  and  form,  as  may  be  had 
and  ufed  againftoffenders  for  counterfeiting  the  king'smoney. 
But  by  ftatute  7  W.  III.  c.  3.  in  profecutions  for  thofe  trea- 
fons  to  which  that  aft  extends,  the  fame  rule  (of  requiring 
two  witneffes)  is  again  enforced  5  with  this  addition,  that 
the  confejfton  of  the  prifoner,  which  ftiall  countervail  the 
ncceffity  of  Xuch  proof,  muft  be  in  open  court,  In  the  con- 
ftru£l;ion  of  which  aft  it  hath  been  holden  *,  that  a  confeflion 
of  the  prifoner,  taken  out  of  court,  before  a  magiftrate  or 
perfon  having  competent  authority  to  take  it,  and  pro^ed  by 
two  witnefles,  is  fufficient  to  convift  him  of  treafon.  But 
hafty  unguarded  confeffions,  made  to  perfons  having  no  fuch 
authprity^  ought  not  to  be  admitted  as  evidence  under  this 
ftatute.  And  indeed,  even  in  cafes  of  felony  at  the  common 
law,  they  are  the  weakeft  and  moft  fufpicious  of  all  tefti- 
mony ;  ever  liable  to  be  obtained  by  artifice,  falfe  hopes, 
promifes  of  favour,  or  menaces  \  feldom  remembered  accu- 
rately,  or  reported  with  due  precifion ;  and  incapable  in  their 
nature  of  being  difproved  by  other  negative  evidence.  By 
the  fame  ftatute  7  W.  III.  it  is  declared  that  both  wit- 
neffes  muft  be  to  the  fame  overt  a£i:  of  treafon,  or  one  to  onc 
overt  aft,  and  the  other  to  another  overt  aft,  of  the  fame  fpe- 
cies  of  treafon  **,  and  not  of  diftin£l  heads  or  kinds :  and  no 
cvidence  fliall  be  admitted  to  prove  any  overt  aft  not  ex- 
prefsly  laid  in  the  indiftment.  And  therefore  in  fir  Johu 
Fenwick's  cafe,  in  king  William's  time,  where  there  was  but 
one  wjtnefs,  an  afl:  of  parliament  ^  was  made  on  purpofe  to 
attaint  him  pf  treafon,  and  he  was  execiited  **.  But  in  almoft 
cvery  other  accufation  one  pofitive  witnefs  is  fufficient.  Baron 
Montefquieu  lays  it  down  for  a  rule  *,  that  thofe  laws  which 
condemi^  a  man  to  death  in  any  cafe  on  the  depofition  of  a 
fingle  witnefs,  are  fatal  to  liberty :  and  he  adds  this  reafon, 
that  the  witnefs  who  affirms,  and  the  accufcd  who  denies, 
make  an  equal  balance  ^ ;  there  is  a  neceffity  therefore  to  cj^ll 

»  Foftcr.  240—244.  ^  Stat.  Tr.  V.  40. 

b  See  St.  Tr.  II.  144.     Foftcr235,        «  Sp.  L.  b.  12.  c.  j. 
f  ^ut.  8  W.  in,  c.  4«  •  '  Beccar.  c.  13, 

Ul 
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in  a  thlrd  man  to  iiicline  thc  fcalc.  But  this  fecms  to  bc 
carrying  mattcrs  toofar :  for  thcrc  arc  fome  crimcs^  in  which 
thc  vcry  privacy  of  thcir  nature  cxcludcs  thc  poffibility  of 
having  more  than  one  witnefs ;  muft  thefe  thcrefore  cfcape 
unpuniflied  ?  Neithcr  indccd  is  the  bare  denial  of  the  perfon 
accufed  equivalcnt  to  the  pofitivc  oath  of  a  difintcrcftcd  wit- 
nefs.  In  cafes  of  indi£lments  for  perjury,  this  doftrine  is 
better  founded  ;  and  there  our  law  adopts  it :  for  one  witnefs 
is  not  allowed  to  convift  a  man  indiclcd  for  perjury  ;  becaufe 
then  there  is  only  one  oath  againft  another  ^  In  cafes  of 
trcafon  alfo  there  is  the  accufed's  oath  ot  allcgiancc,  to  coun- 
terpoifc  thc  information  of  a  fingle  witnefs ;  and  th^t  may 
perhaps  be  one  rcafon  why  the  law  rcquircs  a  double  tefti- 
mony  to  convift  him  :  though  the  principal  rcafon^  undoubt- 
cdiy,  is  to  fecure  the  fubjeft  from  being  facrificed  to  fi£titious 
confpiracics,  which  have  been  thc  ^ngincs  of  profiigate  and 
crafty  politicians  in  ali  agcs. 

Secondly,  though  from  the  reverfal  of  colonel  Si4ney's 
attainder  by  aft  of  parliamerit  in  1689  ^  it  may  be  colledied  \ 
that  thc  mere  fimilitude  of  hand-wfiting  in  two  papers  (hcwn 
to  a  jury,  without  otlicr  concurrcnt  teftimony,  is  no  evidence 
that  both  wcre  written  by  the  fame  perfon  ;  yet  undoubtedly 
the  teftimony  of  witnefles,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  in  qucftion  to  have  bcen 
writtcn  by  fiim,  is  evidencc  to  be  left  to  a  jury  *• 

THiRDLY,.by  the  ftatute  21  Jac.  I.  c.  27.  a  mother  of  a 
baftard  child,  conccaling  it's  death,  muft  prove  by-one  wit- 
nefs  that  thecliild  was  born  dead  ;  otherwife  fuch  conccal-» 
ment  fliall  be  evidencc  of  her  having  murdcred  it  K 

FouRTHLY,  all  prefumptive  evidence  of  felony  ftiould  bc 
admitted  cautioufly  :  for  the  law  holds,  that  it  is  better  that 
ten  guilty  perfons  efcape,  than  that  one  innoccnt   fufier. 

f  10  Mod.  104.,  1716.  St.  Tr.  VI.  69.    Layer^s  cafe, 

S  St.  Tr.  Vin.  472»  ^.D*  1722.  Ihid.zycj,  Henzey'scafe. 

b  a  Hawk.  P.  C.  431.  ^.  D.  1758.     4  Burr,  644. 

i  Lord  Prefton's  cafe.    A,  D.  1690.  k  See  pag.  1^8« 
St,  Tr.  IV.  453.  Francia's cafc,  ^.  D, 

Aftd 
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And  fir  Mattliew  Hale  in  particular  *  lays  down  two  rulcsf 
moft  prudent  and  neceflary  to  be  obferved :  i.  Never  to  con- 
vi£b  a  man  for  ftealing  the  gooda  of  a  perfon  unknown,  merc- 
ly  becaufe  he  will  give  no  account  how  he  came  by  them, 
unlefs  an  adlual  felony  be  proved  of  fuch  goods :  and,  2- 
Never  to  convift  any  perfon  of  murder  or  manflaughter,  till 
at  leaft  the  body  be  found  dead ;  on  account  of  two  inftance& 
he  mentions,  where  perfonS  were  executed  for  the  murder  of 
others,  whp.were  then  alive,  but  mifliing. 

Lastly,  it  was  an  antient  and  commonly  received  prac- 
tice  ",  (derived  from  the  civil  law,  and  which  alfo  to  this 
day  obtains  in  the  kingdom  of  Frarice ")  that,  as  counfel  was 
not  allowed  to  any  prifoner  accufed  of  a  capital  crime,  fo 
neither  fliould  he  be  fuffered  to  exculpate  himfelf  by  the  tef- 
timony  of  any  witnefles.  And  therefore  it  deferves  to  be  re- 
membered,  to  the  honour  of  Mary  I,  (whofe  early  fenti- 
ments,  till  her  marriage  with  Philip  of  Spain,  feem  to  have 
been  humane  and  generous  **)  that  when  flie  appointed  f\r 
Richard  Morgan  chief  juftice  of  the  common  pleas,  flie  in- 
joined  him,  ^^  that  notwithftanding  the  old  error,  which 
<<  did  not  admit  any  witnefs  to  fpeak,  or  any  other  matter 
*<  to  be  heard,  in  favour  of  the  adverfary,^  her  majefty  being 
**  party  •,  her  highnefs's  pleafure  was,  that  whatfoever  could 
*<  be  brought  in  favour  of  the  fubjeft  ftiould  be  admitted  to 
«  be  heard :  and  moreover,  that  the  juftices  fliould  not  per- 
*^  fuade  themfelves  to  fit  in  judgment  otherwife  for  her  high- 
<<  nefs  than  for  her  fubjeft  p."  Afterwards,  in  one  particular 
inftance  (when  cmbezzling  the  queen's  military  ftores  was 
made  felony  by  ftatutc  '31  Eliz.  c.  4.)  it  was  provided  that 
any  perf®n,impeached'for  fuch  felony,  "  fliould  be  received 
"  and  admitted  to  make  any  lawful  proof  that  he  could,  by 
*«  lawful  witnefs  or  otherwife,  for  his  difcharge  and  defence  :'* 
and  in  general  thc  courts  grew  fo  heartily  aihamed  of  a  doc- 
trine  fo  unreafonable  and  oppreflive,  that  a  praftice  was  gra. 
dually  introdiiced  of  examining  witnefles  for  the  prifoner,  but 

1  2  Hal.  P.  C.  200.  Montefq.  Sp.  L.  b.  29.  c.  u. 

m  St.'Tr.  l.fajpnt.  «  See  pag.  17. 

*  Domat.  publ.  hw.    b.  3.  t,  i.        P  Holiingfe.  iiiz,     St.  Tr.  I.  72. 
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not  updiloath  ^  t  the  confcqucnce  of  wliich.  Aill  wis,  thatt 
the  jury  gavc  lcfs  crcdit  to  the  prifoner's  cvidencc,  than  to 
that  produced  by  the  crown.  Sir  Edward  Goke  '  protcftft 
very  ftrongly  againft  this  tyrannical  pradlice  :  declaring  that 
he  never  read  in  any  aft  of  parliament,  book-cafc,  or  record, 
that  in  criminal  cafes  the  party  accufed  fliould  not  have  wit- 
nefles  fworn  for  him ;  and  thercforc  thcfe  was  riot  fo  much  as 
fcintilla  juris  againft  it '.  And  the  houfe  of  conlmons  werc 
fo  fenfiblc  of  this  abfurdity,  that,  in  thc  bili  for  abolifhing 
hoftilities  between  England  and  Scotland*,  when  fclonies 
committed  by  Englifhmen  in  Scotland  were  ordered  to  be 
tried  In  one  of  the  three  northern  counties,  they  infiftcd  oh 
a  claufe,  and  carried  it  "  againft  the  efforts  of  both  the  crown 
and  the  houfe  of  lords,  againft  the  praiftice  df  the  coUrts  iri 
England,  and  the  exprefs  law  of  Scotland'^,  *'  that  in  all 
^*  fuch  trials  for  the  better  difcovery  of  the  truth,  and  the 
<*  better  information  of  the  confciences  of  the  jury  and  juf- 
•'  tices,  there  fliall  be  allowed  to  the  party  arraigned  thc  bc- 
**  nefit  of  fuch  credible  witnefles,  to  be  examined  upon  oath, 
*'  as  can  be  produced  for  his  clcaring  and  juftification."  At 
length  by  the  ftatute  7  W.  III.  c.  3.  the  fame  meafurc  of 
juftice  was  eftabliflied  throughoiit  all  the  tealm,  in  cafcs  of 
treafon  within  the  afl: :  and  it  was  stfterwards  dechred  by 
ftatute  I  Ann.  ft.  2.  c.  9.  that  in  all  cafes  of  treafon"and  fe- 
lony,  all  witntStsfor  the  prifoner  fliould  bc  examiued  upon 
oath,  in  like  manner  as  the  witnefles  againfl  him. 

When  the  evidence  pn  both  fides  is  clofed,  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be  dif- 
charged  (unlefs  in  cafes  of  evident  neceflity  *)  till  they  havc 
given  in  their  verdift ;  but  are  to  conCder  of  it,  and 
deliver  it  in,  with  the  fame  forms,  as  upon  civil  caufes : 
only  they  cannot,  in  a  criminal  cafe  which  touchcs  life  or 
member,  give  a  privy  verdifty,  But  the  judges  may  ad- 
journ,    while  the  jury  are  withdrawn  to  confcr,    and  re- 

q  %  Btilft.  147.   Cro<  Car.  292.  30  Jun.  1607. 

t  3  Inft.  79.  V  Uid,  4  Juij.  i6o7.' 

a  Sce  alfo  a  Hal.  P.  C.  283.  and  hls  x  Co.  Litt.  227.  3  Inft.  zio.    Foft. 

fummary.  264.  17.  Gould's  cafe»  Hll.  1764. 

t  Stat.  4  Jac.  I.  c.  !•  r  2  HaU  P.  C.  300.  %  Hawk.  P«  C. 

u  Co».  Joum.  4»  5.  X2>  1^.^5929.  439. 
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"which  is  an  offence  againft  the  public  policc  and  oecohomy 
of  the  commonwealth. 

The  ftatutes  for  preferving  the  game  are  many  and  vari-» 
ous,  and  not  a  little  obfcure  and  intricate  j  it  being  remark-» 
ed*,  that  in  one  ftatute.  only,  5  Ann.  c.  14.  there  is  faife 
grammar  in  no  fewer  than  fix  places,  befides  other  niiftakes  t 
the  occafion  of  which,  or  what  denomination  of  perfons 
were  probaHly  the  penners  of  thefe  ftatutes,  I  fliall  not  at  pre* 
fent  inquire.  It  is  in  general  fufficient  to  obferve,  that  the 
qualifications  for  killing  game,  as  they  are  ufually  called,  ot 
more  properly  the  exemptiom  froni  the  penalties  inflided  by 
the  ftatute  law,  are,  i.  The  having  a  freehold  eftate  of  100  / 
per  annum ;  there  being  fifty  times  the  property  required  to 
enable  a  man  to  kill  a  partridge,  as  to  vote  for  a  knight  of  the 
'  Ihire  (i)  :  2.  A  leafehold  for  ninety-nine  years  of  150  /  pef 
cnnums  3.  Being  the  fon  and  heir  apparent  of  ati  efquire  (a 
very  loofe  and  vague  defcription)  or  perfon  of  fuperior  de- 
gree  :  4*  Being  the  owner,  dr  keeper,  of  a  foreft,  park,  chafe^ 
or  warren  (k).  For  unqualified  perfons  tranfgreffing  thefe 
laws,  by  killing  game,  keeping  engines  for  that  purpofe,  of 
cven  having  game  in  their  cuftody,  or  for  perfons  (however 
qualified)  that  kill  game,  or  have  it  in  pofieffion,  at  imfea- 
fonable  times  of  the  year,  or  unfeafonable  hours  of  the  day 
or  night,  on  fundays  or  on  Chriftmas  day,  there  are  various 
penalties  affigned,  corporal  and  pecuniary,  by  diflferent  fta- 
tutes  ^ ;  on  any  of .  which,  but  only  on  one  at  a  time,  the 
juftices  may  convift  in  a  fummary  way,  or  (in  moft  of  them) 
profecutions  may  be  carried  on  at  the  affifes.  And,  lafltly, 
by  ftatute  28  Geo.  II.  c.  12.  no  perfon,  however  qiialified 
to  hilly  may  make  merchahdize  of  this  valuable  privilege,  by 
felling  or  expofing  to  fale  any  game,  on  paiii  of  like  forfeiture 
as  if  he  had  no  qualification. 

j  Burn*8  Juftlce,  tlt.  Game.  §.  ;).  k  Ibid,  eoi,  tit, 

(i)  [Jf  the  eftate  be  a  frcehold  for  termof  Uff  only,  it  (nufl: 
be  of  the  clear  yearly  value  of  150/,  Lowndes  v;  Lewis,  Eaft. 
term,  22  Geo.  III.  K.  B.] 

(k)  [Andby.ftatute  25  Geo.  III.  c.  50*  no  perfon  caii  deftroy 

the  game  uiatil  he  has  delivered  an  account>  in  writing^  of  his 

name  and.  place  of  abode  to  the  clerk  of  the  peace  of  the  count/ 

where«he  Uves>  ahd  taken  out  a  certiHcate»  for  which  he  ihaii 

'  pay  annually  a  ilamp  duty  of  2/  2  ;.J 
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T  N  dic  ten  preceding  clu^ters  we  We  eotffidere4»  61% 
JL  fuch  crimes  aml  mifdemefhors  as  are  more  imatediatdl|' 
injuriotts  to  'God  aiui  his  hoiy  religicm ;  iecondly,  fmch  as 
violate  ot  tranfgre&^the  laW  of  nations  y  thirdlyj  fuoh  a&molipi 
•efpeciaUy  afFe^l  theking^the  fad^r  and  reprefentative  of  hi^ 
.peqple  :  fpurthly,  fuch  as  inote  6itc6tly  infriqge  the  tights  cf . 
the  public  or  commonwealth>  takeli  iii  if's  colle^ve  capa« 
xity^  and  are  nowj  iaftiy,  to-take  iitto  confideration  thofe 
which  in  a  nH>re  .pecuUar  manner  affefl  and  injure  individuali 
or  private -fubjefts. 

Were  thefe  injuries  indeed  confined  to  indlvfdtiaU  ^T^ltf 
and  did  they  aSed:  none  but  their  immodiate  dbje£b8>  they 
would  fall  abfolufely  under  the  notion  of  private  wrongs }  fov 
which  a  fatisfaftion  would  be  dttc  only  to  the  party  injured : 
the  manner  of  obtainmg  which  was  the  {ubje£l  of  oitr  itiqui- 
ries  in  the  preceding  volume*  But  the  wrong8>  wtich  we  arc 
now  to  treat  of»  ate  of  a  much  moxe  extenfive  confequence  ; 
.1.  £ecaule  it  is  impoffible  they  can4>e  eimimitted  without<a 
violatiori  of  the  laws  of  nature  \  of  the  moral  as  well  as  poli<» 
tical  rules  df  right:  2v'Becaufe  they  include  in  them  al* 
moft  always  a  breach  of  the  public  peace :  3.  Becaufc  by' 
their  exampk  and  evil  tendency  they  thi^aten  and  endanger 
the  fubverfion  of  all  civil  fociety.  Upon  thcfc  accowats  it  1$, 

3    .     .  ^  ^^^9 
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ihat,  b^des-  die  priVate  fatisfadMon  dUe  and  given  in  many 
cafcs  to  thc  individual,  by  aftion  for  the  private  wrong,  the 
govemxDent  alfo  calls  upon  the  oiFender  to  fubmit  to  public 
puniihment  for  the  public  crime.  And  the  profecution  o£ 
thefe  offenoes  is  always  at  the  fuit  and  in  the  name  of  the 
king,  in  whom  by  the  tcxture  bf  Qur  conilitution  the  jus 
glaSi^  or  cxecutory  power  of  the  law^  cntirely  refides.  Thu^ 
too,  in  the  old  Gothic  conftitution,  there  was  a  threefold 
punifhment.infli^led  on  all  delinquents :  firft,  for  the  private 
wrong  to  the  party  injured ;  fecondly,  for  the  ofFcnce  again£b 
the  king  by  difobedience  to  the  laws ;  and  thirdly,.  for  the 
crime  againft  the  public  by  their  evil  example  *.  Of  whicK 
"wc  may  trace  the  grounfiwork,  in  what  Tacitus  tells  ua  oJf 
Iiis  Germans**;  that,  whenever  ofFenders  were  fiiied,  ^^  pars 
^  mul^ae  regi,  vel  civitatiy  fars  ipji  ^ui  vindicatur  vel  prefin-m 
^^  quis  ejuf^  exfolviturr 

These  crinftcs  and  mifdemelhors  againft  private  fubje£l$ 
5irc  principally  of  threc  kinds  \  agai^ift  ^txxperfonsy  thcir  ha^ 
fitatipnSi  and  their  pfopertj^  * 

0»«crimf^S!  injuriou^  tP  \}^^prfons  of  private  fubje£|:s,  dif 
'^oft  principal  and  important  ia  the  offence  pf  taking  awa]^ 
that  life,  which  is  the  immediafe  gift  of  the  great  criiator  | 
Sind  of  which  thereforp  no  man  can  )>e  entitled  to  deprive 
lumfelf  or  another,  but  in  fome  manner  either  exprefsly 
commanded  in,  or  evidently  deducible  fromji  thofe  lawi 
^hich  the  creator  has  given  ua ;  the  divine  laws,  I  mean,  of 
cidier  nature  or  revelation,  Thc  fiibjed  thercfore  of  th^ 
prefent  dhap^r  will  be  the  ofFence  of  t^txnsid»  or  deftroying 
|he  life  of  man,  in  it^s  feveral  ilages  of  guih,  ariiing  froni 
^e  particulai^  circ\imfta^ces  o%  piitigatipn  or  aggtayatioA 
^hich  attend  it^ 

Now  homicide,  or  the  kUling  of  any  human  creature,  i$ 
of  three  kxnds ;  jujiifiahle,  excufahle^  and  fehnious*  The  firft 
|ias  no  fhare  of  guilt;  al;  all  j^  the  fecond  vcry  little ;  but  thq 
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**'  tuni^^  3.  In  cafe  of  a  riot,  or  rcbelHous  aflembly,  tlic  o£* 
iiccrs  ewdfeavouring  to  diipcrfc  thc  mob  are  juftifiable  iiti  kiil* 
fng  therh,  both  at  common  la w  <>,  and  by  the  riot  aft,  i  Gco.  I* 
C»  ^.  4»  Where  the  prlfoncrs  in  a  gaol,  or  going  to  gaol, 
aflault  thc  gaolter  or  officer,  and  he  in  his  defence  Idlls  any  of 
thcm,  It  is  juftifiable,  for  thc  fake  of  preventingan  cfcapci*, 
5.  It  trefpaflfers  in  forefts,  parks,  chafes,  or  warrens,  witf 
not  furrendcr  themfelves  to  the  keepers,  they  may  be  flain  i 
by  virtuc  of  the  ftatute  2  r  £dw.  I.  ft.  %.  de  malefoBorihus  iti 
fdrcisy  and  3  &  4  W.  &  M.  c.  10.  But,  in  all  thefe  cafes^' 
ftere  muft  bc  an'  apparent  neceffity  on  the  ofRcer^s  fide ;  viz^ 
tliat  thc  party  could  not  be  arrefted  or  apprehended,  the  riot 
could  not  b^  fupprefled,  thc  prifoners  could  not  be  kept  in 
hold,  thc  decr-ftealers  could  not  butefcape,  unlefs  fuch  ho«» 
inicidc  were  committed :  otherwife,  without  fuch  abfolutQ 
ncceflity,  it  is  not  juftifiable.  6.  If  the  champions  in  a  trial 
by  battlc  killed  either  of  them  the  other,  fuch  homicide  wa^ 
juftifiable,  and  was  imputed  to  the  juft  judgment  of  Godj^ 
who  was  thereby  prefumed  to  have  degided  in  favour  of  th^ 
truth^. 

3.  In  thc  ncxt  place,  fuch  homicide  as  is  committed  fof 
thc  prevention  of  any  forcible  and  atrocioua  crime^  is  jufti-i 
£able  by  thc  law  of  nature '  s  and  alfo  by  the  law  of  £ngn 
land,  as  it  ftood  fo  early  as  the  time  of  Brafton  %  and  ast 
it  is  fince  declared  by  ftatutq  24  Hcn.  VIII.  c.  5.  If  any 
t^rfoq  attempts  ?  robbery  or  murder  of  another,  or  attcmp^ 
to  break  opcn  a  hbufe  in  the  ni^ht  timey  (which  extends  alfa 
to  an  attempt  to  burn  it')  and  fhall  be  killed  in  fuch  at-i 
tempt,  the  flayer  ftiall  be  acquitted  and  difcharged.  Thi^ 
reaches  not  to  any  crime  unaccompanied  with  force,  as  pick-?" 
ing  of  pockets ;  or  to  the  breaking  open  pf  ai^y  houfe  in  th^ 
4ay  time^  unlefs  it  carrie$  with  it  an  attempt  of  robbery  alfo^ 
"So  the  Jewifli  law,which  puniflicd  no  theft  with  death,  makeat 
homicide  only  juftifiable,  in  caf<i  of  noB^rnal  houfe-brcak-s 
ing  V  *^  \i  a  thicf  be  found  brcaking  up,  and  he  be  fmittci^ 

•  iHal.  P.  C.495.    j  H4\y^.  P.  C.  t  Putf.  L.  of  N.  \,  a.  9.  5. 
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*^  that  fic  *e,  no  blood  fliall  be  ftied  for  him :  buf  if  the  fun 
<«  bcrifen  u^n  him,  there  fliall  blood^  bc  flied  for  him}  for 
*<  he  fliould  have  madc  full  rcftitution  V*  At  Athcns,  i^ 
ailf  theft  was  committed  by  night,  it  was  lawful  to  kill  the 
criminal,  if  takcn  in  the  fzQ,  ^ :  and,  by  thc  RomaiT  hw  o( 
the  twelTC  tables,  a  thief  might  be  flain  by  night  with  impa« 
nity ;  or  eyen  by  day,  if  hc  armcd  himfclf  with  any  dangcrous 
weapon  ^ :  which  amounts  very  nearly  to'the  famc  as  is  pcr^ 
piittcd  by  our  own  conftitutions* 

The  Roman  law  alfo  juftifics  homicide,  whcn  committcj 
In  dcfcncc  of  the  chaftity  eithcr  of  one'8  felf  or  rclations  ^ :  and 
fo  alfo,  according  to  Seldcn  *,  ftood  thc  law  in  thc  Jcwifli 
fepublic.  Thc  Englifli  law  likcwife  juftifics  a  woman,  kill^ 
ingonc  who  attempts  toravifli  her* :  aridfbtoo  thc  hufl>an^ 
or  father  may  juftify  killing  a  man,  who  attempts  a  rape 
upon  his  wife  or  daughter;  but  not  if  he  takes  thcm  ia 
»dttltcry  by  confcht,  for  the  one  is  forcible  and  feloniouSjt 
fcut  not  the  othcr  \  And  I  make  no  doubt  but  the  forcibly 
attcmpting  a  crimc  of  a  ftill  more  dctcftable  nature,  may  bc 
equally  rcfifted  by  the  dcath  of  the  unnatural  aggreflbr.  For 
the  onc  uniform  principle  that  runs  through  our  ovn,  and 
idl  other  laws,  fcems  to  be  this }  that  wherc  a  crime,  in  it« 
felf  capital,  is  cndeavoured  to  be  committed  by  force,  it  i$ 
}awful  to  repcl  that  force  by  the  death  of  the  party  actempt% 
ing.  But  we  muft  not  carry  thls  do£lrine  to  the  fame  yifi-> 
f>nary  Icngth^that  Mr.  Locke  does:  who  hoIdsS  **  thatall 
^*  manner  of  force  without  right  upon  a  nvan'3  perfon,  puts 
^<  him  in  a  ftate  of  war  with  the  aggreflbr ;  and^  of  co^C4 
f*  quence,  that,  being  ih  fuch  a  ftate  of  war,  hemay  law- 
f *  fully  kiU  him  that  puts  him  under  this  unnatural  reftraint.** 
Jlowcver  juft  this  conclufion  may  be  in  a  ftate  of  uncivilized 
{laturc,  ycf  the  l^w  Qf  Eiigland,  lik^  that  of  every  othet 

■  Exod.  xxii.  2.  f<  Jhidimittendum.**     (Ff,  48.  8.  i.) 

▼  Potter.  Anti^.  b.  t.  c.  14.  2  it  Ugxlf^^  Hebraor,  /.  4.  €•  3« 
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weli-regiilated  communlty,  is  tOQ  tender  of  the  public  peace» 
too  careful  of  the  lives  of  the  fubjefts,  to  adopt  fo  conten- 
tious  a  fyftem ;  nor  will  fufFer  with  impunity  any  crime  to 
be  prevented  by  death,  unlefs  the  fame,  if  committed,  would 
alfo  bc  punijhed  by  death. 

'  In  thefe  inftances  oijuftifiabU  homicide,  it  may  be  obferved 
that  the  fl^yer  is  in  no  kind  of  fault  whatfoever,  not  evcn  in 
the  minuteft  degree ;  and  is  therefore  tt>  be  totally  acquitted 
and  difcharged,  with  commcndation  rather  than  blame.  But 
that  is  not  quite  the  cafe  in  excufahle  homicide,  the  very  name 
whereof  imports  fome  fault,  fome  errof,  or  omiflion ;  fo  tri- 
vial  however,-  that  the  law  excufes  it  from  the  guilt  of  fe- 
lony,  though  in  ftriftnefs  it  judges  it  deferving  of  fome  iittlc 
degree  of  punifliment. 

II.  ExcusABLE  homlcide  is  of  two  forts ;  tiXhtrper  infor-' 
tuniumy  by  mifadventure ;  or  fe  defendendo^  upon  a  principlc' 
of  felf-prefervation.  We  will  firft  fee  wherein  thefe  two  fpe- 
cies  of  homicide  are  diftinft,  and  then  wherein  they  agree. 

I.  HoMiciDE  per  infortunium  or  mifadventure^  Is  where  a 
man,  doing  a  lawful  aft,  without  any  iatention  of  hurt,  un- 
fortunately  Itills  another :  as  where  a  mah  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off^and  kilJs  a  ftander-by  ; 
©r,  where  a  perfon  qualified  to  keep  a  gun,  is  ftiOoting  at  a 
mark,  and  undefignedly  kills  a  man  ** :  for  the  aft  is  iaw- 
ful,  and  the  eflFeft  is  merely  accidental.  So  where  a  parent 
is  moderately  correfting  his  child,  a  mafter  his  apprentice  or 
fcholar,  or  an  oflicer  punifliing  a  criminal,  and  happens  to 
occafion  his  death,  it  is  only  mifadventure ;  for  the  aft  of 
correAion  was  lawful :  but  if  he  exceeds  the  bounds  of  mo- 
deration,  either  in  the  mahner,  the  inftrument,  of  thc  quan- 
'  lity  of  punifliment,  and  death  enfues,  it  is  manflaughter  at 
Jeaft,  and  in  fome  cafes  (according  to  the  circumftances) 
murder* ;  for  the  a£l:  of  immoderate  correftion  is  uniawful^ 

«  j  H^wkt  P.  C.  73,  74;  •  I  Hal.  P.  C.  473»  474* 
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Thus  by  an  edlfl:  of  the  emperor  Conftantlne  ^,  wheri  thc 
rigor  of  the  Roman  law  with  regard  to  flaves  began  to  relax 
and  foften,  a  mafter  was  allowed  to  chaftife  his  flave  widi 
rods  and  imprifonment,  and,  if  death  accidentally  enfued, 
he  was  guilty  of  no  crime :  but  if  he  ftruck  him  with  a  club 
or  a  ftone,  and  thereby  occafioned  his  death;  or  if  in.any 
pther  yet  grofler  manner  **  immoderate  fuo  jure  utatur^  tune 
**  reus  homicidii  fttP 

BuT,  to  proceed.  A  tilt  or  tournament,  the  martial  di- 
verfion  of  our  anceftors,  was  however  an  unlawful  aft ;  and 
fo  are  boxing  and  fwordplaying,-  the  fucceeding  amufement 
of  their  pofterlty :  and  therefore  if  a  knight  in  the  former 
cafe,  or  a  gladiator  in  the  latter,  be'  killed,  fuch  killing  is 
felony  of  manflaughter,  But,  if  the  king  command,  or  per- 
init  fuch  diverfion,  it  is  faid  to  be  only  mifadventure ;  for 
jthen  the  aft  is  lawful  «^.  In  like  manner  as,  by  the  laws  both 
pf  Athens  and  Rome,  he  who  killed  another  in  the  pancra'» 
tium^  OY  public  games,  authorized  or  permitted  by  the  ftate, 
was  not  held  to  be  guilty  of  homicide\  Likewife  towhip 
Sinother's  horfe,  whereby  he  runs  over  a  child  and  kiUs  him^ 
|s  held  to  be  aqcidental  in  the  rider,  for  he  has  done  nothing 
unlawful :  but  manflaughter  in  the  perfon  who  whipped  him, 
for  the  a£k  was  a  trefpafs,  and  at  beft  a  piece  of  idlenefs, 
of  inevitably  dangerous  confequence  *•  And  in  general,  if 
death  enfues  in  confecjuence  of  an  idle,  dangerous,  and  un- 
lawful  fport,  as  fliooting  or  cafting  ftones  in  atown,  or  th^, 
^)arbarous  diverfion  of  cock-throwing,  in  thefe  and  fimilar 
pafes,  the  flayer  is  guilty  of  manflaughter,  and  not  jnifadven-» 
ture  only,  for  thefe  are  unlawful  a£ls  ''• 

2.  HoMiciDE  in  felf-^efencey  orfe  defendendo^  upon  a  fiid^» 
den  affiray,  is  ajfo  excufable  rather  than  juftifiable,  by  thc 
Englifli  law.  This  fpecies  of  felf-defence  muft  be  diftin?» 
guiflied  from  that  juft  now  mentioned,  as  calculated  to  hin» 
(ler  the  perpetration  of  »  capital  crime;  which  is  not  only 

'  Coi»  /.  9.  /•  14.  \  Hawk,  P,  C,  73. 
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a  matter  of  cxcufc,  but  of  juftification.  But  thc  felf-defencc, 
which  -w^e  are  now  fpcaking  of,  is  that  whcreby  a  man  may 
prote<9:  himfclf  from  an  aflault,  or  the  like,  m  thc  courfe  of 
a  fudden  brawl  or  quarrel,  by  killing  him  who  aflaults  him, 
And  this  is  what  the  law  exprefles  by  theword  chance-medleyy 
ox  (as  fome  rather  choofe  to  write  it)  chaud-medley  \  tbe  for^ 
mer  of  which  in  it's  etymology  fignifies  a  cafual  afiray,  thc 
latter  an  affiray  in  the  heat  of  blood  or  pafliion;  both  of  them 
of  pretty  much  the  famC  import ;  but  the  former  is  in  com-» 
mon  fpecch  too  often  erroneoufly  applied  to  any  manner  of 
homicidc  by  mifadventure ;  whereas  it  appears  by  the  ftatute 
24Hen.  VIII.  c.  5.  and  our  antient  books*,  that  it  is  pro^ 
perly  applied  to  fuch  killing  as  happens  in  felf-defence  upoa 
a  fudden  rencouhter".  Thit  right  of  natural  ^efence  doe& 
not  imply  a  right  of  attacking :  for,  inftead  of  attacking  one 
another  for  injuries  paft  or  impending,  men  need  only  havc 
recourfe  to  the  proper  trlbunals  of  juftice,  They  cannot 
tfaerefore  legally  exercife  this  rightof  preventive  defence,but; 
in  fuddeh  and  violent  cafes  j  when  certain  and  immediate 
fufiering  would  be  the  confcquencc  of  waiting  for  the  aflift-^ 
ance  of  the  law.  Whereforc,  to  excufc  homicide  by  the  plea 
of  felf-dcfence,  it  muft  appear  that  the  flayer  had  no  other 
poflTiblc  (or,  at  lcal^^  probable)  m%w%  Qf  efcapUig  from  hi& 
afiailant. 

It  is  frcqucntly  difficult  to  diftinguifii  this  fpe<^s  of  ho-* 
micrdc  (upon  chance^^medley  in  felf-defence)  from  that  ef  man-^ 
Hatightcr,  in  the  proper,  legal  fenfe  of  the  word  ".  B^t  thc^ 
true  critcrion  betwccn  thcm  feems  to  be^is:  when  botR 
partics  are  aftually  combating  at  thc  time  when  thc  mortal 
ftroke  is  given,  the  flayer  is  then  guilty  of  manflaughter ;  but 
if  the  flayer  hath  not  begun  to  fight,  or  (having  bcgun)  cn-v 
dcavours  to  decline  any  farther  ftruggle,  and  aftcrwards^ 
bcing  clofcly  preflcd  by  his  antagonift>  kills  him  ^o  avoid  hi«. 
own  dcftruftion,  this  is  homicid^  cxcufable  by  feif-defcnce% 
For^whichreafon  thc  law  requires,  that  the  perfon,  who  killat 
another  in  his  owndcfencC;^  ftipuld  have  retreaXed  as  faij  as  hq 

1   Staunf.  P.C.t6.  n  3111(1.55. 
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conveniently  or  fafely  can,  to  avoid  the  vbleuce  of  thelaflau^t 
before  he  tums  upon  his  afTailant ;  and  that,  not  fi<3:ii!iquily,  or 
in  order  to  watch  his  opportunity,  but  from  a  real  tendernefe 
of  flicdding  his  brother^s  hlood.  And  though  it  may  bc 
cowardice,  in  time  of  war  between  two  independent  jxations^ 
to  jflee  from  an  enemy ;  yet  tetween  two  fellow-fubjefts  thc 
law  countenances  no  fuch  point  of  honour :  bccaufc  the  king 
and  his  courts  are  the  vindices  injuriarumy  and  will  give  to  the 
party  wronged  all  the  fatisfaftion  he  deferves  ^.  In  this  thc 
civil  iaw  alfo,  agrees  with  ours,  or  perhaps  goes  rather  far- 
ther ;  '*  qui  cutn  aliter  tueri  fe  non  pofftmt^  damni  cu^am 
«  dederintf  innoxii  funt  *i.'*  The  party  aiTauIted  muft  thete- 
fore  flee  as  far  as  he  conveniently  can,  either  by  leafon 
lof  fome  wall,  ditch,  or  other  impediment  \  or  as  far  a3 
•the  fiercenefs  of  the  aflTauIt  will  permit  him^:  for  it  .maf 
J)e  fo  fierce  as  not  to  allow  him  to  yicld  a  ftep,  without 
jotianifeft  danger  of  his  life,  or  enormous  bodily  harm  5  and 
,then  in  his  defence  he  may  kill  his  aflTailant  mftantly.  And 
this  is  the  do£):rine  of  univerfal  juftice  *,  as  well  as  ui  the 
itnunicipal  law. 

And,  ^s  the  ntanner  of  the  defence,  fo  is  alfo  the  iime  to 
be  confidercd :  for  if  the  perfon  aflaulted  does  not  fall  upon 
the  aggreflJbr  till  the  affray  is  over,  or  when  he  is  running 
away,  this  is  revenge,  and  not  defence-  Neither,  under  ^hc 
colour  of  felf-defencc,  will  the  law  permit  a  man  to  fcreen 
iiimfelf  from  the  guUt  of  deUberate  murder :  for  if  two  per- 
.foas,  A  and  B,  agree  to  fight  a  duel,  and  A  giVes^Ae  firft 
onfet,  and  E  retreats  as  far  as  he  fafely  can,  aud  then  kilk  A, 
this  is  murder ;  becaufe  of  the  previous  malice  and  coHcerted 
defign^  Butif  A  upon  a  fudden  c^uarrel  afliUults  B  firft,  and 
oipon  B's  returning  the  afllault,  A  really  and  bonajide  &et^i 
•  and,  being  driven  to  the  wall,turns  again  upon  B  and  kills  bim; 
this  may  be  fe  defendendo  according  to  fome  of  our  writers  "* : 

p  1  Hal.  P.  C.  481.483.  •  PufF.  b.  2,  c.  5.  §.  13. 

<l  Ff:^.  a.  45.  «I  Hal.  P.  C.  479. 

r  I  ilai.  P.  C.  483.  «  1  H«U  P.  C.  482. 
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thougb  othcrs^  havc  thought  this  opinion  too  favouraible  $ 
inafmuch  as  the  neceiTity)  to  which  he  is  at  laft  reduced, 
originally  arofe  from  his  own  fault,  Under  this  excufe,  of 
fclf-defence,  the  principal  civil  and  natural  relations  are  com- 
prehended ;  therefore  mafter  and  fervant,  parent  and  child, 
liuft)and  and  wife,  killing  an  aflailant  in  the  neceflary  de- 
fence  of  each  other  refpeftively,  are  excufed ;  the  aft  of  the 
Tclation  aflifting  being  conftrued  the  fame  as  the  a£t  of  the 
■party  himfelf  *. 

Thehe  ife  one  fpecies  of  homicide  /e  defendendo^  wherc 
the  party  flain  is  equally  innocent  as  he  who  occafions  his 
death :  and  yqt  this  ho^icide  is  alfo  excufable  from  the  great 
univerfal  principle  of  felf-prefervation,  which  prompts  every 
man  to  fave  his  own  life  preferable  to  that  of  another,  wherc 
one  of  them  muft  inevitably  perifli.  As,  among  others,  in 
that  cafe  mentioned  by  lord  Bacon  ^^,  where  two  perfons» 
being  ftiipwrecked,  and  getting  on  the  fame  plank,  but  find»- 
ing  it  not  able  to  fave  them  both,  one  of  them  thrufts  thc 
other  from  it,  whereby  he  is  drowned.  He  who  thus  preferves 
his  own  life  at  the  expenfe  of  another  man's,  is  excufablc 
through  unavoidable  neceflity,  and  the  principle  bf  felf-de- 
fetjce ;  fince  their  both  remaining  on  the  fame  weak  plank  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger- 
ing  of,  each  other's  life. 

Let  us  next  take  a  view  of  thofe  circUmftances  wherein 
thefe  two  fpecies  of  homicide,  by  mifadventure  and  felf*- 
defence,  agree  ^  and  thpfe  are  in  their  blame  and  punilhment. 
For  tlie  law  fets  fo  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  fome  milbehaviour  in  the  perfon  who  takes 
it  away,  unlefs  by  the  command  or  exprefs  permifliion  of  thc 
law.  In  the  cafe  of  mifadventure,  it  prefumes  negligence,  or 
at  leaft  a  want  of  fuflicient  caution  in  him  who  was  fo  un- 
fortunatc  as  to  commit  it ;  who  therefore  is  tiot  altogether 
faultlefs  *.     And  as  to  the  neceflity  which  excufes  a  man  who 

V  I  Hawk.  P.  C.  75.  y  Eicm.  c.  5.  Sec alfo i Hawk.  P.C.  73. 
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kills  anotheryj  defendendo^  lordBacon**  entides  it  necejjltas  cid-' 
pabiliSf  and  thereby  diftinguiflies  it  from  the  former  neceflity 
of  kiUing  a  thief  or  a  malefaftor.  For  the  law  intends  that 
the  quarrel  or  aflault  arofe  from  fome  unknown  wrong,  or 
fome  provocation,  either  in  word  or  deed :  and  fince  in  quar- 
rels  both  parties  may  be,  and  ufually  are,  in  fome  fault  5  and 
it  fcarce  can  be  tried  who  was  originally  iu  the  wrong ;  the 
law  will  not  hold  the  furviyor  entirely  guiltlefs.  But  it  is 
clear,  in  the  other  cafe,  that  where  I  kill  a  thief  that  breaks 
into  my  houfe,  the  original  default  can  never  be  upon  my 
(ide.  The  law  befides  may  have  a  farther  view,  to  make  the 
crime  of  homicide  morc  odious,  and  to  caution  men  how 
they  vqnture  to  kill  another  upon  their  own  private  judg- 
ment ;  by  ordaining,  that  he  who  flays  his  neighbour,  with- 
out  an  exprefs  warrant  from  the  law  fo  to  do,  fliall  in  no  cafc 
be  abfoluteiy  free  from  guilt. 

NoR  is  the  law  of  England  fingular  in  this  refpeft.  Eveh 
the  flaughter  of  enemies  required  a  folemn  purgation  among 
the  Jews  \  which  implies  that  the  death  of  a  man,  howevrer 
it  happens,  will  leave  fome  ftain  behind  it.  And*the  mofai- 
cal  law  ^  appointed  certain  cities  of  refuge  for  him  **  whb 
**  killed  his  neighbour  unawares :  as  if  a  man  goeth  intb 
**  the  wbod  with  his  neighbour  to  hew  wood,  and  his  hand 
♦*  fetcheth  a  ftroke  with  the  ax  to  cut  down  a  tree,  andthe 
•*  head  flippeth  from  the  helve,  and  lighteth  upon  his  neigh- 
**  bour  that  he  die,  he  fliall  flee  unto  one  of  thefe  citie« 
♦*  and  live."  But  it  feems  he  was  not  held  wholly  blamelefs, 
any  more  than  in  the  Englifli  law  5  fincie  the  avenger  of  blood 
might  flayhim  befbre  he  reachcd  his  afylum,  or  if  he  afterwards 
ftirred  out  of  it  tiU  the  death  of  the  high  prieft.  In  thelm- 
^rial  law  likewife  ^  cafual  homicide  was  excufed,  by  tlie  in- 
dulgence  of  the  emperor  figned  ^yith  his  own  fign  manlial, 
^  adnoiatione  principis  :^^  otherwife  the  death  of  a  man,  hbw'- 
cver  conjmitted,  was  in  fome  degrqe  punifliable.  Among  the 
Greeka"^  homicide  by  misfortune  was  expiated  by  voluntary 


•  £Ui9'  c.  5.  «  Cid»  9.  i6.  5. 
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bwflwcnt  for  a  yjc^r  *.  Jn  S^pny  afine  i$  paid  to  thcjsiin- 
^red  of  the flain ;  whlch  alfo, ainong the  Weil.ernGoths,^?^,^ 
Jittle  inf«^ripr  tp  th^t  of  voiuntaty  homicide  ^:  and  in  FranceJt 
no  perfon  is  evjcr  abfolved.in  i:afes  of  this  nature,  vi^ithout  ^ 
iaj;gefeto  the  poor,  ^nd  the  ch;iigc  qf  certain  mj^ffes  for  thje 
.fpul  pf  thc  party  .kiUed. 

The  penalty  inflifted  l?y  pur  laws  is  faid  ty  fir  £dwar4 
Cpke  to  .Jiaye  been  anti.ently  np  lefs  than  death  ^  j  ^ln(;|l 
hpwever  is  with  reafpn  denied  by  latcr  and  more  accurat^ 
writcrs  *.  It  feems  tather  to  have  confiflcd  in  a  forfcit.ure, 
{bme  fay  of  all  the  gopds  and  chattels,  othcrs  of  only  part  q( 
tbem>  by  way  of  fine  or  wereffld^:  which  was  prbbably  dif« 
pofed  of,  as  in  France,  in  pios  ufusy  according  to  the  humane 
Tupcrftition  of  the  times,  fbr  thc  benefit  of  his  foul,  who  wajj 
thus  fuddenly  fent  to  his  account,  with  all  his  imperfcQriona 
.  oii  his  head.  But  that  reafon  having  long  ceafed,  and  thd 
ipfsnalty  (efpecially  if  a  total  forfeiture)  growing  more  fcvcre 
tthan  was  intendedj  in  prqportion  as  perfonal  propertyias  be- 
jcomcmorie  cpn^dorable,  the  ddinquent  has  now,  a^d.bas  had 
jns  carlyias  our  i:«cords^wJll  reach*,,a  pardon  attd  writ  cST 
^rcfUtutipn  pf  his  goods  as  a  matter  of  cpurfe  and  light,  pnly 
(paying  fpr  fuing  fpi|t  the  fame  ".  And  indeedj  to  prev^nt^thi* 
je^rpenfe,  in  cafes  whfire  tKc  death  has  ;notQriou|ly  happened 
cby  mifadventure  or  in  tfctf?diefei\c^,  the  judg^s  will  ufually 
.peicmit  (if  not  d.ire£l)  a.general  verdift  of  acquittal  "i 

ni.  T!eloniops  homicide  is  an  aft  of  a  vcry  different  na* 
ftijre  from  the  former,  bcing  tlie  killing  of  a  human  creature^ 
of  any  age  or  fex,  without  juftification  or  exdufe»  Xhi^  majf 
hcdone.either  by^killing  one's  felf,  or  another  man* 

*  To  this  expiation  by  banrfhmeftt  Z  De  Mornay,  on  the  digeft« 

the  fpirit  of  Patroclus  in  Homer  raay  bc  h    2  Inft.  14S.-31 5,  - 

thought  to  alludc,  wlien  be  rfeminds  *  i  Hal.  P*C.  425.  i  Haw|c.  P.O* 

Achiltes,  in  thc  twenty-third  iliad,  that  75.     Faft.  282,  ^c» 

when  a  child,  he  was  obliged  to  flee  his  1^  Foft.  287. 
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Self-murdsr»  the  pretended  heroifmj  but  real  coward- 
ice,  of  the  Stoic  philofophers,  who  dcftroycd  thcmfelves  to 
avoid  thofe  ills  which  they  had  not  the  fortitude  to  endiire^ 
though  die  attempting  it  feems  to  bc  countcnanced  by  the 
civil  law  •,  yet  was  puniflied  by  the  Athenian  law  with  cut- 
ting  oflF  the  hand,  which  committcd  the  defperatc  deed  p. 
And  alfo  the  law  of  England  wifely  and  religioufly  confiders, 
that  no  man  hath  a  power  to  deftroy  lifc,  but  by  commiflion 
from  God,  thc  aiithor  of  it:  and,  as  the  fuicide  is  guilty  oT 
a  double  offence ;  one  fpiritual,  in  invading  the  prerogative 
of  the  Almighty,  and  rufhing  into  his  immediate  prefence 
uncalled  fbr ;  the  other  temporal,  againft  the  king,  who  hath 
an  intereft'  in  the  prefervation  of  all  his  fubjc£ls  j  the  law 
lias  thereforC  ranked  this  among  the  higheft  crimes,  making 
it  a  peculiar  fpecics  of  felony,  a  felony  committed  on  one's 
felf.  And  this  admits  of  acceflbries  before  the  faft,  as  well 
as  other  felonies ;  for  if  one  perfuades  another  to  kill  himfelf, 
and  he  does  fo,  the  advifer  is  guiity  of  murder  ^.  A  felo  de 
fe  thcreforc  is  he  that  deliberately  puts  an  end  to  his  own  ex- 
iftence,  or  commits  any  unlawful  malicious  a£t,  the  confe- 
qucnce  of  which  is  his  own  death :  as  if  attempting  to  kill 
another,  he  runs  upon  his  antagonift's  fword :  or,  fhooting 
at  another,  the  gun  burfts  and  kills  himfelf  ^  The  party 
muft  be  of  years  of  difcretion,  and  in  his  fenfes,  clfe  it  is  no  * 
crime.  But  this  excufe  ought  not  to  be  ftr^ined  to  that 
length^  to  which  our  coroner's  juries  are  apt  to  carry  it,  v/z. 
that  the  very  adl  of  fuicide  is  an  evidence  of  infanity  5  as  if 
cvery  man,  who  afts  contrary  to  reafon,  had  no  reafon  at  all : 
for  the  fame  argument  would  prove  cvery  other  criminal  non 
composy  as  well  as  the  felf-murderer.  The  law  very  rationally 
judges,  that  every  melancholy  or  hypochondriac  fit  does  not 
deprive  a  man  of  the  capacity  of  difceming  right  from  wrong ; 
Wliichis  neceflary,  as  was  obferved  in.a  formcr  chapter  *",  to 

o  •<  Sl  quh  impatjentta  JcloriSf  aut         S  Keilw.  136. 
"   taeJio  *u\tae,   aut  moriof  aut  furore,         *"  1  Hawk.  P.  C.  6S«     1  Hal.  P.  C. 

<<  aut  pudortf  mori  matuitj  ncn  ar.imad'  413* 
«  vcrtatur  in  eum,''     Ff»  49.  16.  6.  <"  Scc  pag.  24. 

P  Poct*  Antiq.  b.  X.  €.  26, 
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form  a  legal  excufe.  And  thereforie  if  a  real  lunatic  kills 
•himfeif  in  a  lucid  interval,  he  is  a  felo  defe  as  much  as  aho- 
ther  man  •. 

BuT  now  the  queftion  foUows,  what  punifliment  can  \i\x* 
man  laws  inilift  on  one  who  has  withdrawn  himfelf  from 
their  reach  ?  They  can  only  zGt  upon  what  he  has  left  be«» 
hind  him,  his  reputation  and  fortune :  on  the  formcr  by  an 
ignominious  burial  in  thc  highway,  with  a  ftake  driven 
through  his  bodyj  on  the  latter,  by  a  forfeiture  of  all  hi3 
^oods  and  chattels  to  the  king:  hoping  that  his  care  for  either 
his  own  rcputation,  or  the  welfare  of  his  family,  would  bc 
fome  motive  to  reftrain  him  from  fo  defperate  and  wicked  an 
4i£l.  And  it  is  obfervable,  that  this  forfeiture  has  relatioxi 
to  the  time  of  the  aft  done  in  the  felon's  lifetime,  which  was 
the  ^aufc  of  his  death.  As  if  huft>and  and  wife  be  poffeffed 
jointly  of  a  term  of  years  in  land,  and  the  hufl>and  drowns 
himfelf ;  theland  fliall  be  forfeited  to  the  king,  and  the  wife 
fhall  not  have  it  by  futvivorfliip.  For  by  the  aft  of  cafting 
himfelf  into  the  water  he  forfeits  the  term  5  which  gives  a 
title  to  the  king,  prior  to  the  wife's  title  by  furvivorfliip,  which. 
could  not  accrue  tili  the  inftant  of  her  hufl>and's  death  ^  And 
though  it  muft  be  owned  that  the  letter  of  the  law  herein 
borders  a  little  upon  feverity,  yet  it  is  fome  allcviation  that 
the  power  of  mitigation  is  left  in  thebreaft  of  the  fovereignj 
who  upon  this  (as  on  ail  other  occafions)  is  reminded  by  thc 
oath  of  his  ofEge  to  execute  judgmentin  mercy. 

The  other  fpecies  of  criminal  homicide  is  that  of  killing 
anotlier  man.  But  in  this  tliere  are  alfo  degrees  of  guilt, 
which  divide  the  offence  into  manflaughter  and  tnurder.  The 
difference  Ijetween  wliich  may  be  partly  collefted  from  what 
has  becn  incidently  mentioned  iu  the  preceding  articles,  and 
principaliy  confifts  in  this,  that  manflaughter  (when  voiun-i 
tary)  arifes  from  the  fudden  heat  of  the  paflions,  murder  from 
the  wickcdnefs  of  the  heart. 

f  I  Hal,  P.  C.  411,  •   i  Fjnch.  L.  »1^., 
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t.  MansLAUGHTer  is  thcrefore  thus  dcfined ",  the  un- 
lawful  killing  of  anothet,  i^ithout  malice  either  exprefs  or 
implicd :  which  m^y  be  either  voluntarily,  upon  a  fudderi 
heat ;  or  involuntarily,  but  iri  the  coiiimiflion  of  fome  un- 
lawful  aft.  Thefe  were  callcd  iii  the  Gothic  conftitution^ 
**  homicidia  vulgbrid ;  qude  aut  cafd^  dut  etiam  fponte  commit^ 
*^  Umtur^  fed  infuhitaneo  quodam  iracundiae calore  et  impetu"^.^ 
And  hence  it  follows,  that  in  manflaughter  t^erc  can  be  no 
atceflbries  before  the  faft ;  becaufe  it  muft  be  done  without 
prcmeditationv  , 

As  to  the  firft,  or  valuniary  bf anch :  if  upon  a  fudden 
quarrel  two  perfons  fight,  and  one  of  them  kills  the  other^ 
this  is  manflaughter :  and  fo  it  is,  if  they  upon  fuch  an  occa-^ 
(ion  go  out  and  fight  in  a  field ;  fbr  this  is  one  Continued  a^ 
of  paflTiQn  * :  and  thc  law  pays  that  regard  to  human  frailty, 
as  not  to  put  a  hafty  and  deliberate  zOt  upon  the  fame  footing 
with  regard  to  guilti  So  alfo  if  a  man  be  gfefttly  provokedi 
as  by  pulling  his  nofe,  or  other  great  indignity,  attd  imme- 
diately  kills  the  aggreflbr,  though  this  is  not  excufable  fe  de^ 
fendendoy  fince  there  is  no  abfolute  necefllity  for  doing  it  td 
preferve  himfelf ;  yet  neither  is  it  murder,  for  there  is  no 
previous  malice ;  but  it  is  manflaughter  ^^  But  in  this,  and 
in  every  other  cafe  of  homicide,  upon  provocation,  if  there 
be  a  fufficient  cooling-time  for  paflion  to  fubfide  and  reafon  to 
interpofe,  and  the  perfon  fo  provoked  aftcrwards  kills  the 
other,  this  is  deliberate  revenge  and  not  heat  of  blood,  and 
accordingly  amounts  to  murder  ^*  So  if  a  man  takes-another 
in  the  a£l:  of  aduitery  with  his  wife,  and  kills  him  direftly 
upon  the  fpot ;  though  this  was  allowed  by  the  laws  of  So- 
lon  %  as  likewife  by  the  Roman  civil  law,  (if  tbe  adulterer 
was  found  in  the  hufband's  own  houfe  ^)  and  alfo  among  the 
antient  Goths  ^ ;  yet  in  England  it  is  not  abfolutely  ranked  in 
the  clafs  of  juftifiabie  homicidc,  as  in  cafe  of  a  for<:ibIe  rape, 

tt  I  Hal.  P.  C.  466«  z  ^oil.  296. 

w  Stiern.  dtjure  G$tb,  /,  3*  c,  4.  «  Plutarth.  in  vit»  ^ohn, 
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but  it  i^  manflaughtcr  ^  It  is  howcvcr  thc  lowcfl:  degree  of 
it ;  and  thcrefore  in  fuch  a  cafe  the  court  dircfted  the  burn- 
|ftg  in  thc  hand  to  be  gcntly  infliftcd,  becaufe  therc  could 
not  be  a  grcater  provocation  *.  Manflaughtet  therefore  on  a 
fudden  provocation  difiers  frotn  excufable  homicidc  fe  defen^ 
iendq  in  this :  that  in  one  cafe  therc  is  an  appar^nt  neceflTity, 
for  felf-prcfervation,  to  kill  the  aggreflbr;  in  the.other  no 
neceflTity  at  all,  being  only  a  fudden  adl  of  rcvcnge. 

The  fecond  branch,  or  involuntary  manflaughter,  differs 
alfo  from  homicide  cxcufable  by  mifadventure,  in  this;  that 
mifadventure  always  happens  in  confequence  of  a  lawful  aft^ 
but  this  fpecies  of  manflaughter  in  confequence  of  an  unlawful 
cne<  As  if  two  perfons  play  at  fword  and  buckler,  unlefs  by 
the  king^s  command,  and  one  of  them  kills  the  other :  this  is 
manflaughter,  becaufe  the  original  a£l  was  unlawful,  but  it  is 
not  murdcr,  for thc ohe had no  intent to do. theother  any  per-» 
Yonal  mifchief  ^.  So  where  a  perfen  does  an  ad;,  lawful  in 
itfelf,  but  in  an  unlawful  manner,  and  without  due  caution 
and  circumfpeflion :  as  when  a  workman  flings  down  a  ftone 
or  piecc  of  timber  into  the  ftreet,  and  kills  a  man ;  this  may  be 
either  mifadventure,  manflaughtcr,  or  murder,  accordlng  to 
the  circumftances  under  which  the  original  aft  was  done :  if 
it  wcrc  in  a  country  viilage,  where  few  paflengcts  are,  artd  h^ 
calls  out  to  all  people  to  have  a  care,  it  is  mifadventure  only  % 
but  if  it  werc  in  London,  or  other  populous  town,  whcre 
people  are  contihually  paflfmg,  it  is  manflaughtcr,  tliough  he 
gives  loud  wamingS;  and  murder,  if  he  knowsof  theirpaflP» 
ing,  and  gives  no  warning  at  all,  for  thcn  it  is  malice  againft 
all  mankind  **.  And,  in  general,  when  an  involuntary  kill- 
ing  happens  in  confequence  of  an  unlawful  aft,  it  will  bc 
cither  murder  or  manflaughter  j  according  to  the  nature  of  thc 
aft  which^  occafioned  it.    If  it  bc  in  profccution  of  a  fclonious 

*  1  Hal.  P.  C.  486.  c.  31.  if  any  waterman  betweenGrayef* 
«  Slr  T.  Raym*  2x2«  end  and  Windror  recelvcs  into  hls  bo^^ 
f  3  Inft.  56.  or  barge  a  greatcr  number  of  perfoiis 
s:  Kcl.  40.  than  the  a^  allows)  and   any  paiTenger 

*  3  i"ft'  57»  '^aJi  then  be  rirowncJ,  fuch  wateroiaa 
j  Our  ftatute  law  has  fcvercly  animad-  is  guilty  (norof  manilaughtcr,  but)  of 

vertc4  on  one  fpecies  of  criminal  negli-.     fclony^  and  /hall  bc  tfanfported  as  s 
jicnce,  whereby  the  Ueath  of  a  man  is    felon» 
«ccalioned«     for  by  ftatute  zo  Geo.  II. 
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intentj  or  in  it's  confequences  naturally  tended  to  bloodfhed» 
it  will  be  murder ;  but  if  no  more  was  intended  than  a  mere 
civil  trefpafs,  it  will  only  amount  to  manflaughter  *. 

Next,  as  to  the  punj/bment  of  this  dcgree  of  homicide } 
the  crime  of  manflaughter  amounts  to  felony,  but  within  th& 
benefit  of  clergy  j  and  the  ofiender  ihall  be  bumt  in  thc 
hand,  and  forfeit  all  his  goods  and  chattels. 

BuT  there  is  one  fpecies  of  manflaughter,  which  is  punifh- 
ed  as  murder,  the  benefit  of  clergy  being  taken  away  from 
it  by  ftatute  \  namely,  the  offence  of  moxXaWy  J}ahbing  ano- 
ther,  though  done  upon  fudden  provocation.  For  by  ftatute 
I  Jac.  I.  c.  8*  when  one  throfts  or  ftabs  another,  not  then 
having  a  weapon  drawn,  or  who  hath  not  then  firft  ftricken 
theparty  ftabbing,  fo  that  he  dies  thereof  within  fix  monthg 
after,  the  offender  ftiall  not  have  the  benefit  of  clergy,  though 
he  did  it  net  of  malice  aforethought.  This  ftatute  was  madc 
on  account  of  the  frequent  quarrels  and  ftabbings  with  fliort 
daggers,  between  thc  Scotch  and  the  Englifli,  at  the  accef- 
fion  of  James  the  firft  ^ ;  and,  being  therefore  of  a  temporary 
nature,  ought  to  have  expired  with  the  mifchief  which  it 
meant  to  remedy.*  For,  ih  point  of  folid  and  fubftantial 
juftice,  it  cannot  be  faid  that  the  mode  of  killing,  whether 
by  ftabbing,  ftrangling,  or  fliooting,  can  eithcr  extenuate  or 
enhance  the  jjuilt :  unlefs  where,  as  in  the  cafe  of  poifoning, 
it  carries  with  it  an  internal  cvidence  of  cool  and  deliberate 
malice.  But  the  benignity  of  the  law  hath  conftrued  the  fta- 
ture  fofavourably  inbehalf  of  the  fubjeci,  and  fo  ftri£i:ly  when 
againft  him,  that  the  offence  of  ftabbing  now  ftands  almoft 
upon  the  fame  footing,  as  it  did  at  the  common  law^  Thus, 
(not  to  repeat  the  cafes  before-mentioned,  of  ftabbingan  adul- 
terefs,  ^c*  which  are  barely  manflaughter,  as  at  common 
law)  in  the  conftruftion  of  this  ftatute  it  hath  been  doubted, 
whether,  if  the  deceafed  had  ftruck  at  all  before  the  mortal 
blow  given,  this  does  not  take  it  out  of  the  ftatute,  though  in 
the  preceding  quarrel  the  ftabber  had  given  the  fir^  blow  5 
and  it  feems  to  be  the  better  opinion,  that  this  is  not  within 
the  ftatute™.  Alfo  it  hath  been  refolved,  that  the  kilUng  ^  man 

i  Fofter.  258.     1  Hawk.  P.  C.  84.       1  Fo(l.  199,  300. 
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hy  throwing  a  hammcr  or  other  blunt  wcapon  is  not  within 
thc  ftatute ;  and  whether  a  fliot  with  a  piftol  be  fo  or  not,  is» 
doubted".  But  if  the  party  flain  had  a  cudgel  in  his  hand, 
or  had  thrown  a  pot  or  a  bottle,  or  difcharged  a  piftol  at  the 
party  ftabbingj  this  is  a  fufEcicnt  having  a  weapon  drawn  on 
his  fide  within  the  words  of  the  ftatutc*. 

2.  We  are  next  to  confider  the  crime  of  dcliberate  and 
wilful  murder ;  a  crime  at  which  human  nature  ftarts,  and 
which  is  I  believe  puniflied  almoft  univerfally  throughout  thc 
world  with  death.  The  words  of  the  mofaical  law  (over  and 
above  the  gcneral  prccept  to  Noah  p,  that  ^^  whofo  ftieddeth 
<<  man*s  blood,  by  man  ftiall  his  blood  be  flied  ")  are  very 
cmphatical  in  prohibiting  the  pardon  of  murderers^,  "More-. 
**  Gver  ye  fliall  take  no  fatisfaftion  for  the  Hfe  of  a  murder-r 
^*  er,  "^ho  is  guilty  of  death,  but  he  ftiall  furely  be  put  to 
**  death  5  for  the  land  cannot  be  cleanfed  of  the  blood  that 
<<  is  flied  thcreiii,  but  by  the  blood  of  him  that  ftied  it.'* 
And  thcrcfore  our  law  has  providqd  one  courfe  of  profecution^ 
(that  by  appeai,  of  which  hereafter)  whcrcin  the  king  him- 
felf  is  cxcluded  the  powerof  pardoning  murder :  fo  that,  were 
the  king  pf  England  fo  inclined,  he  could  not  imitate  that 
Polifli  monarch  mentioned  by-  Pufffendorf^ :  who  thought 
proper  to  remit  the  penalties  of  murder  to  all  the  nobility, 
in  an  edift  with  this  arrogant  preamble,  **  nosj  dlvini  juris 
•*  rigorem  moderantes^  '  isfc'*'  But  let  .us  now  confider  thc 
definition  of  this  great  ofFence, 

The  name  of  murder  (as  a  crime)  was  antiently  applied 

only  to  the  fccret  killing  of  another* :  (which  the  word,  moerdaj^ 

fignifics  in  the  Teutonic  languagc^)  and  it  was  defincd,  **  Ao-. 

**  micidium  qt/od  nuiJo  videnUy  nullo  fciente,  clam  perpetratur^:^^ 

-for  which  the  vill  wherein  it  was  committed,  ot  (if  tliat  werc 

■  I  Hal.  P.  C.  470.  14  Edw.  I.  **je  rlens  ne  ceierat,  ne  fuf» 

•  I  Hawk.  P.  C.  77*  *^  fxrai  efire  Cili  ne  murdre  r*  which  tt 
9  Ctn,  IX.  6.  thu^tranilatedinFkta,  /.  i.  c.  i8.§.4^ 
S  Numb.  XXXV.  31.  **  NuIIaniveritatemcelahof  neccdariper^ 
»  L.  of  N.  b.  8-  c.  3.  **miftam  nec  murdrari.'"  Andthcwords 

•  Dial,  de  Scaccb.  /,  i.  c.  lo.  <*  pur  murdre  Ic  droit''*  in  the  artlcles  of 

•  Stiernh.   de  jure  Sueon.  /.  3.   <■#  3«     that  ftatute,  are  rendered  ih  Flcta  Uid- 
Theword    murdre  in  our   pld  ftatutcs     \,%^^^  projurealicpjui  murdrierJo^l'' 
alfo  (ignified  any  kindof  concealment      '  u  Claay.7.  14«  (.  5. 

Or  ftifling.    So  in  the  ftatutc  of  Exetcr| 
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too  poor)  thc  whole  hundred  was  liable  to  a  heavy  amerce* 
ment  5  which  amercement  itfclf  was  alfo  denominated  mur" 
drum  ^.  This  was  an  antient  ufage  among  the  Goths  in 
Sweden  and  Denmark^  who  fuppofed  the  neighbourhood, 
unlefs  they  produced  the  murderer,  to  have  perpetrated  or  at 
leaft  connived  at  the  murder*:  and,  according  to  Braftony, 
•  was  introduced  into  this  kingdom  by  king  Canute,  to  prevent 
his  countrymen  the  Danes  from  being  privily  murdered  by 
the  Englifh  j  and  was  afterwards  continued  by  William  the 
conqueror,  for  the  like  fecurity  to  his  own  Notmans  *.  And 
therefore  if,  upon  inquifition  had,  itappeared  that  the  perfon 
found  flain  was  an  Englifhman,  (the  prefentment  whereof 
was  denominated  englefcherie^)  the  country  feems  to  have 
been  e^fcufed  from  this  burthen.  But,  this  difference  being 
totally  aboliihed  by  ftatute  14  Edw.  III.  c.  4.  we  muft  now 
(as  is  obferved  by  Staundforde '')  define  murder  in  qiiite  ano- 
ther  manner,  without  regarding  whether  the  party  flain  wag 
killed  openly  or  fecretly,  or  whether  he  was  of  Englifh  or  fo- 
reign  extraftion, 

MuRDER  is  therefore  now  thus  defined,  or  rather  de- 
fcribed,  by  fir  Edward  Coke  ^ ;  <*  when  a  perfon,  of  fbund 
**  memory  and  difcretion,  unlawfully  killeth  any  reafonable 
**  creature  in  being,  and  under  the  king's  peace,  with  malice 
.**  aforethought,  either  exprefs  or  implied."  The  beft  way 
of  examining  the  nature  of  this  crime  will  be  by  confidering 
the  feveral  branchc^  of  thls  definition, 

FiRST,  it  muft  be  committed  by  a  perfon  ofjound  memorf 
mnd  difcretton :  for  lunatics  or  infants,  as  was  formerly  ob- 
ferved,  areincapableof  committinganycrime:  unlefs  in  fuch 
cafes  where  they  fhew  a  confcioufnefs  of  doing  wrong,  and  of 
courfe  a  difcrction,  or  difcernment,  between  good  and  evil. 

Next,  it  happeiis  when  a  perfon  of  fuch  fouud  difcretion 
iinlaivfuUy  kilkth^     Thq  unlawfulnefs  arifes  from  the  kilUng 

y  Bra£l.  /.  3.  tr,  2.  c  15.  §*  7.  *  i  Hal.  P.  C.  447* 

Sut.Marlbr.  f,  26.     Foft.zS'?,  a  Bradt.  «^i/i/j&r. 

»  Sticrnh. /.  3.  r.  4.  **  P.  C.J.  i.  c.  xo. 

y  /.  3.  tr.  2,  ^.  15,  c  3  la.It.  47. 
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without  warr^nt  or  cxcufe :  and  there  muft  alfo  be  an  adlual 
killing  to  conftitute  murder  ;  for  a  tare  aflault,  with  intent 
to  kill,  is  only^  great  mifdemefnor,  though  formeriy  it  was 
held  to  /ke  murder  ^.  The  killing  may  be  by  polfoning, 
ftrikin^,  ftarving,  drowning,  and  a  thoufand  other  forms.of 
death',  by  which  human  nature  may  be  overcome.  •  And  if  a 
perfon  be  indifted  'for  one  fpecics  of  killing,  as  by  poifoning^ 
he  cannot  be  convifted  by  evidencc  of  a  totally  difFerent  fpe- 
Cies  pi  death,  as  by  Jbooting  with  a  piftol  orjiarving,  But 
where  they  only  differ  in  circumftance,  as  if  a  wound  be  al- 
Icged  to  be  given  with  a  fword,  and  it  proves  to  have  arifen 
from  a  ftaff,  an  axc,  or  a  hatchet,  this  differcncc  is  imma- 
tcrial  *".  Of  all  fpecies  of  deaths,  thc  moft  deteftable  is  that 
of  poifon ;  becaufe  it  can  of  all  others  be  the  leaft  prevented 
cither  by  manhood  or  forcthought  \  And  therefore  by  the 
ftatute  22  Hen.  VIIL  c.  9.  it  was  made  trcafon,  and  a  mote 
grievous  and  lingering  kind  of  death  was  inflifted  on  it  than 
thc  common  law  allowed  5  namely,  boiling  to  death :  but 
this  aft  did  not  livc  long,  being  repealed  by  i  Edw.  VI, 
C.  12-  There  was  alfo,  by  the  antient  common  law,  onc 
fpccies  of  killing  held  to  be  murder,  which  may  be  dubious 
at  this  day  ;  as  there  hath  not  been  an  inftance  wherein  it 
has  been  held  to  be  murder  for  many  ages  paft  ^ :  I  mean  by 
bearing  falfe  witnefs  againft  another,  with  an  exprefs  preme- 
ditated  defign  to  take  away  his  life,  fo  as  the  innocent  per- 
fon  be  condemnfed  and  executed  ^.  The  Gothic  laws  punifli- 
ed  in  thiscafe,  both  the  judge,  the  witneffes,  and  the  pro- 
fecutor ;  ^^  peculiari  poena  judiccm  puniunt  f  peculiari  tejlesy 
*^  quorum  jides  judicem  feduxit :  pecuUari  denique  et  maxima 
•'  au5loremi  ut  homicidam\^^  And,  among  the  Romans,  the 
lex  Corne/iaj  deftcuriisy  puniflbed  the  falfe  witnefs  with  death, 
as  being  guilty  of  a  fpecies  of  aflaffmation  ^,  And  there  is 
no  doubt  but  this  is  equally  murder  inforo  confcientiae  as  kill- 

(1   I  Hal.  P.  C.  425.  point  was  not  maintainable,  but  from 

«  3  Inft.    319.     2  Hdl.  P,  C.  185.  other  prudential reafons.  Nothijig  thefe- 

^  3  Inft.  48,  foreihoulJ  bc  conduded  from  the  waiv- 

g  Foft.  132.     In  the  cafe  of  Macda-  ing  of  thatpfofecuticn. 

ni«l  and   Bcrry,  repor  ed  by  fir  Michael  h  Mirror.  C.  i.  §.  9,     Brit.  C.  52« 

Fofter,  though  the  then  attorney  general  Bra£lon.  /.  3.  c.  4. 

declincd   to  argue  this  point  of  Jaw,  I  I  Stiernh.  dnjure  Gotb%  L  3.  f.  3. 
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ing  wldfi  a  fwordi  though  the  modern  Uw  (to  avold  thd  dao- 
ger  of  deterring  witnefles  from  giving  evidence  updn  capital 
profecutions,  if  it  muft  be  at  the  peril  of  their  ow^  lives)  hai 
'  not  yet  punifhed  it  as  fuch.  If  a  man  however  does  fuch  ati 
afl:,  of  which  the  probable  confequence  may  be,  and  cven- 
tually  is,  death  >  fuch  killing  may  be  xnurder,  «although  no 
ftroke  bc  ftruck  by  himfelf,  and  no  killing  may  be  primarilf 
intended :  as  was  the  cafe  of  the  unnatural  fon,  who  expofed 
his  fick  father  to  the  air,  againft  his  will,  by  reafon  whereof 
h^  died  ^ ;  of  the  harlot,  who  laid  her  child  under  leaves  in 
an orchard,  where  a kite  ftruck it  and killedit ° j  and  6f  thc 
parifli-officers,  who  Ihifted  a  child  from  parifli  to  parifli,  till 
it  dicd  for  want  of  care  and  fuftenance  ^.  So  too,  if  a  maa 
hath  a  beaft  that  is  ufed  to  do  mifchief  ^  and  he,  knowing  it, 
fuffers  it  to  go  abroad,  and  it  kills  a  man  j  eveh  this  is  man- 
flaughter  in  the  owner :  but  if  he  had  purpofely  turned  it 
loofey  though  barely  to  frighten  people  and  make  what  is  caU* 
cd  fport,  it  is  with  us  (as  in  the  Jewifti  law)  as  much  mur<« 
der,  as  if  he  had  incited  a  bear  or  dog  to  worry  them**.  If 
a  phyfician  or  furgeon  gives  his  patient  a  pction  or  plaifter 
to  cure  him,  which  contrary  to  expeftation  kills  him,  this 
is  neither  murder,  nor  manflaughter,  but  mifadventure  ; 
and  he  fliall  not  be  puniflied  criminally,  however  liable  he 
might  formerly  have  been  tb  a  civil  adlion  for  negleft  or  ig- 
noranceP:  but  it  hath  been  holden,  that  if^tbe  nota  regU" 
lar  phyfician  or  furgcon,  who  adminifters  the  medicine  or 
performs  the  operation,  it  is  manflaughter  at  the  leaft  *J.  Yet 
fir  Matthew  Hale  very  juftly  queftions  the  law  of  this  de- 
termination  \  In  order  alfo  to  make  the  killing  murder,  it 
is  requifite  that  the  party  die  within  a  year  and  a  day  after 
the  ftroke  received,  or  caufe  of  death  adminiftered  ;  in  the 
computation  of  which,  the  whole  day  upon  which  the  hurt 
was  done  fliall  be  recTconed  the  firft  k 

Farther  5  the  perfon  killed  muft  bc  "  a  reafonahle  crea^ 
«*  ture  hi  beingy  and  under  the  kin£s  peacc^'*  at  the  time  of  thc 

I  I  Hawk.  P.  C.  78,  pag.  122. 

m   1  Hal.  F.  C.  432,  9  Prict.  c^  5.     4  Inft.  251. 
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killing;  Therefore  to  kiy  an  alieny  a  Jew,  or  an  outlaw, 
who  are  all  under  the  king's  peace  and  proteftion,  is  as 
Ihuch  murder  as  to  kill  the  moft  regular-born  Engliihman  j 
except  he  bc  an  alien  enemy  in  time  of  war' .  To  kill  a 
chiid  in  it's  mother's  womb,  is  now  no  murder,  but  a  great 
mifprifion :  but  if  the  child  be  born  alive,  and  dieth  by  rea^ 
fon  of  the  potipn  or  bruifes  it  received  in  the  womb,  it  feems^ 
by  the  better  opinion,  to  be  murder  in  fixch  as  adminiftered 
or  gave  them  ",  But,  as  there  is  one  cafe  where  it  is  difficult 
to  prove  the  child's  being  born  alive,  namely,  in  the  cafe  of 
the  murder  of  baftard  children  by  the  unnatural  mother,  it 
is  ena£ked  by  ftatute.  21  Jae.  I.  c.  27.  that  if  any  woman  bc 
delivcred  df  a  child  whioh  if  born  alive  ftiould  by  law  be  a 
baftard ;  and  endeavours  privately  to  conceal  it's  death,  by 
burying  the  child  or  the  like ;  the  mother  fo  oiFending  fhall 
fuffer  death  as  in  the  cafe  of  murder,  unlefs  (he  can  prove  by 
one  witnefs  at  leaft  that  the  child  was  aftually  bom  dead. 
This  law,  which  favours  pretty  ftrongly  of  feverity,  in  mak- 
Ing  the  concealment  of  the  death  almoft  conclijfive  evidencc 
of  the  chiWs  being  murdered  by  the  mother,  is  neverthelefs 
to  be  alfo  met  with  in  the  criminal  codes  of  many  other 
nations  of  Europe;-  as  the  Danes,  the  Swedes,  and  the 
French  ^ :  But  I  apprehend  it  has  of  late  years  been  ufual 
with  us  in  England,  upon  trials  for  this  ofFence,  to  requirc 
fome  fort  of  prefumptive  evidence  that  the  child  was  born 
alive,  bcfore  the  other  conftrained  prcfumption  (that  tlie 
child,  whofe  death  is  cqncealed,  was  therefore  killed  by  it'si 
parent)  is  admitted  to  convift  the  prifoner. 

Lastly,  the  killing  muft  be  committed  nmth  malice  afore^ 
thougbtj  to  make  it  the  crime  of  murder.  This  is  the  grand 
criterion  which  now  diftinguiflies  murder  from  other  killing  : 
and  this  malice  prepenfe,  maliiia  praecogitatay  is  not  fo  pro-. 
perly  fpite  or  malevoience  to  the  deceafed  in  particular,  as. 
any  evil  defign  in  general  :*the  didlate  of  a  wicked,  depraved„ 
and  malignant  heart^^i  un  difpofttion  a  faire  un  male  ckofe^  ."^ 
and  it  may  be  either  exprefs^  or  implied  ia  law.     Exprefst 

t  3  Inft.  50.     I  Hal.  P.  C*433.  ^  SeeBarrington  on  theftatuCes.  425« 
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frialice  is  when  one^  with  a  fedate  deliberate  mind  and 
formed  defign,  doth  kill  another:  which  formed  defign 
is  eridenced  by  external  circumftanccs  difcovering  that 
inward  intention;  as  lying  in  wait,  antecedent  menaces, 
former  grudgeS)  and  concerted  fchemes  to  do  him  fome  bo- 
diiy  harm  ^,  This  takes  in  the  cafe  of  deliberate  ddeUing» 
where  both  parties  meet  avowedly  with  an  intent  to  murder : 
thinking  it  their  duty,  as  gentlemen,  and  claiming  it  as  theif 
!  right,  to  wanton  with.  their  own  lives  and  thofe  of  their 

fellow  creatures  5  without  any  warrant  or  authority  from  any 
I  power  either  diviue  or  human,  but  in  direft  contradi£lion  to 

I  the  laws  both  of  God  and  man  :  and  therefore  the  law  ha^ 

juftly  fixed  the  crime  and  punifliment  of  murder,  on  them, 
and  on  their  feconds  alfo  *.  Yet  it  requires  fuch  a  degree  of 
paflive  valour,  to  combat  the  dread  of  even  undeferved  con» 
tempt,  arifing  from  the  falfe  notions  of  honour  too  generally 
received  in  Europe,  th^t  the  (Irongeft  prohibitions  and  pe- 
nalties  of  the  law  will  never  be  entirely  effeftual  to  eradicate 
this  unhappy  cuftom ;  till  a  methpd  be  found  oyit  of  compel- 
ling  the  original  aggreflbr  to  mak^  fome  pther  fatisfa£liop  to 
tiie  afFronted  party,  which  the  worjd  ftiall  efteem  equaliy 
reputabie,  as  that  which  is  now  given  at  the  hazard  pf  the 
Jife  and  fprtune,  as  well  of  the  perfon  infulted,  as  of  him 
who  hath  given  the  infult.  Alfo,  if  even  upon  a  fudden 
provocation  one  beats  another  in  a  cruel  and  unufual  manner^ 
fo  that  he  dies,  though  he  did  not  intend  his  death,  yet  he 
is  guilty  pf  murder  by  exprefs  malice ;  that  is,  by  an  exprefa 
evil  defign,  the  genuine  fenfe  of  malitia,  As  when  a  park- 
Jteeper  tied  a  boy,  that  was  ftealing  wood,  to  a  horfe's  tail, 
^nd  dragged  him  along  the  park  5  wh^n  a  mafter  correfted 
his  fervant  with  an  iron  bar,  and  a  fchoolmafter  ftamped  pn 
his  fcholar's  belly ;  fo  that  each  of  the  fufFerers  died  \  thefo 
were  juftly  held  to  be  murders,  becaufe  the  correftion  being 
exceflive,  and  fuch  as  could  not  proceed  but  from  a  bad  heartj, 
it  was  equivalent  to  a  deliberate  aft  of  flAughter  *.  Neither 
|hall  he  be  guijty  of  a  lefa  crime,  who  killa  another  in  conr, 

y  I  Hal.  P.C.  451.  •  I  H4I.  P.  0.454.473, 474. 
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ftquence  of  fuch  a  wilful  adl^  as  ihews  him  Co  be  an  enexn^ 
to  all  mankind  in  general  j  as  going  deliberately,  and  with 
an  intent  to  do  mifchief  ^,  upon  a  horfc  ufed  to  ftrike,  or 
coolly  difcharging  a.  gun,  among  a  multitude  of  people  *^» 
So  if  a  man  refolves  to  kill  the  next  man  he  meets,  and  doea 
kill  him,  it  is  murder,  although  he  knew  him  not  j  for  this 
is  univerfal  malice.  And,  if  two  or  more  come  together 
to  do  an  unlawful  a£l  againft  thc  king's  peacc,  of  which 
the  probablc  confequence  might  be  Woodfhed  j  as  to  beat 
a  man,  to  commit  a  riot,  or  to  rob  a  park:  and  one  o£ 
them  kills  a  man  ^  it  is  murder  in  them  al],  becaufe  of  thc 
unlawful  aft,  the  malitia praccogitatay  or  evil  intended  before- 
hand  ^. 

Also  in  many  cafes  wherc  no  malice  is  exprefled,  the  law 
will  imply  it :  as,  where  a  man  wilfully  poifons  anothcr,  in 
fuch  a  deliberate  a£t  the  law  prefumes  malice,  though  no 
particular  enmity  can  be  proved  *.  And  if  a  man  kills  ano-» 
thcr  fuddenly,  without  any,  or  without  a  confiderable  provo- 
cation,  the  law  implies  malice ;  for  no  perfon,  unlefs  of  an 
abandoncd  hcart,  would  be  guilty  of  fuch  an  a£l,  upon  a 
flight  or  no  apparent  caufe.  No  aflront,  by  words  or  get 
tures  only,  is  a  fufficient  provocation,  fo  as  to  excufeor  cx^ 
tenuate  fuch  afts  of  violence  afi  manifeftly  endanger  the  life 
of  another  *".  But  if  the  perfon  fo  provoked  had  unfortu^ 
nately  killed  the  other,  by  beating  him  in  fuch  a  manner  as 
ihewed  only  an  intent  to  chaftife  and  not  to  kill  him,  the  law 
fo  far  confiders  thc  provocation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manflaughter,  and  not  murder^.  In 
like  manner  if  one  kills  an  ofliicer  of  juftice,  either  civil  br 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  aflTiftants 
endeavouring  to  conferve  the  peace,  or  any  private  perfon 
endeavouring  to  fupprefs  an  aflray  or  apprchend  a  felon, 
knowing  his  authority  or  the  intcntion  with  which  he  intcr- 
pofes,  the  law  will  imply  malice,  and  the  killer  fliall  be 
guilty  of  murder  *^.  And  if  one  intendato  do  another  felony, 

b  Lord  Raym.  143.  f  i  Hawk.  P.  C.  82..  '  i  Hal.  P.  C. 

«  I  Hawk.  P.  C.  74.  455,  456. 

d  Ibid.  84.  g  Foft.  291, 
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and  undcfignedly  kills  a  riian,  this  is  alfo  murder  *.  Tliu«  if 
one  (hoots  at  A  and  mifles  Arw,  but  kills  B,  this  U  mnrder; 
becaufe  of  the  previous  felonious  intent,  which  the  law  tranT- 
fers  from  one  to  the  other.  The  fame  is  the  cafe  where  one 
lays  poifon  for  A ;  and  fe,  againft  whom  the  prifoner  hadiio  • 
malicious  intent,  takes  it,  and  it  kills  him ;  this  is  likewifc 
ttiurder  j.  So  alfo,  if  one  gives  a  woman  with  child  a  mc- 
dicine  to  procure  abortion,  and  its  operates  fo  violently  as  to 
kill  the  woman,  this  is  murder  tn  the  perfon  who  gave  it  *. 
It  Virere  endlefs  to  go  through  all  the  cafes  of  homiddc, 
which  have  been  adjudged  either  exprefsly,  or  implied-  ^ 
ly,  malicious :  thefe  therefore  may  fuffice  as  a  fpecimeii  j 
and  we  may  take  it  for  a  general  rule  that  all  homicide  is 
malicious,  and  of  courfe  amounts  to  murder,  unlefs  whcr^ 
juJHjied  by  the  command  or  permiffion  of  the  law  ;  excufid  on 
the  account  of  accident  or  felf-prefervation  j  or  alleviated  into 
manflaughter,  by  being  either  the  involuntary  confequencc 
x>i  fome  aft,  not  ftrictly  lawful,  or  (if  voluntary)  occafioned 
by  fome  fudden  and  fufficiently  violent  provocation.  AnA 
all  thefe  circumftances  of  juftification,  excufe,or  alleviation, 
it  is  incumbent  upon  the  prifoner  to  makc  oat,  to  the  fatif- 
fadion  of  the  court  and  jury :  the  latter  of  whom  are  to  de»- 
cide  whether  thc  circumftanccs  alleged  are  proved  to  have 
a£tually  exiftcd;  the  former,  how  far  they  extend  to  take 
»way  or  mitigatC  thc  guilt*  For  all  homicide  is  prefumed  to 
be  malicious,  until  the  contrary  appeareth  upon  evidcnce  ^ 

The  punifliment  of  murder,  and  that  of  manflaughter, 
were  formerly  one  and  the  fame  5  both  having  the  benefit  ©f 
clergy :  fo  that  none  but  unlearned  perfons,  who  leaft  knew 
the  guilt  of  it,  were  put  to  death  for  this  enormous  crime  ™. 
But  now,  by  feveral  ftatutes  ",  the  benefit  of  clergy  ktaken 
away  from  murderers  through  toalice  prepenfe,  their  abettors, 
procurers,  and  counfellors.  In  atrocious  cafes,  it  was  fre- 
quently  ufual  for  the  court  to  direfl:  thc  murderer,  after  exe-  ' 
cution,  to  be  hung  upon  a  gibbet  in  chains  near  the  place 

i  X  Hal.  P.  C.  465.  m  1  Hal.  P.  C.  450. 

j  Wid.  466.  .        "  33  Hcn.  VIII.  c.  I.     I  Edw.  Vf. 

k  Ibid,  429.  c.  12«     4  &  5  I  h.  &  M.  c.  4. 
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10     '  where 
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whcre  thc  hQ,  was  committed :  but  this  was  no  part  of  thc 
legal  judgment ;  and  the  like  is  ftill  fometimes  praftifed  in  thc 
cafe  of  notorious  thieves.  This,  being  quite  contrary  to  thff 
cxprefs  command  of  the  mofaical  law^,  feenls  to  have  been 
borrowed  from  the  civil  law ;  which,  befides  the  terror  of  thc 
examplc,  givcs  alfo  another  reafon  for  this  praftice,  viz.  that 
it  is  a  comfortable  fight  to  the  relations  and  fricnds  of  the 
deceafcd  p.  But  now  in  England,  it  is  enaftcd  by  ftatute 
25  Gto,  IL  c.  37.  that  the  judge,  before  whom  aiiy  pcrfon  is 
found  gUilty  of  wilfiil  murder,  rtiall  pronourice  fentence  im* 
mediately  after  conviftion,  unlefs  he  fecs  caufe  to  poftponc 
it ;  and  ftiall  in  pafling  fentcnce  ditefl:  him  to  be  exccuted  on 
the  next  day  but  onc,  (unlcfs  the  fame  fliall  be  funday,  and 
then  on  the  monday  foUowing)  and  that  his  bddy  be  deli- 
Vered  to  the  furgeons  to  be  diflfcfted  and  anatomi^ed  ^  5  and 
that  the  judge  may  direft  his  body  to  be  afterwards  hung  in 
chains,  but  in  no  wife  to  be  buried  without  difleftion.  And, 
during  the  fliort  but  awful  interval  between  fentence  and  ex»» 
^ccution,  the  prifoner  fliall  be  kept  alone,  and  fuftained  with 
only  bread  and  water.  But  a  power  is  allowed  to  the  judgc 
upon  good  and  fuflicient  caufe  to  refpite  the  exccution,  an<f 
relax  the  otiier  rcftraints  of  this  aft.  - 

Br  the  Roman  \zw^  parricidey  or  the  murder  of  one*s  pa- 
rents  or  children,  was  puniflied  in  a  much  feverer  manner 
than  any  other  kind  of  homicide.  After  being  fcourged,  the 
delinquents  were  fewed  up  in  a  leathern  fack,  with  a  livc 
dog,  a  cock,  a  viper,  and  an  ape,  and  fo  caft  into  the  fea  '• 
Solon,  it  is  true,  in  his  laws,  made  none  againft  parricide ; 
Sipprchending  it  impoflible  that  any  one  fliould  be  guilty  of 
fo  unnatural  a  barbarity  *.  And  th^  Perfians,  according  to 
Herodotus,  entertained  the  famenotion,  when  they  adjudged 
all  perfons  who  killed  thcir  reputed  parents  to  be  baftards» 
And,  upon  fome  fuch  reafon  ais  this,  we  muft  account  for 

o  <*  Thc  body  of  a  malefaftor  ihall  "  «r,  tt  coftfpeffu  deterreantur  arii,  eefo' 

**  not  remain  all  night  upon  the  trce  j  **  latio  fit  cognatis  interetnptcrumf  eodem 

**  but  thou  ihalt  in  any  wife  bury  him  ''  toco  powa  redditaj  in  quo  latronet  bmi' 

«  that  day,  that  the  land  be  not  de-  «*  fK/M/?r/^«/.*'ii/*.  48.  19.  a8.  §.I5« 
«  *filed."    Deut.  xxi.  23.  q  Foft.  107. 

P  <'  Famofcs  latronesf  in  bis  hcisf  ubi         '  Ff,  48.  9.  9.  ,- 

*<  grafjati  funtyfurca  figeniios  f>Iacuit-y         «.  Cic«  pro  S»  Rofcio»  §.  »5« 

the 
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the  omiffion  of  an  exemplary  punifliment  for  this  Crlme  ia 
our  Englifli  laws  ;  which  treat  it  no  otherwifc  than  as  fimple 
j^urder,  unlefs  the  child  was  alfo  the  fervant  of  his  parent  C* 

j  1 

FoR,  though  the  breach  of  natural  relation  is  unobferved, 

yet  the  breach  of  civil  or  ecclefiaftical  connexions,  wheni 

cotipled  with  murder,  denominates  it  a  hew  ofFence,  no  lefs 

than  a  fpecies  of  treafon,  c^^Qd parvaproditioy  oxpetit  treafon  i 

which  however  is  nothing  elfe  but  an  aggravated  degree  o£ 

murder^';  although,  on  account  of  the  violation  of  private 

allegiance,  it  is  ftigmatized  as  an  inferior  fpecies  of  treafon  ". 

And  thus,  in  the  antient  Gothic  conftitution,  we  find  thc 

breaeh  both  of  natural  and  civil  relations  ranked  in  the  fame 

clafa  with  crimes  againft  the  ftate  and  the  fovereign  '^. 

Petit  treafon,  according  to  the  ftatute  25  Edw.  III.  c.  2. 
may  happen  three  ways  :  by  a  fervant  killing  his  mafter,  a 
wife  her  huft)and,  or  an  ecclefiaftical  perfon  (either  fecular, 
or  regular)  hir  fuperior,  to  whom  he  owes  faith  and  obedi- 
cnce.  A  fervant  who  kills  his  mafter  whom  he  has  left,  up- 
on  a  grudge  conceived  againft  him  during  his  fervice,  is  guilty 
of  petit  treafon :  for  the  traiterous  intention  was  hatched 
while  the  relation  fubfifted  between  them ;  and  this  is  only 
^n  execution  of  that  intention  *•  So  if  a  wife  be  divorced  a 
menfa  et  thoroy  ftili  the  vinculum  matrimonii  fubfifts ;  and  i£ 
flie  kills  fuch  divorced  huft)and,  flie  is  a  traitrefs  J^.  And  a 
clergyman  is  underftood  to  owe  canonical  obedience  to  thc 
bifliop  who  ordained  him,  to  him  in  whofe  diocefe  he  is  be- 
neficed,  and  alfo  to  the  metropolitan  of  fuch  fufFragan  or  dio- 
cefan  bifliop :  and  therefore  tb  kill  any  of  thefe  is  petit  treafon*. 
As  to  thcreft,  whatever  hasbeen  faid,or  remains  tobe  obferve4 
hereafter,  with  refpeft  to  wilful  murder,  is  alfo  applicable  to 
the  crime  of  petit  treafon,  which  is  no  other  than  murder  in 

^  1  Hal.  P.  C.  380.  "  w,  (et  vUe  verfaj^fervh  m  dminos, 

x^    '  Fofter.  107.  324.  3^6.  *«  aut  etium  ah  homineirfemet  iffum**^ 

«  See  pag,  75.  Stiernh.  dejureGotb*L  3.  r.  3. 

^  **  Omnium -graTjiJ^ma   cenfetur  vis         x  i  Hawk.  P.C.89.  z  Hal.P.C.^So. 
*'  faffa  ab  incolis  in  patriamy  fubditis  in         f  I  Hal.  P.  C.  ^8x. 
**  regemfliberisinfareitteSimaritisimtxo*         *  Ibtd»  . 


it'« 
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• 

j£s  moft  odioas  degree :  except  that  the  trial  (hall  be  as  iit 
cafes  of  high  treafon,  before  the  improvements  therein  made 
by  the  ftatutes  of  William  III  *.  But  a  perfon  indifted  of 
petit  treafon  may  bc  acquitted  thereof,  and  found  guilty  of 
manllaughter  or  murder** :  and  in  fuch  cafe  it  fliould  fcem 
that  twa  witncfles  are  not  neceflary,  as  in  cafe  of  petit  trea- 
fon  they  are»  Which  crime  is  alfo  diftipguilhed  from  mur- 
der  in  it's  punifhment. 

The  puniftunent  of  petit  treafon,  in  a  man,  is  to  be  dra^n 
and  hanged,  and  in  a  woman,  to  be  drawn  and  burned ""  (d) : 
thc  idea  of  which  latter  punifhment  feems  to  have  been  hand* 
ed  down  to  us  by  the  laws  of  the  antient  Druids,  which 
condemned  a  woman  to  be  burned  for  murdering  her.huf- 
band**;  and  it  is  now  the  ufual  punifhment  for  all  forts  of 
trcafons  committed  by  thofe  of  the  female  fex  **  Perfons 
gnilty  of  petit  treafon  were  firft  debarred  the  benefit  of  clergy, 
byftatute  12  Hen%  VII.  c.  7.  which  has  been  fince  extended 
to  their  aiders,  abettors,  and  counfellors,  by  ftatutes  23  Hen» 
VIIL  c-  I .  and  4  &  5  P.  &  M.  c.  4. 

»  Foft.  357.  c  X  Hal.  P.  C.  381.     3  Inft.  311» 

^  Fofter.  106.     iHal.  P.  C.  37^.  «1  OcCir  dehelL  GfiU*  l.  6,  €,  18. 

%  Hal.  P.  C.  184.  •  See  pag.  93. 
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(a)  But  this  18  now  altercd  by  ftatutc  30  Geo.  3.  c.  48.  which  ena^» 
thatm  all  cafes  of  convi6lion  of  any  woman  for  high  or  petit  treafon» 
the  judgment  Ihail  bc  that  ftie  ihall  be  drawn  and  hanged,  and  not 
burned  :  and  if  any  woman  ftiall  be  conviftcd  of  petit  treafon  ftie  IhaU 
be  iiable  tofuch  farther  pains  and  penalties  as  are  declared  by  ftatute 
25  Geo.  III.  c.  37.  with  refpcfl  to  peribns  convi^led  of  wiifal  murdcr.. 
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CHAPTBR        THE        FIFTEENTlii 

OF    OFFENCES  against   the  PER- 
SONS   OF    INDIVIDUALS. 


HAVING  in  the  preceding  chaptet  confidered  thc  t^rih- 
cipal  crime,  or  public  wrong,  that  can  be  committed 
^gainft  a  private  fubjeft,  namely,  by  deftroying  his  life  ^  I 
proceed  now  to  inquire  into  fuch  other  crimes  and  mifde- 
mefnors,  as  more  peculiarly  afFedl  the  fecurity  of  h}s  pet- 
fon^  while  living. 

Of  thefe  fome  are  felonious,  and  in  their  naturc  capital : 
others  are  fimple  mifdemefnors,  and  punifliable  widi  a  lighter 
animadverfipn.     Of  the  felonies  the  firft  is  that  oimayhetn^ 

I.  Mayhem,  mayhemiutni  was  in  part  confidered  in  the 
preceding  volume  ",  as  a  civil  injury  :  but  it  is  alfo  looked 
upon  in  a  criminal  light  by  the  law ;  being  an  atrocious  breach 
of  the  king's  peace,  and  an  ofl^ence  tending  to  deprive  him  of 
the  aid  and  affiftance  of  his  fubjefts.  For  mayhem  is  pro- 
perly  defined  to  be,  as  we  may  remember,  the  violently  de* 
priving  another  of  the  ufe  of  fuch  of  his  members  as  may 
tehder  Kim  th^  lefs  able  in  fighting,  either  td  defend  himfelf, 
or  to  annoy  his  adv^rfary  **.  And  therefore  the  cutting  ofli 
or  difabling,-or  w^akening  a  man*s  hand  or  finger,  or  ftrikirig 
out  his  eye  or  foretooth,  or  depriving  him  of  thofe  parts,  thc 
lofs  of  which  in  all  animals  abates  dieir  courage,  are  held  to 

a  See  Vol.  III.  pag.  i%U  ^  Brlt.  /•  i.  c*  »5.  i  tiawk*  P.  C.  xix. 

VoL.  IV.  O  bc 
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'  be  mayhems.  But  the  cutting  off  his  ear,  or  nofe,  or  thc 
like,  are  not  held  to  be  mayhems  at  common  law  i  becauft 
they  do  not  weaken  but  only  disiigure  him. 

By  the  antient  law  of  England  he  that  ihaimed  any  man^ 
whereby  he  loft  any  part  of  his  b6dy,  Mlr^6  fenteticed  to  lofe 
the  like  part ;  membrum  pro  methbro^ :  which  is  ftill  the  law 
in  Sweden**.  But  this  went  afterwards  out  of  ufe:  partly 
becaufe  the  laW  of  retaliation,  as  was  forfnfefly  {fte^ft',  is  it 
beft  an  inadequate  rule  of  punifhment  ^  and  f^arU^  becaufe 
upon  a  repetition  of  the  offence  the  puniihment  could  not  be 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  timd 
ftood,  mayhem  was  only  puniihable  with  fine  and  imprifon« 
ment^i  unlefs  perhaps  the  offence  of  mayhcm  by  caftra- 
tion,  which  all  our  old  writers  held  to  be  felony ;  ^*  ttfeqtd 
^  tur  aliquattdo  poena  capltalisy  aliquando  perpetuum  exiftuifty 
*^  cum  omnium  bonorum  ademptione  ^'.'*  And  this,  although 
the  mayhem  was  committcd  upon  thc  higheft  provbcation  *** 

BuT  fubfequeht  ftatutes  have  put  the  crime  ahd  punifli-» 
ment  of  mayhem  more  out  of  doubt.  For  firft,  by  ftatute 
5  Hen.  rV.  c.  5.  to  remedya  mifchief  that  then  prevailed^ 
6f  beating,  wounding,  or  robbing  a  man,  aiid  then  cutting 
out  his  tonguej  or  putting  out  his  eyesy  to  pre^ent  hiih  frohl 
being  an  evidence  againft  them,  this  offence  is  declared  to  be 
felony,  if  done  of  malice  prepenfe ;  that  is,  as  fir  Edw^id 
Coke  *  explains  it,  voluntarily,  and  of  fet  purpofe,  thbuglh 
done  upon  a  fudden  occafion.  Next,  in  order  of  tlihe,  8i 
the  ftatute  37  Hen.  VIII.  c.  6.  which  dlrefts,  that  if  a  maft 
ftiall  malicioufly  and  unlawfuUy  cut  oir  the  ear  of  any  dF  thfe 
king's  fubjedls,  he  fhall  not  only  forfeit  treble  damages*^ 

c  3  Inft.  118— ^M,/  laphyntefoit  ^  Sir.Edwarf  Coke  (3  Inft;  6».)  haft» 

faite  defemme qu'  avera  toUet-  a  bmefes  tranfcribed  a  recoid  of  Henry  thc  third*fl( 

rumbresy  en  tiel caj* perdra  lefeme  la  une  time,  (Clavf  1 3!?«;». JJ/.m.9.)by  whJch 

jneynparjugemfntf  comz  lc  membre  dount  a  gentleman  of  Somerfet/h5re  and  his  wife 

c/e  a^vera  trefj>affe,  (Brit.  c.  25)  appear  to  havc  becn  apprehended  md 

«*  Stiernhook  dejure  Sueon*  l,  3.  f .  3.  committfed  to  prifon,  being  indi^ed  fbr 

*  Scepag.  12.  dcaling  thuswith  John  the  monk,  who 

f  1  Hawk.  P.  C.  1 12.  was  caught  in  adultcry  with  thc  wife. 

S  Bra^./o/.  144.  i  jlnili  62« 

the 
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the  party  gricved,  to  bc  rccwcred  by  a£Hon  of  trcfpafs  at 
common  law,  as  a  civil  fatisfa^ion;  bitt  alfo  10/  by  way 
of  fine  to  the  king,  which  was  his  criminal  amercement. 
The  Jaft  ftatute,  but  by  far  the  mc^  fevere  and  effeaual  of 
all,  is  that  of  2a  &  23  Car.  11.  c.  i.  caUed  the  Coventry  z& ; 
being  occafioned  by  an  aSault  on  fir  John  Coventry  in  the 
ftfeet,  arirf  flilting  his  nofe,  in  revenge  (as  was  fuppofed)  for 
ftrtne  obnoxious  words  uttered  by  him  in  parliament.  By 
this  ftatute  it  is  ena£ted,  that  if  any  perfon  (hall  of  malice 
afbretho«rght,  and  by  lying  in  wait,  unlawfiilly  cut  out  or 
tlif^e  tbe  tongue,  put  6utan  eye,  flit  the  nofe,  cut  off  a  nofc 
cr  lip,  or  cut  oflF  or  difaUe  any  Bmb  or  member  of  any  other 
perfon,  ivitB  ifttmt  to  matm  ot  to  disfigtfre  him  ;  fuch  perfon^ 
lus  counfeHors,  afders,  and  abettors,  (hall  be  guilty  of  felony 
without  behefit  of  ckrgy  K 

Thus  much  for  thc  felony  o£  mayhem :  to  which  may  be 
added  the  offence  of  wilfully  and  malicioufly  fhooting  at  any 
perfon,  in  any  dwelling-houfe  or  other  place  5  an  offence,  of 
which  the  probablc  confequence  may  be  either  kiliing  or 
maiming  him.  This,  though  no  fuch  evil  confequence  en- 
fues,  ia  madc  felony  without  benefit  of  clergy  by  ftatute 
9  Geo.  L  c*  22.  and  thereupon  one  Amold  was  convi£i:ed  in 
?723  for  fliooting  at  lord  Onflowj  but,  being  half  a  mad*» 

^  Oa  thtt  ftatuteMr.  Coke>  z  gentle-  mittcd  wlth  an  intent  to  disHgnre»  bvt 

aan  of  Suffolky  and  one  Woodburn,  a  with  an  Intent  to  murder  \  aad  therefore 

labooref,  were  indiAed  io  1722 ;  Coke  nbt  wichin  the  ftatute.    But  the  courc 

for  hiriflg  and  abetting  Woodbum,  and  held,  that  if  a  man  attacks  another  t» 

WoodbQrn  f or  thc  adual  fadV>  of  flitting  murder  him  with  fuch  an  inftrument  aa 

thenofe  of  Mr.Crifpe,Coke'8  brother-in-  a  hedge-biil,  which  cannot  but  endanger 

law.     The  cafe  was  fomewhat  fingular.  the  disfiguringhim;  and  in  fuch  attack 

The  murdef  oiT  Ctifpe  was  intended,  and  happens  not  to  kiU,  bot  only  to  disfigure 

hewasteftfordead,  bdngteiriblyhack-  hiA;  he  may  be  indl^ted  on  this  fta- 

ed  and  disfigured  with  a  hedge.blll ;  but  tute ;  and  it  ihall  be  left  to  tlie  jury  whe» 

he  recovered.    Now  the  bare  intent  to  ther  it  were  not  a  defign  to  murder  by 

murder is  no  felony ;  but  to  disfigure,  with  disfiguring,  and  confequently  a  malUi» 

an  inteat  to  disfigure,  is  made  fo  by  this  ous  intentto  disfigure  as  well  as  to  mur« 

ftatute  ;  on  which  they  were  therefore  der.     Accordingly  the  jury  foundthem 

indided,    And  Coke,  who  was  a  dif-  gulttyoffuchprevlousintenttodisfigure» 

grace  to  the  profeffion  of  the  law,  had  in  ordertoeffe€i  their  principalintentto 

the  cfirontery  to  reft  his  defence  upon  murder,  and  they  were  both'  condemned 

thiipoint,  that  tbe  afTault  was not  com-  and  execulld.  ^StauTrials.  VI.  2ix..) 

O  a  wan, 
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ihan,  was  never  exetuted^  but  confined  in  prifon,  whcre  hc 
'died  about  thirty  years  after  (l). 

II.  The  fecond'  o£fence,  more  immediately  afiediing  thc 
perfonal  fecurity  of  iiidividuals,  relates  to  the  female  part  of 
his  maje(ly's  fubjedts ;  being  that  of  their  forcibk  abduBhn 
and  marriagei  which  is  vulgarly  cMoi^ealing  an  heirefs.  For 
by  ilatute  3  Hen,  VIL  c^2.  it  is  enafbed,  that  if  any  perfoxi 
.(hall  for  lucre  take  any  woman,  being  ipaid,  widow»  or  wif^» 
.and  having  fubftance  either  in  goods  or  lands»  or  being  heir 
Apparent  to  her  anceftors,  contrary  to  her  will ;  and  after- 
.wards  (he  be  married  to  fuch  miidoer,  or  by.hisconfent  to 
another,  or  defiled  \  fuch  perfon,  his  procurers  and.ahettors» 
;ind  fuch  as  knowingly  receive  fuch  woman,  (hall  be  deemed 
principal  felons  :  and  by  ftatute  39  £liz.  c.  9.  the  benefit  of 
clergy  is  taken  away  from  all  fuch  fclons,  who  Ihall  be  prin- 
rcipalsi"  procurers,  or  acceflbries  before  the  faft- 

In  the  conftruftion  of  this  ftatute  it  hath  been  deter- 
.mined,  r.  That  the  indi£lment  muft  allege  that  the  taking 
was  for  lucre,  for  fuch  are  the  words  of  the  (^atute  ^  2;  In 
order  tofliew  this,  it  muft  appear.that  the  wqman  hasfub- 
ftancc  eithcr  real  or  perfonal,  or  is  an  heir  appar^nt ".  3.  It 
inuft  appear  that  flie  was  taken  away  againft  her  wiU.  4.  It 
muft  alfo  appear,  that  flie  was  afterwards  married,  or  defiled* 
And  though  poflibly  the  marriage  or  defilement  might  be 
by  her  fubfequent  confent,  being  won  thereunto  by  flat- 
jtcries  after  the  taking,  yet  this  is  felony,  if  the  firft  taking 
were  againft  her  will "  :  and  fo  vice  verfay  if  the  woman 
be  originally  taken  away  with  her  own  confent,  yet  if  flie 
afterwards  refufe  to  continue  with  the  ofiender,  and  be 
forced  againft  her  will,  flie  may,  from  thajt  time,  as  properly 

1  I  Hawk.  P.  C.  1 10.  fl  I  Hal.  P.  C.  660. 
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(l)[So  malicioufly  IhooiiDg  at,  or  dangerouily  wounding  any 
ofiicerof  the  navy,  cuftoms,  or  excife,  in  the  execution  of  his 
duty,  is  made  lelo-ny  without  beneiit  of  clergy  by  flatute  24  Geo. 
3   kS,  2.  c.  47.  f.  11.3    . 
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be  faid  to  be  taken  againft  her  will,  as  if  flie  never  had  given 
;SLny  confent  at  all ;  for^  till  the  force  was  put  upon  her,  fhe 
was  in  her  own  powcr  <>.  It  is  held  that  a  woman,  thus  taken. 
away  and  married,  may  be  fworn  and  give  evidence  againft 
the  ofiender,  though  he  is  her  huft^aftd  defaBo ;  contrary .  to 
the  genefal  rule  of  law :  becaufe  he  is  no  huft)and  dejure^  in 
cafe  the  acStual  marriage  was  alfo  againft  her  will  ^  In  cafes 
indeed  where  the  adlual  marriage  is  good,  by  the  confent  of 
the  inveigled  ^oman  obtained  after  her  forcible  abduftionj 
Cr  Matthew  Hale  feems  to  queftion  how  far  her  evidence 
ihouldbe  allowed:  but  other  authorities  *i  feem  to  agree,  that 
it  fhould  even  then  Be  admitted ;  efteeming  it  abfurd,  that 
the  offender  fliould  thus  take  advantage  of  his  own  wrong, 
and  that  the  very  aft  of  marriage,  wfcich  is  a  principal  ingre* 
dient  of  his  crime,  fliould  (by  a  forced  confttufiion  of  law) 
be  made  ufe  of  to  ftop  the  raouth  of  the  moft  material  wit- 
nefs  againft  him. 

An  inferior  degree  of  the  fame  klnd  of  ofFence,  but  not 
attended  with  force,  is  puniflied  by  the  ftatute  4  &  5  Ph.  & 
Mar«  c.  8.  which  enafts,  that  if  any  perfon,  above  thJaga 
of  fourteen,  unlawfully  fliall  convey  or  take  anvay  any  wontan 
child  unmarriedy  (which  is  held ""  to  extend  to  baftards  as  well 
as  to  legitimate  children,)  within  the  agc  of  fijftcen  years, 
from  the  pofleflion  and  againft  the  will  of  the  father,  mother, 
guardians,  or  governors,  he  fliall  bc  imprifoned  two  years> 
or  fined  at  the  difcretion  of  the  juftices :  and  if  he  deflowcrs 
fuch  maid  or  woman  child,  or  without  the  confent  of  pa- 
rents  contrafts  matrimony  with  her,  he  fltiall  be  imprifoned 
five  years,  or  fined  at  the  difcretion  of  the  juftices,  andyi&/ 
fliall  forfeit  all  her  lands  to  her  next  of  kin,  during^  the  life 
of  her  {aid  hufliand.  So  that  as  ihefe  ftolen  marriagcs,  un- 
d^r  thfc  age  of  fixteen,.  were  ufually  upon  mercenary  views, 
this  a£l,'  befides  punifliing  the  feducer,  wifely  removed  thc 

temptation.     But  this  latter  part  of  thc  aft  is  now  rendered 

» 

o  I  Hawk.  P.  C.  uo,  q  Cro.  Car.  488,  3  Kcb.  193.  Statr 
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almoft  ufelcfs,  by  |»rov]fion$  of.a  very  dtffcretit  kind,  .ivinch 
make  tbe  maxxiage  totally  void  %  ia  ^e  ftatute  26  Geo.  11« 

«•33- 

m.  A  THinD  ofience>  againft  the  fcmalc  part  alfo  of  liis 
majefty'8  fubjc£ts,  but  attendcd  with  greater  aggravationa 
tbzn  ^t  of  forciblc  marriagc»  is  thc  crimc«>f  rape,  raptuj 
muUerunty  or  thc  carnal  knowlcge  of  a  woman  forcibly  and 
againft  hcT  wilL  This,  by  thc  Jcwifli  law*,  was  puhiihcd 
with  dcath,  in  cafc  thc  damfd  was  bctrothed  to  anothcr  man». 
and  in  cafc  fhc  was  not  bctrothcd,  thcn  a  hcavy  finc  of  fifty 
ihckcls  was  to  be  paid  to  thc  damfcFs  fathcr,  and  (he  was  t<^ 
be  the  wifc  of  thc  raviihcr  all  die  days  of  his  lifc ;  withoiit 
that  powcr  of  divorce,  which  was  in  general  permittcd  bj 
thc  mofaic  law. 

The  civil  law  "  puniflies  the  crime  of  ravifliment  'md^ 
dcath  and  confifcation  of  goods :  undcr  which  it  includes 
both  the  offcnce  of  forcible  abduftion,  or.  taking  away  a 
woman  from  her  fricnds,  of  which  wc  laft  fpoke :  and  alfo^^ 
ihe  prefent  offence  of  forcibly  diflionouring  thcm'  5  either  of 
which,  without  the  other,  is  in  that  law  fufficient  to  confti- 
tute  a  capital  crime.  Alfo  the  ftcaling  away  a  woman  from 
her  parents  or  guardians,  and  dd>auching  her,  is  equally 
|>enal  by  the  emperor*s  cdid,  whether  flie  confent  or  is  forced: 
^*  Jive  vokntihusy  fiue  noktttibus  muke^usy  ta/ejacinus  fiterk- 
**  perpetratum**  And  this,  in  order  to  ttfcc  away  from  wo- 
men  every  opportunity  of  offending  in  this  way ;  whom  Ae 
Roman  law  fuppofes  never  to  go  aftray,  without  Ae  feduc- 
tion  and  arts  of  the  other  fex  :  and  therefore,  by  rcftraining 
and  making  fo  highly  penal  the  folicitations  of  the  mcn,  they 
mcant  to  fecure  cffeftually  die  hortour  of  the  women.  *<  'ffi 
**  enim  iffi  raptores  metu^  vel  atrocitate  poenae^  ah  hujufmodifiH 
•*  ctnorefe  temperaverintf  nutli  mulieri^Jive  volentiyjive  nolenti^ 
•*  piccandi  locus  relinqttetur ;  quia  hoc  ipfum  velle  mu/ierump  «^ 
**  ifjidiis  nequijjimi  hominisy  qui  meditatur  rapinam^  inducitur^ 


«  Sce  Vol.  I.  p/437,  ©'f,  0  Cod*  g,  tit.  tj, 
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•*  W^  etenim  eatn  fol^cltaverity  niji  odiqfis  ariibus  circumvenerit, 
•*  nonfadet  eam  velle  in  tatttum  dedecusfefe  prodere^  But  our 
EnglHh  law  does  npt  cntertain  quite  fuch  fubHme  ideas  of 
the  honpur  of  eitherfcx,  as  toiay  the  fejame  of  a  mutual  fault 
jipon  onc  of  the  tranfgreffora  only :  and  therefore  makes  it 
a  ncceffary  ingrcdient  in  jthe  crime  of  rapc,  that  it  miift  bc 
again^  the  wo^ian*s  will^ 

RiMPB  ^as  puniihed  by  the  Saxon  la'^^,  particularly  thofe 
mi  kihg  Afchelft^n  ^,  with  death :  which  was  alfo  agrceable 
f o  the  old  Gothic  or  ScsuKlinavian  conftitution  *.  But  thi^ 
:waB  ^torwArds  thought  (oo  h^xd :  and  oi  it's  ftead  another 
(evere,  but  9<>t  c^pital,  puuifluxient,  was  infli£led  by  WiUiam 
il^C  conquerpr;  viz.  caftratioh,  and  lofs  of  eyes^^  which 
Contin\ied  tiH  aftcr  BraQ;on  wrote,  in  the  reign  of  Hcnry  tli^ 
^ird.  Bvit  I^  ordcF  to  prcYenfe  malicious  accufajionsj^  it  was 
then  (l^  law,  (and,  i^  feems,  ftill  contmues  tobe  foin  ap- 
jieals  of  ?*ape  ^)  that  the  woman  fl;iould  immediately  after, 
•*  dum  recens  fuerit  male^j^\um^*  go  to  the  next  town,  and 
therc  make  difcovery  to  fome  credjible  perfons  of  the  injury 
fhc  has  fufFered :  and  afterwards  fliould  acquaint  the  high 
conftable  of  the  hundred,  the  coroners,  and  thc  fhcrrfPwith 
thc  outrage  *.  This  feems  to  correfpond  in  fome  degrec  with 
thc  laws  of  Scotland  apd  Arragon**,  which  rcquire  that 
^opipjaint  muft  be  mad^  within  twcnty-four  tiours :  thpugh 
afterwards  by  ftatute  Weftm.  ^.  c.  13.  the  time  pf  limitation 
in  England  was  extended  to  forty  days.  At  prefent  th^re  is 
no  time  of  limitation  flxed :  for,  as  it  is  ufually  now  punifhed 
by  indiftojcnt  at  the  fuitof  the  king,  thc  maxioi  of  law  takcs 
placc^  that  nullum  tempus  occurrii^  regi :  but  the  jury  will' 
r?irely  giye  crqdit  to  a  fta]e  comptaint.^  During  the  former 
pcriod  alfo  \t  was  held  for  ^aw  *=,  that  the  woman  (by  confent 
of  the  judgc  and  her  parents)  might  re4eena  the  ofFen^er  fronx 
the  executipn  of  his  fentence,  by  accepting  him  for  her  huf^ 
band ;  if  he  alfb  was  vifilling  tp  ^gree  to  the  cxijhange,  but 
not  otherwife. 

w  Braaon.  /.  3.  c.  28.  *  Glapv.  /.  14.  c,  6.  ?rfa^./.  j.  f.  aSi^ 

X  Stiernh.  dejure^Sueon.  i^  3.  f.  ^.        *»  Barrington.  142. 
y  LL.CuiL  CQtifu.c,  19.  c  GUav.   /.  14.   c,  6^      Br^ft.  /.J. 
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In  the  3  Edw.  I.  by  the  ftatute  Weftm.  i.  c.  13.  the  pu-- 
nifhmcnt  of  rape  was  much  mitigated  :  the  ofFence  itfelf>  of 
ravifhing  a  damfel  within  age,  (that  is,  iwelve  years  old) 
cither  with  her  confent  or  without,  or  of  any  other  womau 
againft  her  will,  being  reduced  to  a  trefpafs,  if  not  profecuted 
by  appeal  within  forty  days,  and  fubjefting  the  pfFender  only 
to  two  yearsimprifonment,  and  a  flne  at  the  klng*s  will. 
But,  this  lenity  being  produftive  of  the  moft  terriblc  confe- 
quences,  it  was  in  ten  years  afterwards,  13  £dw.  L  found 
neceflTary  to  make  the  ofFence  of  forcible  rape  felony  by 
ftatute  Weftm.  2.  c.  34.  And  by  ftatute  18  Eliz.  c.  7.  it  is 
made  felony  without  benefit  of  clergy :  as  is  alfo  the  abomi^r 
nable  wickednefs  of  carnally  knowing  and  abufing  any  woman 
child  under  the  age  of  ten  years ;  in  which  cafe  the  confcnt 
or  non-confent  is  immaterial,  as  by  reafon  of  her  tcnder 
years  fhe  is  incapable  of  judgment  and  difc^retion.  Sir  Mat- 
thew  Hale  is  indeed  of  opinion,  that  fuch  profiigate  aftions 
committed  on  an  infant  under  the  age  of  twehe  years,  the 
age  of  female  difcretion  by  the  common  law,  either  with  or 
without  confent,  amount  to  rape  and  felony ;  as  well  fince 
as  bcfore  the  ftatute  of  queen  Elizabeth  ** :  but  that  law  hag 
in  general  been  held  only  to  extend  to  infants  under  ten ; 
though  it  fhould  feem  that  damfels  between  ten  and  twelve  are 
ftill  under  the  prote£lion  of  the  ftatute  Weftm.  i.  thc  law 
with  refpe£t  to  their  feduftion  not  having  been  altered  by 
cither  of  the  fubfequent  flatutes* 

A  MALE  infant,  under  the  age  of  fourteen  years,  is  pre- 
fumedby  law  incapable  to  commit  arape,  and  therefore  it 
feems  cannot  be  found  guilty  of  it.  For  though  in  other  fe- 
lonies  inalltla  fupplet  aetatetn^  as  has  in  fomc  cafes  been  fhewn  ; 
yct,  as  to  this  particular  fpecies  of  felony,  the  law  fuppofes 
an  imbecillity  of  body  as  well  as  mind  *, 

The  civil  law  feems  to  fuppofe  a  proftitute  or  common 
•harlot  incapable  of  any  injuries  of  this  kind  ^ :  not  allowing 
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any  puniihment  for  Tiolating  the  chaftity  of  her^  who  hath. 
indeed  no  chaftity  at  all^  or  at  leaft  hath  no  regard'  to  it« 
But  the  latlr  of  England  does  not  judge  fo  hardly  of  offendeis» 
as  to  cut  ofF  all  opportunity  of  retreat  even  from  common 
ftrumpets,  and  to  treat  them  as  never  capaUe  of  amendmeht* 
It  thereforeholds  it  tobefelony  to  force  even  a  concubine  or 
.  harlot ;  becaufe  the  woman  may  haye  forfaken  that  unlawful 
courfe  of  life  * :  for,  as  Bradon  well  obferves  ',  ^"  licet  me^ 
*«  retrix  fueritanteay  certe  tunc  temporis  nonfuit^  cum  redamanJk 
<*  nequitiae  ejus  confentire  noluit^* 

A$  to  the  matertal  fafts  requifite  to  be  given  in  evidence 
and  proved  upon  an  indi£lment  of  rape,  they  are  of  fuch  a 
nature,  that  though  neceffary  to  be  known  and  fcttled,  for 
the  conviftion  of  the  guilty  and  prefervation  df  the  innoccnt, 
and  therefore  are  to  be  found  in  fuch  critninal  treatifes  as 
difcourfe  of  thefe  matters  in  detail,  yet  they  are  highly  im- 
proper  to  be  publicly  difcuffed,  cxcept  only  in  a  court  of 
juftice.  I  fhall  thcrefore  merely  add  upon  this  head  a  few 
remarks  from  fir  Matthew  Hale ;  with  regard  to  the  compe^ 
tency  and  credibiUty  of  witneffcsj  whichmay,ya/w/«^r<i 
be  corifidered, 

And,  firft,  the  party  raviflied  may  give  evidence  upoii 
oath,  and  is  inr  law  a  competent  witnefs ;  but  the  credibility 
of  her  teftimony,  and  how  far  forth  fhe  is  to  be  belicvec^ 
muft  be  left  to  the  jury  upon  the  circumftances  of  fadl  that 
concux  in  that  teftimony.  For  inftance  j  if  the  witnefs  be  of 
good  fame ;  if  ihe  prefently  difcovered  the  offence,  and  madc 
fearch  for  the  offender  •,  if  the  party  accufed  fled  for  it  j  thefc 
and  the  like  are  concurring  circumftances,  which  give  greater 
probability  to  her  evidence.  But,  on  the  bther  fide,  if  fhc 
be  of  evil  fame,  and  ftand  unfupported  by  others  \  if  fhf 
concealed  the  injury  for  any  confiderable  time  after  fhe  had 
opportunity  to  complain  \  if  the  place,  where  the  fa£t  was 
;jlleged  to  be  committed,  was  where  it  was  poffible  fhe  might 

%  1  Hal.  P.  C.  629.     I  Hawk.  P.  C.  108.  h  /«/.  147. 
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luve  faeeia  beard,  and  ihd  made  no  miUnij  ^  ihdk  an^  iim 
like  circuBiftaiiees  /cariy  a.ftrong,  hut  not  cpmlni&Yc^  «i^ 
fiimipdon  tiiat  hfior  teftii^Qay  ia  ^Ue  ot  £eig0(ed«^ 

Mo&xirpEK^  if  the  rapa  he  charged  to  h&  commhte^  #a 
ta  infant  under  twelye  yeairs  of  age,  (he  m^y  ftill  be  ^  f^rt^ 
pctent  witnefe,  if  £he  hath  fenfe  and  imderftaiK)ing  to  Igao?!» 
^  nature  and^  obligations  of  an  oath ;  or  even  to  be  feniihle 
f)f  the  wickednefs  of  telling  a  deliberate  lye.     Nay^  thQii^ 
Ihe  hath  not,  it  is  thoughthy  fir  Matthew  Hale  ^  that  flie  ough^ 
to  vbe  heard  without   oath,    to   give   the  court  informa-. 
tion ;  and  others  have  held,  that  what  the  chiid  told  hep 
imodiery  or  other  relations,  may  be  givea  in  evidence,  fmce 
the  9ature  of  the  cafe  admita  fre^uently  of  no  better  prqoff 
But  it  is  now  fettled,  [Brasuer^s  cafe,  beforcthe  twdve 
judges,  P.  19  Geo.  III.]  that  no  hearfay  evidence  can  be 
given  of  the  declarations  of  a  child  who  hath  not  capacity  to. 
be  fwom,  nor  can  fuch  child  be  examined  in  court  wit}^. 
out  oath :  and  that  there  is  no  determinate  age,  at  whici^ 
the  oath  of  a  child  ought  dther  to  be  admitted  or  reje£fced* 
Tet,  wherc  thc  evidence  of  children  is  admitted,  it  is  muci^ 
to  be  wiflied,  in  order  to  render  their  evidence  credible,  that 
therc  fliould  be  fohie  concurrent  tcftimony,  of  timc,  place^^ 
end  circumftances,  in  order  tQ  make  out  ^e  fa(i;   and^ 
that  the  conviftion  fliould  not  be  ground^  fiugly  on  die 
tmfupported  accufation  of  an  infant  undei^  yeafs  of  dilcFe-. 
tion.      There  may  be  therefore,  in  many  cafes  o^  this  na* 
ture,  witneffes  who  are  competent,(  that  is,  whp  may  be 
admitted  to  be  heard ;  and  yet,  after  being  heard,  may  provfr 
not  to  be  credible,  or  fuch  as  the  juiy  is  bound  to  believe. 
For  one  excellence  of  the  trial  by  jury  is,  that  the  jury  are. 
triers  of  the  credit  of  the  witneffes,  as  well  ^s  of  thc  truth^ 
ef  the  fafl:. 

*«  It  is  true,  faysthis  kamed  judge  j,  ^hat  rape  is  a  mofl:. 
*<  deteftable  crime,  and  therefore  ought  feyercly  and  imparr. 
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1«  tially  to  be  pnniihed  vith  deatfa ;  but  It  muft  be  vsmexnn 
f<  berod,  dut  it  is  an  accufation  eaiy  to  be  made^  faard  to  be 
**  proved,  but  harder  to  be  defended  by  the  pacty  accuiiid» 
f *  though  innocent/*  He  then  rdates  two  very  extraordinary 
^es  of  maliciovis  profccution  for  this  crimc,  that  had  hap- 
pened  within  his  own  obfenration';  and  concludes  thps ;  **  I 
f  *  mention  thcfe  inftances,  diat  we  may  be  the  more  cautious 
f  *  upon  triais  of  oflfcnccs  qf  this  nature,  whcrein  the  court 
^  and  jury  may  widi  fo  much  eafe  bc  impofed  upon,  witTiout 
f*  great  care  and  Tigilance ;  the  heinoufnefs  of  the  oflFencc 
f <  many  timcs  tranfporting  the  ju^ge  and  jury  with  fo  much 
f  <  indignation,  that  they  are  overhaftily  carried  to  the  con-v 
«<  vi£tion  of  the  perfon  accufed  thereof,  by  the  confident  tcf-« 
i^  timony  of  fometimes  falfe  and  malicious  witneiles» ' 

IV.  What  has  bcen  bere  obferved,  efpecially  with  re^ 
■gard  to  the  manner  of  proof,  yrhich  ought  to  be  the  more 
^lear  in  prc^ortion  as  the  crime  is  the  more  deteftable,  may 
l>e  applied  to  another  ofFence,  of  a  ftill  deeper  malignity ;  tl^ 
Infamous  erime  again/l  naturey  committed  either  with  man  or 
beaft.  A  crime,  which  ought  to  be  ftriftly  and  impartiallf 
proved,  and  then  as  ftri£Hy  and  impartially  puniflied.  But 
it  is  an  ofFence  of  fo  dark  a  nature,  fo  eafily  charged,  and 
the  negative  fo  diflScuIt  to  bc  proved,  that  the  accufation 
ihould  be  clearly  made  out :  for,  if  falfe,  it  deferves  a  pu^ 
jiiftiment  inferior  only  to  that  of  the  crime  itfelf. 

I  wiLL  not  a£t  fo  difagreeable  a  part,  to  my  readers  as  wcil 
as  myfelf,  as  to  dwell  any  longer  upon  a  fubjeft,  the  very 
meiltion  of  which  is  a  difgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  refpeft  the  delicacy  of  our 
Englifli  law,  which  treats  it,  in  it*s  very  indiftments,  as  a 
crime  not  fit  to  be  named ;  ^*  peceaUm  illud  horrihile^  inter 
*'  chrijlianos  non  nominandum  ^!*  A  tacitumity  ohferved  like- 
wife  by  the  edi£l  of  Conftantius  and  Conftans  ^ ;  «  uhifcelus 
•^  e^  id^  quod  non  froficit  fcircy  jubemus  infurgere  leges^  armari 

k  See  mJRot»  Tarh  ^oEdw.  III,  «.     "  named.*'     (12  Rcp,  37.) 
5S.  a  compUiiity  that  a  Lombard  did        1  Ctd,  9,  9,  31* 
commit  the  fia  *<  that  W9s.  not  to  h^ 

^*  jura 
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f*  jura  gladio  ultorf,  ut  exquifitis  poenis  fubdafttar  infamesj  qm 
**  funtj  vel  qui  futuri  funt  reiJ^  Which  ieads  mc  to  add  a 
word  concerning  it's  puniihinent. 

This  the  voice  of  nature  and  of  reafon,  and  the  exprefs 
law  of  God "",  determine  to  be  capital.  Of  which  we  have 
a  fignal  inftance,  long  before  the  Jewifli  difpenfation,  by  the 
deftruftion  of  two  cities  by  fire  from  heaven :  fo  that  this  is 
an  univerfal,  not  merely  a  provincial,  precept.  And  our  m^ 
tient  law  in  fome  degree  imitated  this  punifliment,  by  com* 
manding  fuch  mifcreants  to  be  bumt  to  death";  though 
Fleta  ®  fays  they  fliould  be  buried  alive :  either  of  which 
junifliments  was  indifferently  ufed  for  this  crime  among  thc 
antient  GothsP.  But  now  the  general  punifliment  of  aU 
felonies  is  the  fame,  namely,  by  hanging :  and  this  ofiincc 
(being  in  the  times  of  popery  only  fubjc£i  to  ccclefiaftical 
cenfures)  was  made  felony  without  benefit  of  clergy  by  fta* 
tute  25  Hen.  VIII.  c.  6.  revived  and  confirmed  by  5  EKz. 
c.  17.  And  the  rule  of  law  herein  is,  that,  if  both  arc 
arrived  at  years  of  difcretion,  agentes  et  confentientes pari  potns 
pleSiantur^i, 

These  are  all  the  felonious  oiFenccs  more  immediately 
againft  the  perfonal  fecurity  of  the  fubjeft.  The  inferior 
ofFences,or  mifdemefnors,that  fall  under  this  head,are  affaultSy 
hatteriesy  woundingyfalfeimprifonmcnt^  and  iidnapping» 

V,  VI,  VII.  WiTH  regard  to  the  nature  ojF  the  three  firft 
of  thefe  ofFences  in  general,  I  have  nothing  farther  to  add  to 
whnt  has  already  been  obferved  in  the  preceding  book  of  thefe 
ccr.imentaries  '  \  when  we  confidcred  them  as  private  wrongs, 
or  civii  Injuries,  for  which  a  fatisfaftion  or  remedy  is  givcn 
to  the  party  aggrieved.  But,  taken  in  a  public  light,  as  a 
breach  of  the  king's  peace,  an  afFront  to  his  government,  an^ 
a  damage  done  to  his  fubjefts,  they  arc  alfo  indiftable  and 
punlftiable  with  fines  and  imprifonment  5  or  with  other 
ignoinlnlous  corporal  penalties,  where  they  are'  committed 

•  »  *  • 

^  I^vit.  XX.  13.  15.  P  Stitrnh,  de  jure  Cotb,  1,  3.  f.  z, 

n  Brit.  f.  9.  q   3  Inft.  59. 

«  /*  |.  f.  37.  r  Sce  Vol.  III.  pag.  120. 

wlth 
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wlth  any  vcry  atrocious  defign  •.  As  In  cafe  of  an  affiuik  with 
an  intoit  to  murdcr,  or  with  an  intent  to  commit  «ithcr  of  the 
krimes  laft  fpoken  of -,  for  which  intentional  affauits,  in  tkt 
two  laft  cafes,  indiftments  are  much  more  ufual,  than  for 
the  abfolute  perpetration  of  the  fafts  themfclves,  on  account 
of  the  difficuhy  of  proof :  or,  when  both  partics  are  ^ronfent- 
ing  to  an  unnatural  attempt,  it  is  ufual  not  to  charge  any 
affault;  but  that  one  of  them  laid  hands  on  the  other  With 
intent  to  commit,  and  that  the  other  permitted  the  fame  with 
intent  to  fufFef ,  the  commiffion  of  the  abomihable  cri.me  be- 
forementioned.  And,  in  all  thefe  cafes,  befides  heavy  finc  and 
imprifonment,  it  is  ufual  to  award  judgment  of  thc  pillory. 

There  is  alfo  one  fpecies  of  battery,  morc  atrocious  and 
penal  than  the  reft,  which  is  the  beating  of  a  clerk  in  orders, 
br  clergyman;  on  account  of  the  refpeft  and  reverence  due 
tohis  facredcharafter,  as  the  minifterand  embafTadorof  peace. 
Accordingly  it  is  enafted  by  the  ftatute  called  artlcuH  cleriy 
9  Edw.II.  c.  3.  that  if  any  perfon  lay  violent  hands  upon  a 
clerk,  the  amends  for  the  peace  broken  fliall  be  before  the 
king ;  that  is  by  indiftment  in  the  king's  courts :  and  the 
afTailant  may  alfo  be  fued  before  thd  bifliop,  that  excommu- 
nication  or  bodily  penance  may  be  impofed :  which  ^.tjie 
ofFender  wiU  redeem  by  money,  to  be  given  to  the  bifhop,  or 
the  party  grieved,  it  may  be  fued  for  before  the  bifhop; 
tirhereas  otherwife  to  fue  in  any  fpiritual  court,  for  civil 
damages  forthe  battery,falls  within  the  danger  oipraemiimre^^ 
But  fuits  are,  and  always  were,  allowable  in  the  fpiritual 
fcourt,  for  money  agreed  to  be  given  as  a  commutation  for 
fenance  ".  So  that  upon  the  wh61e  it  appears,  that  a  perfQfi 
guijty  of  fuch  brutal  behaviour  to  a  clergyman,  is  fubjecS;  to 
three  kinds  of  profecution,  all  of  which  may  be  purfued  for 
6nc  and  the  fame  ofFence :  an  indiftment,  for  the  breach  of 
the  king's  peace  by  fuch  afTault  and  battery ;  a  civil  a£l:ibn,' 
for  the  fpecial  damage  fuftained  by  the  party  injured  ;  and  a 
fuit  in  the  ecclefiaftical  court,  firft,  pro  corre5flone  etfahite 

i  I  Hawk.  P.  C.  65.  u  jjrtic,  Cltrl  9  Edw»  IL  c*  4.  F.N*B. 

t  2  Init.  49Z.  6.0.  53. 
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timmai  hf  enfmmftg  pcnanee,  and  tken  agwi  fbr  fuch  fuffa  of 
mohey  fts  fliall  be  agre^d  on  for  /^ilmf  ^jf  tha  peaance  enj6iii?« 
cd :  U  beidg  ufual  in  thofe  coUrts  to  exchang^  their  f|RT]tQai 
cebfure)!  fofr  a  round  compenfation  in  money "" ;  f^erhafis  be^^ 
esH^  poverty  is  generallyefttemed  by  the  inoralifts  che  beft 
medickie  p-o  faluU  animae^ 

Vin.  The  two  remaining  crimes  and  ofFenceS)  againft 
the  perfons  of  his  majefty's  fubjefts,  are  infringemehts  of  lieir 
natural  libcrty  :  concerfting  the  firft  of  which,  falfe  imprifQn^ 
ment,  it'8  nature  and  ineidents,  I^uft  content  myfelf  witht 
referring  the  ftudent  to  what  was  obferved  in  the  preceding 
volume  ^,  when  we  confidered  it  as  a  mere  civil  injury.  But, 
befides  the  private  fatisfa£tion  given  to  the  individual  by  ac- 
tion^  the  law  alfo  demands  pHblic  veiigeance  for  the  breach 
of  the  king'8  peace,  for  the  lofs  which  the  ftate  fuftains  by 
fhe  confinement  of  one  of  it's  members,  and  for  the  infring^- 
knent  of  the  good  order  of  fociety*  We  have  fecn  before* 
^at  the  moft  atrocious  degree  of  this  ofience^  that  of  fead-. 
ihg  afiy  fubjedl  of  this  reahn  a  pfifoner  into  parts  beyond  the 
feaS,  whereby  he  is  deprived  of  the  friendly  afliftance  of  thc 
iaws  to  redeem  him  from  fuch  his  captivity,  is  punifhect  witH 
the  pains  of  'praemunire^  and  incapacity  to  hold  any  office» 
withoUt  any  poffibility  of  jpardon  ^.  And  we  may  alfo  addi 
that  by  ftatute  43  Eliz.  c.  13.  to  carry  any  one  by  force  outof 
die  four  northem  counties,  or  imprifon  him  within  the  fame^ 
in  order  to  ranfom  him  or  make  fpoil  of  his  pei^fon  or  goods» 
is  felony  without  benefit  of  clergy  in  the  principals  and  aK 
acceflbries  before  the  faft.  Inferior  degreesof  the  fame  ofiencoj 
of  falfe  imprifonment,  are  alfo  punifliable  by  indi£lmentj 
(llke  aflaults  and  batteries)  and  the  delinquent  may  be  fined 
and  imprifoned  *.  And  indeed  *  there  can  be  no  doubt,  bud 
that  all  kinds  of  crimes  of  a  public  nature,  aU  difturbances 
of  thc  peacc,  all  oppreffions,  and  other  mifdemefnors  what- 
foever,  of  a  notorioufly  evil  example>  may  be  indided  at  thc 
fuitofthe  king. 

V  2  Roll.  Rep.  384.  y  Stat.  31  Car.  II-  c.  2. 

«  See  Vol.  IH.  lAg.  it7«  *  Weft.  Symbol.  pait  2.  pag.  $)• 

X  Scepag.  116.  «X  Hawk.  P.  C.  2io. 
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IX.  The  other  remaining  ofience,  that  of  liJnapphtg^ 
l)eing  the  fcrcible  abdu£lion  or  ftealing  away  of  a  man^  wo* 
man,  or  child,  from  their  own  country,  and  fending  them  inta 
another,  was  capitalby  the  Jewifli  law.  "  He  that  ftealeth 
*f  a  man,  and  felleth  him,  or  if  he  be  found  in  hls  hand,  he 
*«  fhall  furtljr  1x5  Jut  to  death V  Sa  likewife  in  the  dvil  law, 
the  ofFence  of  fpiriting  away  and  ftealing  men  and  children  | 
which  was  called  plagium,  and  the  ofiender^&jgiarfi,  wa« 
punifhed  wlth  death  ^.  This  is  unqueftionably  a  very  heinous 
crime,  is  if  fobs  th6  kii!g  of  his  fubjefts,  baniftics  a  man 
from  his  country,  and  may  in  it*s  confequences  be  produc- 
tive  of  the  moft  cruel  and  difagreeable  hardfhip^ ;  and  there- 
fore  the  common  law  of  England  has  puniflied  it  with  finea 
imprifonment,  and  pillory^.  Andalfo  the  ftatute  ii  &  12 
W.  ill.  c.  7.  thoiigh  pTincipally  intended  againft  pirates,  has 
a  claufe  that  extends  to  prevent  the  leaving  bf  fuch  perfons 
abroadi  ^s  are  thus  kidnapped  ot  fpirited  away ;  by  ena^ting^ 
that  if  any  captain  of  a  merchant  veflel  ftiall  (during  his  bo* 
ing  abroad)  foree  any  perfon  on  ihorej  or  wilfully  leave  him 
behitld,  ot  f efufe  td  bring  home  all  fuch  men  as  he  carried 
out,  if  able  and  defirous  to  returii,  he  fhall  fufier  threa 
mohths  imprifbnihent.  And  thu^  much  for  ofieacei  that 
fiiOit  immedbcely  affe^  the  perftms  of  individaals. 


^  tzod.  xxt.  i6i 
*  ^.48,  15.  U 


^  Raym.  474.  a  ShowJ  291.  SkiA.  ^i 
Coihlr.  10. 
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2.  A&towhatdiallbe  faidtobe  a  hti^wg^  fo  as  to  amoiint 
to  arfon  a  bare  intent,  or  attempt  to  do  it,  by  a£liially  fetting 
fire  to  an  houie,  unlcfs  it  abfolutcly  btirm^  does  not  fall  within 
the  defcriptton  of  incendit  et  conibuffit;  which  were  words 
necefiary,  in  the  days  of  law-latin,  to  all  indidJrments  of  this 
fort.  But  tlie  bumix^g  and  confuming  of  any  part  is  fufficient  j 
though  the  fire  be  afterward&  extipguiflied  ^.  Alfo  it  n^uft 
be  a  malicious  burning ;  otherwife  it  is  only  a  trefpafs :  and 
therefore  no  negligence  or  mifchance  amounts  to  it.  For 
which  reafon,  though  an  unqualified  perfon,  by  (hooting 
with  a  gun,.  happens  to  fet  fire  to  the  thatch  of  a  houfe,  this 
Cr  Matthew  Hale  determines  not  to  be  felony,  contrary  to 
the  opinion  of  former  writers  *.  But  by  ftatute  6  Ann,  c.  3 1  - 
any  fervant,  ncgligently  fetting  Kre  4;o  a  houfe  or  outhoufesa^ 
fhall  forfeit  1 00  /,  or  be  fent  to  the  houfe  of  corrediion  for 
cighteen  months  :  in  the  fame  manner  as  the  Romati  law  di- 
reiled  **  eas^  qui  negUgenter  ignes  apud  fe  babuerint^  fujlibus' 
«  vel  flagellis  caedi^r 

3.  The  punifljment  of  arfon  was  death  by  our  antlent  Satn 
bn  laws  '•  And,  in  the  reign  of  Edward  the  firft,  this  fen- 
tence  was  executed  by  a  kind  of  lex  talionis;  for  the  incendia- 
ries  were  burnt  to  death  "  :  as  the^  were  alfo  by  the  Gothic 
conftitutions*.  The  ftatute  8  Hen.  VI,  c.  6.  made  die  wil- 
ful  burning  of  houfes,  under  fome  fpecial  circumftance» 
therein  mentioned,  amount  to  the  crime  of  high  treafon- 
But  it  was  again  reduced  to  felony  by  the  general  a£ls  of  Ed- 
ward  VI  and  queen  Mary  j  aud  now  the  puniftunent  of  all 
capital  felonies  is  uniform,  namely,  by  hanging.     Thc  of- 

•  fence  of  arfon  was  denied  the  bcnefit  of  clergy  by  ftatutc 
21  Hen.  VIII.  c.  i.  but  that  ftatute  was  repcaled  by  i  Edw. 
VI.  c  12.  .^pd  arfon  was  afterwards  held  to  be  oufted  of 
ckrgy,  with  refpe£l  to  the  principal  offendcr,  only  by  infe- 
rence  and  dcduftion  from  the  ftatute  4  &  5  P.  &*  M.  c.  4«. 

^  I  Huwk.  P..C.  ic6«.  '  ^  LL,  Jnae,  c.  j» 

i  I  Hal.  P.  C.  569,  m  Britt.  c.  9. 

k  Ff,  u  15*  4*  *  Stiernh.  dcjure  G^tb.  /.  3»  c»  6» 

.r  wh^ich 
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which  exprefsly  denied  it  to  the  acceflbry  before  thefaft^j 
thoagh  nowU  is  exprefsly  denied  to  theprihcipal  in  allcafcs 
within  the  ftatute  9  Geo.  I.  c.  22« 

IL  BuRGLARY,  or  noGtvLTml  houfebreaking,  iurgi  lairo^ 
cimtm,  which  by  our  antient  law  was  c^led  batmfeckmi  as  it 
is  in  Scdtland  to  this  day,  has  always  been  looked  upon  as  a 
rery  lieinous  offence :  not  only  becaufe  of  the  abundant  tcrjror 
diat  it  natnaally  carrics  with  it,  but  alfo  as  it  is  a  forcible 
invafion  and  difturbatice  of  that  right  of  habitation,  which 
every  individual  might  acquire  even  in  a  ftate  of  nature ;  an' 
invafion,  which  in  fuch  a  ftate  would  be  fure  to  be  punifli-* 
cd  with  death,  unlefs  the  aflailant  were  the  ftronger.  But  iii 
civir  fociety,  the  laws  alfo  come  in  to  the  afliftance  of  the 
weaker  party:  aiid,  befides  that  they  leave  him  this  ns^tural 
right  of  killing  the  aggreflbr,  if  he  can,  (as  was  fliewn  in  a 
former  chapter  p)  they  alfo  proteS  and  -avenge  him,  in  cafe 
the  might  of  the  aflailant  is  too  powerful.  And  the  law  o£ 
Englaiid  has  fo  particular  and  tender  a  regard  to  the  immu-* 
nity  of  a  man's  houfe,  that  it  ftiles  it  his  caftle,  and  will 
never  fuffcr  it  to  be  violated  with  impunity:  agreeing  herein 
with  the  fentiments  *of  antient  Rome,  as  exprcffed  in  the 
words  of  Tully  *i ;  *'  quid  enim  fcmBius^  quid  otnni  religion^ 
**  munitiusy  'quani  domusnniufcujufque  civium?^*  For  tjhis  reafon 
i)o  outward  doors  can  in  general  be  broken  opcn  jto  execute 
any  civil  procefs ;  though,  in  criminal  caufes,  the  public 
fafety  fuperfedes  the  private.  Hence  alfo  in  part  ariies  the 
animadverfion  of  the  law  upon  eaves*-droppers,  nufancers, 
and  incendaries :  and  to  this  principle  it  muft  be  afligned^ 
that  a  man  may  affemble  people  together  lawfully  (at  leaft  i£ 
they  do  not  exceed  eleven)  without  danger  of  raifing  a  riot, 
rout,  or  unlawful  affembly,  in  order  to  proteft  and  defend. 
his  houfe ;  which  he  is  not  permitted  to  do  in  any  oth^ 
cafe'. 

o  II  Rep.  35.     2  Hal.  P.  C.  346,      4  froJcmo,4U 
347.     Fofter.  336.  'I  Hal.  P.  C*  54^* 

?  See  pag.  iSo. 

P   2  ThB 


a24  P  U  B  L  I  C  BOOK  IV. 

The  definition  of  a  burglar,  as  givcn  us  by  fir  Edward 
Coke  •,  is,  "  he  that  by  night  breaketh  and  cntercth  into  z 
"  manfion-houfe,  with  intent  to  commit  a  fclony."  In  thi$ 
dcfinition  therc  arc  four  things  to  be  confidercd  ^  the  time, 
the  flace,  thc  manner,  and  the  intent. 

I.  The  time  muft  bc  by  night,  and  not  by  day :  for  in 
thc  day  timc  thcre  is  no  burglary.  We  havc  fccn  S  in  thc 
cafe  of  juftifiable  homicide,  how  much  more  heinous  all  laws 
made  an  attack  by  night,  rather  than  by  day  j  allbwing  the 
party  attackcd  by  night  to  kili  the  aflailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pur- 
pofc  :  antiently  the  day  was  accountcd  to  bcgin  only  at  fun- 
rifing,  and  to  cnd  immfCdiately  upon  fun-fet ',  but  thc  bettcr 
opinion  fecms  to  be,  that  if  there  be  daylight  or  crepufculum 
enough,  begun  or  lcft,  to  difcern  a  man's  facc  withal,  it  is 
no  burglary  °.  But  this  docs  not  extend  to  moonlight ;  for 
thcn  many  midnight  burglaries  would  go  unpunifhed :  and 
bcfides,  thc  malignity  of  the  offence  does  not  fo  properly  arifc 
from  it's  being  done  in  the  dark,  as  at  the  dead  of  night ; 
when  all  the  crcation,  cxcept  beafts  of  prcy,  arc  at  reft ; 
whcn  fleep  has  difarmcd  tbc  owncr,  and  rcndcred  his  caftle; 
defencclcfs. 

As  to  the  place.  It  muft  be,  according  to  fir  Edwafd 
Cokc's  definition,  in  a  manjton  houfe  •,  and  therefore  to  ac. 
count  for  the  reafon  whybreaking  open  a  church  is  burglary, 
as  it  undoubtedly  is,  he  quaintly  obferves  that  it  is  domus 
manftonaUs  Dei  ^.  But  it  does  not  feem  abfolutely  neceflary, 
that  it  fliould  in  all  cafes  be  a  manfion-houfe ;  for  it  may 
alfo  be  committcd  by  breaking  thc  gates  or  walls  of  a  town  in 
the  night  ^  5  though  that  perhaps  fir  Edward  Coke  would 
haVe  called  the  manfion-houfe  of  the  garrifon  or  corporation. 
Spelman  defines  burglary  to  be    "  noBurna  diruptio  aiicujta 

•   3  Ind.  63.  V  jlnft.  64. 

t  Sec  pag.  180,  iSi.  w  Speim.  GIoJ/:  /.  Sur^hry,    i  Hawk. 

n  3  Inft.  63.     1  HaL  P»  C.  350.  P.  C.  103. 
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•*  bahttaculiy  vel  ecclefiaef  etiam  murorufh  pdrtarumve  iurgi,  ad 
*<  /eloHiamperpetrandamJ^  And  thcrefore  we  may  fafely  con- 
clade^  that  the  requifitc  of  it's  being  domus  manjionalis  is 
only  in  the  burglary  of  a  private  houfe :  which  is  the  moft 
frequent,  and  in  which  it  is  indlfpenfably  neccflary  to  fo|:m 
it's  guilt,  that  it  muft  be  in  a  manfion  or  dwelling  houfe. 
For  no  diftant  bam,  warehoufe,  or  the  likc,  are  undcr  thc 
fame  privilcges,  nor  lookedupon  as  a  man's  caftle  of  defcncc : 
nor  is  a  bteaking  open  of  houfes  whcrein  no  man  refidc^ 
and  which  thcrefoire  for  the  time  being  are  not  manCon-* 
houfes,  attended  with  the  fame  circumftances  of  midnight 
terror,  A  hotife  however,  wherein  a  man  fomctimes  refides, 
and  ^wfaich  thc  owner  hath  only  left  for  a  fhort  feafon,  ammo 
revertenMy  is  the  objefk  of  burglary;  though  no  one  bc  in  it, 
at  the  ttwierof  the  fa£l  committed  *.  And  if  thc  barn,  ftable» 
or  warchoufe,  be  parcel  of  the  manfion-houfc  and  within  thc 
iame  common  fencc  ^^,  though  not  undcr  the  famc  roof  or 
contiguou^,  a  Jjurglary  may  be  committed  thctcin ;  for  thc 
capital  houfe  protefts  and  privileges  all  it's  branches  and  ap- 
purtenants,  if  within  the  curtilage  or  home-ftall  *.  A  cham- 
ber  in  a  college  «or  an  inn  of  court,  where  cach  inhabitant 
hath  a  diftinft  property,  is,  to  all  other  purpofes  as  well  as 
this,  thc  man$on  houfe  of  the  owner  *.  So  alfo  is  a  room  or 
lodging,  in  any  private  houfe,  the  manfion  for  the  time  being 
of  the  lodger  5  if  the  owner  doth  not  himfelf  dweli  in  thc 
houfe,  or  if  hc  and  the  iodger  entcr  by  difierent  outward 
doors.  But,  if  ihe  owner  himfelf  lics  in  the  houfc,  and  hath 
but  one  outward  tioor  at  which  he  and  his  lodgers  enter,  fuch 
lodgers  feem  only  to  be  inmates,  and  all  their  apartments  to 
be  parcel  of  the  one  dwelKng  houfe  of  the  owner  ^.  .  Thus 
too  the  houfe  of  a  corporation,  tnhabited  in  Ifeparatc  apart- 
ments  by  the  officers  of  thc  body  corporate,  is  the  man- 
fion-houfe  of  the  corporation,  and  not  of  the  refpeftive  offi- 
cers^.  But  if  I  hire  a  fhop,  parcel  of  anothcr  man's  houfe, 
«nd  work  or  trade  in  it,  but  never  lie  thcre;  it  is  no  dwclling- 
houfc,  nor  can  burglary  be  committed  therein ;  for  by  ijic 

X  I  Hal.  P.  C.  566.     Foft,  ^;;.  P.  C.  104. 
y  Ke^v.  Garland,  P.  16  Geo.  III.  by        «  i  Hal.  P.  C.  J56. 
a)).che  judges.  b  Kel.  84.     i  Hal.  P.  C.  556. 

*   t   Hil.    P.   C.  55?!     X  Hawk.         c  Fofler.  38,  39« 
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leafe  it  is  {evered  from  the  reft  of  the  houfe,  aod  tlierefore  tS 
not  the  dwelling-houfe  of  him  who  occupies  the  otfaer  part$ 
ncither  can  I  bcfaid  to  dwcU  therein,  when  I  never  licthcre*. 
Neither  can  biirglary  be  committcd  in  a  tent  or  boothere£ie4 
in  a  market  or  fair ;  though  the  ownet  may  lodge  Acrein*: 
for  the  law  regardd  thus  highly  nothing  but  permanent  cdi- 
ficcs;  a  houfe,  or  church,  the  wall  or  gatc  of  a  town;  and 
though  it  may  be  the  choice  of  the  ov^ncr  to  lodge  in  fo  fra- 
dJe  a  tenement,  yet  his  lodging  there  iio  more  makes  it  bur» 
glary  to  break  it  open,  than  it  would  bc  to  uncover  a  tilted 
waggon  in  the  fam^  circumilances. 

3.  As  to  the  manmr  of  committing  burglary :  tihere  muft 
blc  both  a  brcakingandanentry  to  complete  it,  But  they  need 
not  be  both  done  at  oncc :  for,  if  a  hole  be  brokerdtaBC  night, 
and  the  fame  breakers  enter  the  next  night  through  the  famcj 
thcy  are  burglars  ^  Therc  muft  in  general  be  an  a<^ual  break» 
ing ;  nota  mere  legal  claufum  freglt^  (by  leaping  over  invifi» 
}>le  ide^l  boundaries,  which  may  conftitute  a  civil  tmipafs) 
but  a  fubftantial  and  forcible  irruption,  As  at  leaft  by  break-^ 
ing,  or  taking  out  thc  glafs  of,  or  othcrwife  opcning^  a  win^ 
(dow :  picking  a  lock,  or  opening  it  with  a  key ;  nay,  by 
iifting  up  the  latch  of  a  door,  or  unloofing  any  other  faften- 
ing  which  the  owner  has  provldcdr  But  if  a  perfon  leavcs  his 
doors  or  windows  open,  it  is  his  ovm  foUy  and  negligence } 
and  if  a  man  enters  thcrcin,  it  is  no  burglary  ;  yiet,  if  hc 
afterwards  unlocks  a^  inner  or  chamber  door,  it  is  fo  ^,  But 
to  come  down  a  chimncy  is  held  a  burglarious  entry ;  for 
that  is  as  much  qlofed,  as  the  nature  of  things  will  permit  \ 
So  alfo  to  knock  at  a  door,  and  upon  opening  it  to  ru(h  in^ 
with  a  fclonious  intent ;  0r,  undcr  pretencc^  of  taking  lodg^ 
ings,  to  fall  upon  the  landlord  and  rob  him ;  or  to  procure  a 
conftablc-to  gain  admittance,  in  order  to  fearch  for  traitors, 
and  then  to  bind  the  conftable  and  rob  the  houfe ;  all  thefe 
cntries  have  been  adjudged  burglarlous,  though  there.wa^ 

«  1  Hal.  P.  C.  55S;  g  md,  553. 

#  I  Hawk.  P,  C,  104,  *  I  Hawk,  P.  C.  lOz.      I  Hal.  P.  C. 

f  I  H^,  P*  C.  551,  552, 
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:  no  a&ital  breakihg :  for  the  law  will  not  itiffer  tifelf  to  be 
trifled  ^th  by  fuch  evafiom,  efpecially  onder  the  cloke  bf 
legal  piocefs^.  And  fo^  if  a  fervant  opens  and  enters  his 
•mafter^s  tfaamber  door  with  a  felonious  deiign :  or  if  any 

.otb^  perfon  lodging  in  the  fame  houfe,  or  in  a  public  inn, 
opens  and  enters  anotjiefs  door,  with  fuch  evii  intent ;  it  is 
burglary.     Nay,  if  the  fervant  confpires  with  a  robber,  and 

"lets  him  into  the  houfe  by  night,  this  is  burglary  in  both^  : 
for  the  fervant  is  doing  an  unlawful  aft,  and  the  opportunity 

•  afibrded  him,  of  doing  it  with  greater  eafc,  rather  aggravates 

•  than  cxtenuatcs  the  guilt,  As  for  the  cntry,  any  die  leaft 
degree  of  it,  with  any  part  of  the  body,  or  with  an  inftru- 

-inent  held  in  the  hand,  is  fufficient:  as,  to  ftep  ovcr  the 
•threfhold,  to  put  a  hand  or  a  hook  in  at  a  windpw  to  draw 
out  gopds,  oi;  a  piftol  to  demand  one's  money,  are  all  of  them 
,  burgiarious  entrics  K  The  entry  may  be  before  the  breaking, 
as  well  as  after :  for  by  ftatute  1 2  Ann.  c.  7.  if  a  perfon  enters 
into  the  dweliing-houfe  of  another,  without  breaking  in^ 
either  by  day  or  by  night,  with  intent  to  commit  felony,  or, 
being  in  fuch  houfe,  ftiall  commit  any  felony ;  and  ftiall  in 
the  night  break  put  of  the  fame,  this  is  declared  to  be  bur- 
glary ;  there  having  beforc  been  difFerent  opinions  concern- 
ing  it :  lord  Bacon  "^  holding  the  affirmative,  and  fir  Mat- 
thew  Hale "  the  negative.  But  it  is  univerfally  agreed,  that 
there  muft  be  both  a  breaking,  either  in  fa£k  or  by  implica- 
tion,  and  alfo-an  entry,  in  order  to  complete  the  burglary. 

4.  As  to  the  intent :  it  is  clear,  that  fuch  breaking  and 
entry  muft  be  with  a  felonious  intent,  otherwife  it  is  only  a 
trefpafs.  And  it  is  the  fame,  whether  fuch  intention  bc 
aflually  carried  into  execution,  or  only  demonftrated  by 
fome  attempt  or  overt  aft,  of  which  the  jury  is  to  judge. 
And  therefore  fuch  a  breach  and  entry  of  a  houfe  as  has 
been  beforc  defcribed,  by  night,  with  intent  to  commit  a 

i  1  Hawk.  P.  C.  loi-,  »  x  Htl.  P.  C.  555. 1  Hawk.  PJ  Qi 
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robbery,  a  mtirder,  a  rape,  or  any  otBer  felbhy,  is  burglary ; 
whether  the  thing  be  a£iuaUy.perpetrated  br  not.i  Nbr  does 
it  make  any  difierence,  whether  the  offence  were  felony  at 
common  law,  or  only  created  foby  ftatute ;  fince  that  ftatute» 
which  makes  an  oiFence  felony,  gives  it  incidentally  all  the 
propertics  of  a  felony  at  common  law*^. 

Thus  much  for  the  nature  of  burglary ;  which  is  a  felony 
at  common  law,  but  within  the  benefit  of  clergy.  Thc 
ftatutes  however  of  i  Edw.  VI.  c.  12.  and  18  Eliz.  c.  7. 
takeaway  clergy  from  the  principals,  and  that  of  3  &  4  W. 
&  M.  c.  9.  from  all  abettors  and  acceflbries  bcfore  the  fa£l  p, 
And,  in  like  manner,  tlie  laws  of  Athens,  which  puniflied 
no  fimple  theft  with  death,  made  burglary  a  capital  crime  *i« 

o  I  Hawk.  P.  C.  105.*  15  Gco.  III.c.  ^S.dfcclared  to  befingle 

F  Burglary  ib  my  houfe  belongmg  to  felony,  and  puniihed  with  tranfportatioa 

the  plate  glafs  company,  with  inteht  to  for  feven  years, 

fteal  tbe  ftock  or  utenfils^  is  by  ilatute  q  Fott.  Anti^i.  b.  z.  4.  z^i 
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CHAPTER    THE    SEVENTEENTH. 

OF  OFFENCES  against  PRIVATE 

PROPERTY. 


THE  next,  and  laft,  fpecies  of  offences  againft  privatc 
fubjefts,  arc  fuch  as  more  immediately  affefl  their 
property.  Of  which  there  are  two,  which  are  attendcd  with 
^  breach  of  thc  peace  ;  larcinyf  and  malicidus  mifchief:  and 
onc,  that  is  equally  injurious  to  the  i;ight8  of  property,  but 
attended  with  no  aft  of  violence  5  which  is  thc  crime  oijbr^ 
gery.     Of  thefe  three  in  their  order. 

I.  Larciny,  or  iheft^  by  contradlion  for  latrociny,  lairo^ 
ciniumy  is  diftinguiflied  by  the  law  into  two  forts  5  the  ouc 
C2Mt6,Jimple  larciny,  or  plain  theft  linaccompanied  withany 
other  atrocious  circumftaince ;  and  mixedox  compound  larciny, 
which  alfo  includes  it  in  thc  aggravation  of  a  taking  from 
one's  houfe  or  perfon- 

And,  firft,  oiftmple  larciny :  which,  when  it  is  the  fteal- 
ing  of  goods  above  the  value  of  twelvepence,  is  CT&tAgrani 
latciny  5  when  of  goods  to  that  value,  or  undcr,  is  petit  lar- 
ciny  :  offences,  which  arc  confiderably  diftinguiflied  in  thcir 
puriifliment,  but  not  otherwife.  I  fliall  thercfore  firft  con-» 
fidcr  the  nature  pf  fimple  larclny  in  general ;  and  then  fliall 
obferve  the  different  degrecs  of  punifliment  inflidlcd  on  it** 
two  feveral  branches. 

SiMF^LE  larciny  then  is  ^^  the  felonious  taking,  and  car- 
«  rying  away,  of  the  pcrfonal  goods  of  anothcr.*'    This  of- 

fence 
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fence  certainly  commenced  then,  whenever  it  was,  that  thc 
bounds  of  property,  or  laws  of  tneum  and  tuum^  werc  cfta- 
bliihed.    How  far  fuch  an  oiFence  can  exift  in  a  ftate  of 
nature,  where  all  things  are  held  to  be  common,  is  a  queftion 
that  may  be  folyed  with  very  little  difficulty.     The  difturb- 
ance  of 'any  individual,,  in  the  occupation  of  what  he  has 
feifed  to  his  prefent  ufe,  feems  tobe  the  only  ofFence  of  this  * 
kind  inddent  to  fuch  a  ftate.     But,  unqucftionably,  in  fo- 
ciai  communities,  when  property  is  eftablifhed,  the  neceffity 
whereof  we  have  formerly  feen  *,  any  violation  of  that  pro- 
perty  is  fubjeft  to  be  puniflied  by  the  laws  of  fociety :  though 
how  far  that  punifhment  fhould  extend,  is  matter  of  confi- 
derable  doubt.     At  prefent  we  will  exanjine  the  oature  of 
theft,  or  larciny,  as  laid  down  in  the  foregoing  definition. 

I .  It  muft  be  a  taling.     Tliis  implies  the  confent  of  thlK 
owner  to  be  wanting.     Therefore  no  dellvery  of  the  goods 
from  the  owner  to  the  ofFender,  upon  truft,  can  ground  9 
lardriy.     As  if  A  lends  B  a  horfe,  and  he  rides  away  with 
him  ;  or,  if  1  fend  goods  by  a  carrier,  and  he  carries  them. 
away ;  thefe  «re  no  larcenies  ^.     But  if  the  carrier  opens  a 
bale  or  pack  of  goods,  or  pierces  a  veffel  of  wine,  and  takes 
away  part  thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  aftcrwards  takes  away  the  whole,,  thefe.  are  larcinies^: 
for  here  the  animus furandi  is  manifeft ;  fince  in  tbe  firft  cafc 
hc  had  otherwife  no  inducement  to  open  the  goods,  and  ia 
the  fecond  the  truft  was  determined,  the  delivery  having  ' 
taken  it*s  cftcft»     But  barc  non-delivery  ihall  not  of  courfe 
bc  intended  to  arife  from  a  felonious  defign ;  fince  that  may 
happen  from  a  variety  of  other  accidents.     Neither  by  the 
icommon  law  was  it  larciny  in  any  fervant  to  run  away  with 
thc  goods  committcd  to  him  to  keep,  but  only  a  breach  of 
civil  truft,     But  by  ftatute  33  Hen.  VL  c.  i.  the  fervants 
of  perfons  deccafed,  accufed  of  embezzling  their  maftcr'8 
jgoods,  may  by  writ  out  pf  chancery  (iflued  by  the  advicc  of 

»  See  Vol.  II.  pag.  8,  fifr,  «.  3  Inft.  107* 
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the  chicf  jufticcs  and  chief  baron,  or  any  two  of  them)  and 
pfoclamation  made  thereupon^  be  fummoned  to  appear  per« 
fbnally  in  the  court  of  king's  bench,  to  anfwer  their  mafter's 
cxecutors  in  any  civil  fuit  for  fuch  goods  ;  and  (hall,  on  de« 
fault  of  appearance,  be  attainted  of  felony.  And  by  ftatute 
21  Hen.  VIIL  c.  7.  if  any  fervant  embezzles  his  mafter's 
goods  to  tbe  value  of  forty  fiiillings,  it  is  made  felony ;  ex«* 
cept  in  apprentices,  and  fervants  under  eighteen  years  old. 
But  if  he  had  not  the  pofleffion,  but  only  the  care  and  over- 
light  of  the  goods,  as  the  butler  of  plate,  the  fiiepherd  of 
fheep,  and  the  like,  the  embezzling  of  them  is  felony  at 
common  law  ^.  So  if  a  gueft  robs  his  inn  or  tavern  of  a 
piece  of  plate,  it  is  larciny  ;  for  he  hath  not  the  pofreffioQ 
delivered  to  him,  but  merely  the  ufe  ^,  and  fo  it  is  declared 
to  be  by  ftatute  3  &  4  W.  &  M.  c.  9.  if  a  lodger  runs  away 
with  the  goods  from  his  ready  furnifhed  lodgings.  XJnder 
fome  circumftances  alfo  a  man  may  be  guilty  of  felony  in 
taking  his  own  goods :  as  if  he  fteals  them  from  a  pawn- 
broker,  or  any  one  to  whom  he  hath  delivered  and  entrufted 
them,  with  intent  to  charge  fuch  bailee  with  the  value  j  or 
if  he  robs  his  own  mefTcnger  on  the  road,  with  intent  to 
charge  the  hundred  witb  the  lofs  according  to  the  ftatute  of 
Winchefter^ 

2.  There  muft  not  only  be  a  taking,  J)ut  a  carryingaway : 
cepit  et  a^ortavit  was  the  old  law-Iatin.  A  bare  removal 
from  the  place  in  which  he  found  the  goods,  though  the 
thief  does  not  quite  make  ofFwith  them,  is  afuf&cient  afpor-r 
tation,  or  carrying  away.  As  if  a  man  be  leading  another's 
horfe  out  of  a  clofe,  and  be  apprehended  in  the  fa£l: ;  or  if 
a  gueft,  ftealing  goods  out  of  an  inn,  has  removcd  them  from 
his  chamber  down  ftairs ;  thefe  have  beeh  adjudged  fufficient 
carryings  away,.  to  conftitute  a  larciny  ^.  Or  if  a  thief,  in-- 
tending  to  fteal  plate,  takes  it  out  of  a  cheft  in  which  it  was, 
and  lays  it  down  upon  the  floor>  but  is  furprized  before  hQ 
can  make  his  efcape  with  it  \  this  is  larciny  ^. 

*  iHal.  P.  C.  506.  8  3lnft.  X08,  109; 
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3.  Tinr,  taking,  and  carryiiig  away,  muft  alfo  ht  felo" 
fjiot/s ;  that  is,  done  antmo  furandi :  or,  as  the  civil  law  ex- 
preiTes  it,  iucri  caufa  ^  This  requifite,  beCdes  cxcuCng  thofc 
who  labour  under  incapacities  of  mind  or  will,  (of  whom 
we  fpoke  fufliciently  at  the  entrance  of  this  book  ^^  indemni- 
fies  alfo  niere  trefpaflers,  and  other  petty  ofienders.  As  if 
a  fervant  takes  his  mafl:er's  horfe,  without  his  knowlege, 
and  brings  him  home  again :  if  a  neighbour  takes  another^s 
"plough,  that  is  left  in  the  field,  and  ufes  it  upon  his  own 
land,  and  then  returns  it :  if,  under  colour  of  arrear  of  rent, 
where  none  is  due,  I  diftrein  another's  cattle,  or  feife  them  : 
all  thefe  are  mifdemefnors  and  trefpafles,  but  no  felonies  ^ 
The  ordinary  difcovery  of  a  felonious  intent  is  where  the  party 
doth  it  clandeftinely ;  or,  being  charged  with  theYafl:,  de- 
nies  it.  But  this  is  by  no  means  the  only  criterion  of  crimi- 
nality  :  for  in  cafes  that  may  amount  to  larciny  the  variety  oif 
circumftances  is  fo  great,  and  the  complications  thereof  fo 
mingled,  that  it  is  impoflible  to  recount  all  thofe,  which  may 
cvidence  a  felonious  intent,  pr  animum  furandi :  whereforc 
they  muft  be  left  to  the  due  and  attentive  confideration  of  th^ 
court  and  jury. 

4.  This  felonious  taking  and  carrying  away  muft  be  df 
ihe  perfonal  goods  of  another  :  for  if  they  are  things  nal^  or  fa- 
vour of  the teality, larcinyat the common.law  cannot be  com-» 
niitted  of  them.  Lands,  tenements,  and  hereditaments  (cither 
corporeal  or  incorporeal)  cannot  in  their  nature  be  taken  and 
carried  away.  And  of  things  likewife  that  adhere  to  thc 
freehold,  as  corn,  grafs,  trces,  and  the  like,  or  lead  upon 
a  houfe,  no  larciny  could  be  committed  by  the  rules  of  the 
common  law  \  but  the  feverance  of  them  was,  and  iri  many 
things  is  ftill,  merely  a  trefpafs  which  depended  on  a  fub- 
tilty  in  the  legal  notions  of  our  anceftors.  Thefc  things 
were  parcel  of  the  real  eftate ;  and  thercfore,  while  thcy  con- 
tinucd  fo,  could  not  by  any  poflibility  bc  the  fubjeft  of  theft, 
being  abfolutely  fixed  and  immoyeable  ".     And  if  thcy  wcre 

*  Inft.  4..  I.  1.  J   1  Hal.  P.  C.  509. 
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fevered  by  violence,  fo  as  to  bc  changed  into  moveables  ;  and 
at  the  fametime,  by  one  andthe  fame  continued  aft,  carried 
off  by  the  perfon  who  fevercd  them  5  thcy  could  ncvcr  be  faid 
to  be  takcn  from  the  proprietor^  in  this  their  newly  acquircd 
ftate  of  mobility,  (which  is  effcntial  to  the  naturc  of  larciny) 
being  nevcr,  as  fuch,  in  the  aftual  or  conftrudlive  pofleffion 
of  any  one,  but  of  him  who  committed  the  trefpafs.  He 
could  not  in  ftri£lnefs  be  faid  to  have  takcn  whtit  at  that  timc 
werc  the  perfonal  goods  of  anothcr,  fince  the  vcry  aft  of  tak- 
ing  was  what  tumcd  thcm  into  pcrfonal  goods.  But  if  the 
thicf  fcvers  them  at  one  timc,  whcreby  the  trcfpafs  is  com- 
pleted,  -and  thcyare  converted  into  perfonal  chattels,  in  the 
conftru&ive  poflcfijon  of  him  on  whofe  foil  they  arc  left  or 
laid ;  and-  comcs  again  at  another  time,-  whcn  thcy  are  fo 
turncd  into  perfonalty,  and  takcs  them  away ;  it  is  larciny  : 
and  fo  it  is,  if  thc  owncr,  or  any  one  elfe,  has  fevcrcd  them  ". 
And  now,  by  the  ftatute  4  Geo.  II.  c.  32.  to  ftcal,  or  rip, 
cut,  or  brcak,  with  intcnt  to  fteal,  any  lead,  or  irou  bar,  rail, 
gate,  or  palifado,  fixed  to  a  dwcUing-houfe  or  out-houfc,  or 
in  any  court  or  gardcn  thereunto  belonging,  or  to  any  other 
building,  is  madc  felony,  liable  to  tranfportation  for  feVen 
ycars ;  and  to  fteal,  damage,  or  deftroy  undcrwood  or  hedges, 
and  the  like,  to  rob  orchards  or  gardens  of  fruit  growing 
thercin,  to  ftcal  or  otherwife  dcftroy  any  turnips,  potatoes, 
cabbagcs,  parfnips,  peafe,  or  carrots,  or  thc  roots  of  mp.dder 
whcn  growing,  are  ^  puniftiable  criminally,  by  whippixig, 
finall  fines,  imprifonment,  and  fatisfaftion  to  the  party 
WTongcd,  according  to  the  naturc  of  the  offence.  Moreover, ' 
theftealing  by  night  ofany  trccs,  orof  any  roots,  flirubs,  or' 
plants  to  the  value  of  5/,  is  by  ftatute  6  Geo.  III,  c.  36.' 
made  felony  in  the  principals,  aidcrs,  and  abettors,  and  in  the* 
purchafcrs  thercof  knowing  the  fame  to  be  ftolen :  and  by- 
ftatutcs  6Geo.  III.  c.  48.  and  13  Geo.  III.  c.  33.  the  fteal- 
ing  of  any  timbcr  trees  thercin  fpecified  p,  and  of  any  root,* 

p  3  laft.   1Q9.     1H4I.  P.  C.  510.  P  Oak,  beech,  chf fnuti,  walnut,  dh^i 

•  Stat.  43  Eliz,  c.  7.    i^Car.  II.  t\mi  ccdar,   fir,  afp,  lime,   fycamcre^ 

c.  5.  31  Gco.  II.  c.  35.  6  Ceo.III.c.48.  birch,  poplar,  alder,  Jorch,  maple,  an<l 

19  Gtf><  ni.  C*  4.1.  13  Ceo.  lil.  c.  31.  bornb^eam. 
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flirub,  or  plant,  by  day,  or  night,  is  liable  to  pecuniary  pe-» 
nalties  for  the  two  firft  offences,  and  for  the  third  is  confti- 
tuted  a  felony  liable  to  tranfportation  for  feven  years.  Steal* 
ing  ore  out  of  miiles  is.  alfo  no  larciny,  upon  the  famc  prin- 
ciple  of  adherence  to  tHe  freehold ;  with  an  exception  only 
to  mines  of  black  lead,  the  ftealing  of  ore  out  of  which,  or 
entering  the  fame  with  intent  to  fteal,  is  felony,  punifhable. 
with  imprifonment  and  whipping,  or  tranfportation  not  ex- 
ceediflg  feven  years;  and  to  efcape  from  fuch  imprifonment,  or 
retum  from  fuch  tranfportatioff,  is  felony  without  benefit  o£ 
ckrgy;  by  ftatutc  25  Geo.  IL  c,  10.  Upon  nearly  thc 
fame  principle  the  ftealing  of  vnritings  relating^to  arealeftate 
is  no  felony,  but  a  trefpafs  ^ :  becaufe  they  concem  thq  land, 
or  (according  to  our  technical  language)^w«r  of  Ae  realt^ 
and  are  confidered  as  part  of  it  by  the  law  %  fo  that  they  de* 
fcend  to  the  heir  together  with  the  land  Which  they  concem  \ 

BoNDs,  bills,  and  notes,  which  concem  niere  chofis  ia 
a^ion,  were  alfo  at  the  common  law  held  not  to  be  fuch  goods 
whcreof  larciny  might  be  committed ;  being  of  no  intrinfic 
value  f,  and  not  importing  any  property  in  po^ffe/jScn  pf  the  pcr- 
fon  from  whom^they  are  taken.  But  by  the  ftatute  2  Geo.  II. 
c.  25.  they  are  now  put  upon  the  fame  footing^  with  rc- 
fpe£^  to  larcinies,  as  the  money  they  were  meant  to  fecure. 
By  ftatute  15  Geo.  II.  c,  13.  officers  or  fervant^  of  the  bank 
of  England,  fecreting  or  embezzling  any  notc,  bill,  warrantj 
bond,  deed,  fecurity,  money,  or  effefts,  intrufted  with  them 
or  with  the  company,  are  guilty  of  felony  -without  benefit  of 
dergy.  The  fame  is  enadqd  by  ftatute  24  Geo.  II.  c.  11. 
with  refpeft  to  officers  and  fervants  of  the  fputh-fea  company. 
And,  by  ftatute  7  Geo.  III.  c.  50.  if  any  officer  or  fervant  of 
|he  poft-office  ftiall  fecrete,  eittbezzle,  or  deftroy  any  letter 
or  pacquet,  containing  any  bank  note  or  other  valuable  paper 
particularly  fpecified  in  the  ad,  or  fliall  fteal  the  fame  out  of 
any  letter  or  pacquet,  he  ftiall  be  guilty  of  felony  without 
bcnefitpf  clergy.     Or,  if  hc  ftiall  deftroy  any  letter  or  pac- 

<  I  Hal.  P.  C.  510.     Stra.  1137.'  f  $  BfCp.  33. 
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quct  with  i^ch  hc  has  reccired  mooey  for  thc  poftage,  or 
(hall  advancc  thc  ratc  of  poftagc  on  axiy  Ictter  or  pacquet  fent 
by  thc  poft,  and  ftiall  fccrcte  thcmoncy  rcccivcd  by  fuch  ad- 
vanccmcnt,  he  fliall  be  guilty  of  fingle  felony.  Larciny  alfo 
could  not  at  common  law  be  committed  of  treafure-trove,  or 
wreck,  till  feized  by  the  king  or  bim  who  hath  thc  franchife : 
for  till  fuch  feifure  no^one  hath  a  determinate  property  therein. 
But  by  ftatute  26  Geo.  II.  c.  19.  plunderingor  ftealing  from 
any  ftiip  in  diftrefs  (whether  wreck  or  no  wrcck)  is  felony 
without  benefit  of  clergy :  in  Iike  maniier,  as,  by  the  civil 
law  •,  this  inhumanity  i3  punilhed  in  thc  fame  degree  as  dic 
moft  atrocious  theft. 

r 

LARCiNy  alfo  cannot  be  committed  of  fuch  anlmals,  irt 
which  therc  is  no  propcrty  -cither  abfolutc  or  qUalified ;  as 
of  bcafts  that  are  ferae  naturacy  and  unrcclaimcd,  fuch  as^ 
dcer,  haresj  and  conies,  in  a  foreft,  chace,  or  warren  y  fifli, 
in  ai)  open  rlver  or  pond  j  or  wild  fowls  at  their  natural  li-. 
berty  *.  But  if  they  are  reclaimed  or  confined,  and  may  ferve 
for  food,  it  is  otherwife,  even  at  common  law :  for  of  decr  fo 
inclofed  in  a  park  that  they  may  be  taken  at  pleafure,  fifli  in 
a  trunk,  and  phcafants  or  partridgcs  in  a  mew,  larciny  may 
bc  committcd ".  And  now,  by  ftatutc  9  Geo.  I.  c.  22.  to  hunt, 
WQund,  kill,  or  ftcal  any  deer ;  to  rob  a  warren ;  or  to  fteal 
fifli  from  a  river  or  pond ;  (being  in  thefe  cafes  armed  and  dif- 
guifed)  alfo  to  hunt,  wound,  kill,  or  fteal  any  deer,  in  the 
king's  forefts  or  chafes  inclofed,  or  in  any  other  inclofed  place 
where  deer  have  been  ufually  kept ;  or  by  gift  or  promife  of  re- 
ward  to  procure  any  pcrfon  to  join  them  in  fuch  unlawful  zfk ; 
all  thefe  are  felonics  w**hout  benefit  of  clergy.  And  the  fta- 
tute  16  Geo.  III.  c.  30.  enafts,  that  every  unauthorized 
perfon,  his  aiders  and  abcttors,  who  fliall  coiirfe,  hunt,  flibot- 
at,  or  otherwife  attempt  to  kill,  wound^  or  deftroy  any  r^d 
or  fallow  deer  in  any  fbrcft,  chafe,  purlicu^  or  antient  walk, 
Qx  in  any  inclofed  park^  paddock,  wood,  or  othcr  ground^ 

»  Cod.  6.  2,  18.  a  X  Hawk.  P.  C.  94.     x  U«K  P.  C.  511« 
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where  deer  are  ufually  kept,  Ihall  forfeit  the  fum  of  ao  /|  or 
for  cvery  deer  a£kually  killed,  wounded,  deftroyed,  taken  in 
any  toyl  or  fnare,  or  carried  away,  the  fum  of  30  /,  or  double 
thofe  fums  in  cafe  the  ofFender  be  a  keeper :    and,  upon  a 
fccond  ofFcnce  (whcther  of  the  fame  or  a  different  fpecics) 
ihall  be  guilty  of  felony,  and  tranfportable  for  fcven  years; 
Which  latter  punifhment  is  likewife  inflifted  on  all  ,perfons 
armed  with  offenfive  weapons,  who  fliall  come  into  fuch 
places  with  an  intent  to  commit  any  of  the  faid  offenccs, 
and  fliall  there  unlawfully  beat  or  wound  any  of  thc  kecpers 
in  the  execution  of  their  oflices,  or  fliall  attcmpt  to  refcue 
any  perfon  from  their  cuftody.      Alfo  by  ftatute  5  Geo.  III. 
c.  14.  the  pcnalty  of  tranfportationfor  feven  years  is  infli£ted 
en  perfons  ftealing  or  taking  fifli  in  any  water  within  a 
park,  paddock,  garden,  orchard,  or  yard :  and  on  the  rc* 
fcivcrs,  aiders,  and  abettors :  and  tlie  likc  punifliment,  or 
whipping,  fine,  or  imprifonment,  is  provided  for  thc  taking 
pr  killing  of  conies  ^  by  night  in  open  warrcns :  and  a  for- 
feiture  of  five  pounds,  to  the  owner  of  tljfc  fifhcry,  is  made 
payable  by  pcrfons  taking  or  deftroying  (or  attempting  fo  to 
do)  any  fifh  in  any  rivcr  or  other  water  within  any  inclofed 
ground,    being  private  property.     Stealing  hawks,  in  dif- 
obedicnce  to  the  rulcs  prefcribed  by  the  ftatute  37  Edw.  IIL 
c.  19.  is  alfo  felony  ^.     It  is  alfo  faid  ^  that,    if  fwans  be 
lawfully  marked,  it  is  felony  to  fteal  them,  though  at  large 
in  a  public  riverj    and  that  it  is  likewife  felony  to  fteal 
them,  though  unmarked,  if  in  any  private  river  01:  pond ; 
otherwife  it  is  only  a  trefpafs.     But,  of  all  valuablc  domeflic 
animals,  as  horfes  and  other  beafts  of  draught,  and  of  all 
animals  dotnitae  natwrae^  which  fervc  for  food,  as  neat  or 
othcr  cattle,  fwine,  poultry,  andthclike,  and  of  thcir  fruit 
or  produce,  taken  from  them  while  living,  as  milk  or  wool^^, 
larciny  may  be  committed  \   and  alfo  of  the  flefh  of  fuch  as 
are  cithcr  domitae  oxferae  naturae^  when  killed  *.     As  to  thofc 

▼  Sec  Stat.  11  U  23  Car.  II.  c.  \^*,   .  P.  C.  93.    x  hal.  P.  C.  507.     Thc- 

V  3  Inft.  98.  Klng  V.  Martin,  by  all  the  judges.  P» 

»  D«lt.  Jaft;.c.  156.  17  Geo.  III. 
f  Pal.  2z.    Crompt.  36.     X  Hawk.        >  x  H^«  1'«  C*  5U« 

animalsj 


Ch.  17*    ■  W  R  b  N  G  s.  235* 

animals,  which  do  npt  fcrve  for  food,  and  which  therefore 
the  law  holds  to  have  no  intrinfic  value,  as  dogs  of  all  forts^ 
and  other  creatures  kept  for  whim  and  pleafure,  though  a 
man  may  have  a  bafe  prpperty  therein,  and  maintain  a  civil 
aftion  for  the  lofs  of  them  *,  yet  they  are  not  of  fuch  eftima- 
tion,  as  that  the  crime  of  ftealing  them  amounts  to  larciny*, 
But  by  ftatute  10  Geo.  III.  c.  18.  very  high  pecuniary  pe- 
nalties,  or  a  long  imprifonment  and  whipping  in  their  ftead| 
may  be  inflifked  by  two  juftices  of  the  peace,  (with  a  very 
extraordinary  mode  of  appeal  to  the  quarter  fefCons)  on  fuch 
as  fteal,  or  knowingly  harbour  a  ftolen  dog^  or  have  in  their 
cuftody  the  ikin  of  a  dog  that  has  been  ftolen  ^ 

NoTwiTHSTANDiNG  howevcr  that  no  larciny  can  bc  com- 
mitted,  unlefs  there  be  fome  property  in  the  thing  taken,  aiid 
an  owner ;  yet,  if  the  owner  be  unknown,  provided  there  be 
a  property,  it  is  larciny  to  fteal  it ;  and  an  indi<9;ment  will 
lie,  for  the  goods  of  a  perfon  unknown  *^.  In  like  manner 
as,  among  the  Romans,  the  lex  Hojiilia  de  furtisj  provided 
that  a  profecution  for  theft  migbt  be  carried  on  without  the 
intervention  of  the  owner  •*.  This  is  the  cafe  6f  ftealing  a 
fliroud  out  of  a  grave ;  which  is  the  property  of  thofe,  who- 
cver  they  were,  that  buried  the  deceafed :  but  ftealing  the 
corpfe  itfelf,  which  has  no  owner,  (though  a  matter  of  great 
indecency)  is  no  felony,  unlefs  fome  of  the  gravecloths  be 
ftolen  witli  it  ^.  Very  different  from  the  law  of  the  Franks, 
whichfeems  to  have  refpefted  both  as  equal  offences  ;  when 
it  dire£led  that  a  perfon,  who  had  dug  a  corpfe  out  of  the 
ground  in  order  to  ftrip  it,  fhould  be  baniflied  from  fociety, 
and  no  one  fuffered  to  relieve  his  wants,  till  the  relations  of 
the  deceafed  confented  to  his  readmiflion  ^ 

.   Having  thus  confidered  the  general  nature  of  fimple  lar- 
ciny,  I  come  next  to  treat  oi  it^s  putfijhment^     Theft,  by  the 
Jewifli  law,  was  only  puniftied  with  a  pecuniary  fine,  and  . 
fatisfaftion  to  the  party  injured  ^.     And  in  the  civil  law,  till 

«  SeeVol.  ir.pagr-393.  c  i  Hal.  P.  C.  512. 
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{omc  vcly  latc  conftitutlon»,  we  never  fin,d  the.  jpunUhmcnt 
capital.  The  l^ws  of  Draco  at  Athens  punifhcd  \t  witl^ 
4eath :  but  his  laws  were  faid  to  be  written  m  Wood^  and 
Solon  afterwardschanged  the  pcnalty  to  a  p^cuniary  n^ulft. 
And  fo  the  Attic  laws  in  genera^  contuiued  ^  \  excep^  that 
once,  in  a  time  of  dearth,  it  was  ma^c  capital  tobrcal^intaa^ 
garden,  a^d  fteal  &gs  i  but  this  law,  and  the  infomaers  againfts 
the  ofenpe^  grew  fo  odjous,  that  from  them  a^  maliciqasi 
iaformera  were  ftyled  fypophants;  a  ivime  which  we;  l^XC 
f(iuch  p.eryerted  f rom  it's  origin4  ^^^^^^S*  ^iTom  thefeey^t 
^ples^  as  we^  as  the  reafon  of  the  thing,  many  learne4s|i^. 
fcrupulous  men  have  queftioned  the  proprietyj  if  no|  ^wfuK 
nefs,  of  inflij£ling  capital  punifliment  for  fimple  theft  *.  -^d 
ccjtainly  tbe  ngturajpwiiflimentfor  injjurie$  to  p^Dperty  fecmsr 
to  be  thfC  Ipfs  of  the  oiFender's  own  propeity :  whicJSi  ought 
to  be  univerfaUj  ^he  cafe,  'Wfere  all  men^s  fortunes  equaL  But 
us  thofe,  whq  iiave  naproperty  themfelves,  are  gencrajly  thc 
moft  r^dy  to  attack  the  prdperty  of  other^  it  has.bcea 
fbund  nccefjary  inftcad  of  a  pecuniary  to  fubftitute  a  corpo- 
ral  puni(hment;  yet  how  far  this  corporal  puniflimenit  ougbt 
to  extcnd^»  is  whal  has  occafioned  the  doubt.  Sir  Thomas 
More  j,  aud  the  marquis  Beccaria  ^^  at  th&  diftance  of  mor& 
tlian  two  centuries  fcom  each  otherj  have  very  feniiUy  pro-* 
pofed  that  kind  of  corporal  punifliment,  which  ^pproache» 
the  neareft  to  a  pecumaFyfatisfa<^ion}  Tv;t,  a  temporaty  impri-» 
ibnment,  witli  an  dblngation  to  labourj  firft  for  the  party  rob-t 
bed,  and  af terwards  for  the  public,  in  works  of  the  moft  flavifl^ 
kind :  in  Order  to  obligc  the  offendw  to  repair,  by  his  in^ 
duftry  and  diligencc,  the  depredations  he  has  committed  upon 
private  property  and  public  order.     But  notwithftanding 

l|  Pctlt-  LL»  Attk»  /.  7.  titn  5«  *vtt\  mputtmus  Deum^  in  novfi  Uge  cie- 

i  Eft  enbn  ad  niindicanda furta  nmis  mntku  qua  fater  i/n^rat  ftJin,  mafotcm^ 

Mtrox,  ncc  tame»  fd refraenandafujicietts  :  indulfijfe  ncbii  invicetnfaeviendi  licentiani* 

quippi  nequefurtum  Jimplex  tamingens  Haecfuntcurnoniicereputcm^j^uamvcr^ 

facinus  eft-,  ut  eapite  dibeat  ple6ii\  nefue  ft  a^rdumy  atque  ttiam  ptmkiofumrti'- 

stiiapeena  efi  tanta,  ut  ai  iatrociniis  coti'  publicaey  furem  atfue  bomicidam  exaefue 

beateosyquinuilamaiiamartem  quaerendi  puniri,  nemo  ^  (opiMxJ.  fui   nefciat» 

KfiBus  babcnt*  (Mori  Utopia,  edit,  Giafg,  (liid,  39.^ 

-1750«    pag»    zif^-^Denique^  cum  Jex  j  Utep,  pag,  ^s 

Mofdica^  quaneiuan^  inciemeni  et  afpera^  ^  ch*  %%%  ' 
famen  pecuwafurtum,  kaud  mcrHfn^dSs» 
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uU  the  remdriftj^ftces  bf  fpeculative  poHticiahs  and  moraiift^, 
thc  punifliment  of  theft  ftiU  continucs,  throughoutthe  greatefk 
pan  of  Europe,  to  be  capital:  and  Puffcndotf^,  togfethw 
with  fir  Matthew  Halc  *,  are  of  opinion  that  thie  muft  always 
be  referrcd  to  the  prudence  of  thc  lcgiflaturej  who  arc  to 
judge,  fay  thcy,  wheri  crimes  are  become  fo  enorttioite  as  to 
requirc  fuch  fangulnary  reftriaions  "•  Yetboththcfc  writcfs 
agree,  that  fuch  punifhment  fliould  be  cautioufly  infliScd, 
and  never  without  the  utmoft  neceflity* 

OuR  atttient  Saxon  laws  nominally  puriilhed  theft  with 
death,  sf  above  the  value  of  twelvcpencc :  but  the  criminal 
was  permitted  to  redeem  his  fife  by  a  pecuniary  ranfbm ;  as, 
afnong  thdr  anceftors  the  Germans,  bya  ftatcd  number  of 
tattle  ^*  But  iri  the  riinth  year  of  Hcnry  the  firft,  this  power 
of  redemptron  was  takcn  away,  and  all  perfons  guilty  of  lar- 
ciny  above  the  value  of  twdvepencc  were  dircfted  to  bc 
lianged;  which  law  continues  in  force  to  thisday^  For 
though  thc  ittferior  fpccies  of  theft,  or  petit  larciny,  is  only 
puniflied  by  imprifonment  or  whipping  at  common  law^,  ot 
by  ftatute  4  Geo»  L  c.  11.  may  be  extcnded  to  tranfpotta* 
tion  for  feven  years,  as  is  alfo  exprefsly  dlrefted  in  rfie  cafe 
of  the  plate-glafs  company  %  yct  the  puniflim^nt  of  grand 
larciny,  or  the  ftealing  above  the  value  of  twelvepertce, 
(which  fum  was  the  ftandard  in  the  time  of  king  Athelftari, 
eight  hundred  years  ago)  is  at  common  law  regularly  death» 
Which,  confidering  the  great  intermediate  altetation*  In  the 
.price^f  denomination  of  money,  is  tmdoubtedly  a  very  rir- 
gorous  conftitution  j  and  made  fir  Henry  Spelm^n  (above  a 
century  fince,  when  money  was  at  twice  it*8  prefent  rate) 
complain,  that  while  every  thing  elfe  was  rifen  in  it's  nominal 
value^  and  become  dearer^  the  Ufe  of  mtn  had  continually 

^  I 

1  L,  of  N.  b.  S,  c.  3«  flatet^  valne  ijC  the  evchequer,  of  a  pa« 

'  »  I  HaU  P.  C.  13.            ■    ^  fturc  ftd  ox  waeonefliiHing-iYf^MA  ^* 

ik  See  pag.  9.  Scacc,  /.  k»  §•  7.)  which  U  W(!  ftdiilcl 

«  Tac.  de  mor,  Germ,  r.  72«  even  fuppofe  to  mean  the  fJidui  iegaiit 

p  iHal.  P.  O»  12.  3  Inft.  53.  nentioned  by  Lyndewode  (Prttif*  L  3« 

q  3  inft.  21 8.  e,  13».   See  VoL  II.  pag^  509* )  ^^  ^ 

r  Stat*  13  Geo«  IIL  c.  38»  72^  parti^f  a  pound  of^Id,  jsoBlyeqiul 
•  la  the  leigA  oi  king  HcAry  I^  the    to  »31.  44/»  gf  dlc  prefeat  Aandard.  , 

Q^%  grown 
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grown  cheaper*.  It  is  true,  that  the  mcrcy  of  juries  will 
often  make  thcm  ftrain  a  point,  and  bring  in  larciny  to  bc 
.under  the  vaiue  of  twelvepence,  when  it  is  reallyof  much 
greater  value :  but  this,  though  evidently  juftifiable  and. 
proper,  when  it  only  reduces  the  prefent  nominal  value  of , 
money  to  the  anticnt  ftandard ",  is  Otherwife  a  kind  of  pious 
perjury,  and  does  not  at  all  excufe  our  common  law  in  this 
refpedl  from  the  imputation  of  feverity,  tut  r&ther  ftrongly 
Confefles  the  charge.  It  is  likewife  true,  that  by  the  mer- 
ciful  cxtenfions  of  the  benefit  of  clergy  by  our  modern  fta- 
tute  law,  a  perfon  who  commits  a  fimplelarciny  to  the  value 
of  thirteen  penceor  thirteen  hundred  pounds,  thoughguilty 
of  a  capital  ofFence,  fliali  bc  cxcufed  the  pains  of  death :  but 
this  is  only  for  the  firft  offence.  And  in  many  cafes  of 
iimple  larciny  the  benefit  of  clergy  is  taken  away  by  ftatute : 
sis  from  horfeftealing  in  the  principals,  and  acceilbries  both 
before  and  after  the  fa£t  *  \  theft  by  great  and  notorious 
thieves  in  Northumberland  and  Cumberland  * ;  taking  wooU 
lcn  cloth  from  off  the  tenters^,  or  Hnens,  fuftians,  calli- 
coes,  or  cotton  goods,  from  the  place  of  manufafture  *  \ 
(which  extends,  in  the  laft  cafe,  to  aiders,  affifters,  procurers, 
buyers,  and  receivers)  felonioufly  driving  away,  or  otherwife 
ftealing.  one  or  more '  flieep  or  other  cattle  fpecified  in  the 
a£ks,  or  killing  them  with  infent  to  fteal  the  whole  or  any 
part  of  the  carcafe  a,  or  aiding  or  affifting  therein ;  thefts  qn 
navigable  rivcrs  above  the  value  of  forty  fliillings  ^,  or  being 
prefent,  aiding,  and  affifting  thereat  \  plundering  vtffels  iu 

'  '  t  Ghjf,  350*  '  alfo;   aiid  the  third  time  it  becoiAes  a 

u  %  Inft.  189.  fe}ony,  puniihed  with  tranfportation  for 

^  Stat.  I  £dw*  VI.  c.  12.  2  &  3  fevenyears. 

Edw.  VI.  c.  33,    31  Eliz.  c.  12.  *  Stat.  18  Gco.  11.  c.  27.    Note,m 

X  Stat.  18  Car.  II.  c.  3.  the  three  laft  cafes  an  opcion  is  given  to 

y  Stat.  22  Car.  llr  c.  5.    But,  as  it  the  judge  to  tsanfport  the  oficnder;  for 

fometjmesis  difficult  to  prove  the  iden-  llfe  in  the  firftcafe,  (ot fewen yeanm  the 

tity  of  the  goe4s  fo  Itolen,  the  onusprO'  fecond,   and   for  fourteen  years  in  the 

bandi  with  refpe£t  to  innocence  is  now  third  ;-— in  the    firft   and    third    cafes 

by  ftatute   15  Oeo.  II.  c.  27.  thrown  /r^Wo/^fentence  of  death,  inthefecond 

on  the  perfons   in  whofe  cu(^ody  fuch  «f/>(7r  fentenceis  given. 

goods  are  found:   the  failure  whereof  a   Stat.   14  Geo.  II.  c*  6.    15  Cw* 

is,  for  the  firft   time,  a  mifdeoiefnot  II.  c.  34.    See  vol.  I.  pag.  88. 

puni/hable  by  forfeiture  of  the  treble  b   Statt  24  Ceo.  II*  c.  45* 
value  i  far  che  iiecoadj  by  imprifuament 

9  diftrefs^ 
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diftrefs,  or  that  have  fufFered  ihipwrcck  ^  5  ftealing  ktters  fent 
by  the  poft  ** ;  and  alfo  ftealing  deer,  fifh,  hares^  and  conies 
under  the  peculiar  circumftances  mentioned  in  the  Waldiam 
black  zQ. '.  Which  additional  feverity  is  owing  to  the  great 
malice  aiid  mifchief  of  the  theft  in  fome  of  thefe  inftances ; 
and,  in  others,  to  tlie  difficulties  men  wonld  otherwife  lie  un- 
der  to  prefcrve  thofe  goods,  which  are  fo  eafily  carried  ofF, 
Upon  which  laft  principle  the  Roman  law  punifhcd  more 
feverely  than  other  thieves  the  aiigei,  or  ftealers  of  cattle  ^ ; 
and  the  balneariiy  or  fuch  as  ftole  tlie  cloaths  of  perfons  who 
were  wafliing  in  the  public  baths^  ;  both  which  conftitutions 
feem  to  be  borrowed  from  the  laws  of  Athens  ^.  And  fo  too 
the  antient  Goths  puniftied  with  unrelenting  feverity  thefts 
of  cattle,  or  corn  that  was  reaped  and  lcft  in  the  field :  fuch 
kind  of  property  (which  no  human  induftry  can  fufiiciently 
guard)  being  efteemed  under  the  peculiar  cuftody  of  heaven  *. 
And  thus  much  for  the  ofl^ence  oi  fimple  larciny. 

MiXED,  or  compowid  larciny  is  fuch  as  has  all  the  proper- 

ties  of  the  former,  but  is  accompanied  with  either  one,  or 

both,  of  the  aggravations  of  a  taking  from  one's  honfe  or 

perfdn.     Firft  therefore  of  larciny  from  the  houfcy  and  theu 

of  larciny  from  the  perfon. 

I.  Larciny  from  the  houfe^  thbugh  it  feems  (from  the 
confiderations  mentioned  in  the  preceding  chapter  j)  to  haye 
a  higher  degree  of  guilt  than  fimple  larciny,  yet  is  not  at  all 
diftinguiflied  from  the  other  at  common  law  ^  :  unlefs  where 
it  is  accompanied  with  the  circumftance  of  breaking  the  houfe 
by  night ;  and  then  we  have  feen  that  it  falls  under  another 
defcription,  v/z.  that  of  burglary.  '  But  now  by  feveral  a£ls 
of  parliament  (the  hiftory  of  which  is  very  ingenioufly  deduced 
by  a  learned  modern  writer  *,  who  hath  fliewn  them  to  havc 
graduallyarifen  from  our  improvements  in  trade  andopulence) 

c  Stat.   12   Ann.  &,  2.  c.  iS.  26        h  pott.  Antiq.  b.  i.  c.  26. 
Geo.  II.  c.  19.  i  Stlernh.  dejur  Gotb*  /.  3,  €,.5. 

«1  Stat.  7  Geo.  III.  c.  50.  j  Sec  pag.  223. 

e  Stat,  9  Gco.  I.  c.  22.  *^  1  Hawk.  P.  C.  98» 

'  Fff  47.  /.  14.  \  Barr.  375,  ^f* 

t  Jhi4»  r.  17. 

Qj  the 
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thc  bcncfit  of  clergy  i«  taken  fronj  larcmks  committcd  in  an 
houfe  in  a}moft  cvery  inftance ;  except  that  larciny  of  the 
ftock  or  utcnfils  of  thc  plate-glafs  company  from  any  of  their 
hou&s,  isfc,  i$  madc  only  fingle  felony,  and  KaWe  to  tranf-» 
portation  for  fcven  ycars  ",  The  multiplicity  of  the  gencnj 
afts  Js  apt  to  create  fome  confufion ;  but  upon  comparing 
them  diligently  we  may  coHeft,  that  the  benefit  of  clcrgy  is 
demcd  upon  thc  following  domeftic  aggravations  of  larciny  \ 
viz,  Firft,  in  larcinies  above  the  vahe  of  tnvelvepen^e^  com*^ 
mittcd,  I.  In  a  church  or  chapel,  with  or  without  violencc, 
pr  brcaking  the  famc  ** :  a.  In  a  bopth  or  ^cnt  in  ^  markct  or 
fair,  in  the  day  time  or  in  the  night,  by  violcnce  or  brcaking 
the  fame  5  thc  pwncr  or  fome  of  his  family  bcing  therein  **  i 
3.  By  robbing  a  dwcUing-hpufc  }n  the  daytime  {yfVi^rohbing 
implies  a  brcjiking)  apy  perfon  bcing  thcrein  ' :  4.  In  a  dwell-- 
^ng-hpufe  by  day  or  by  night,  witho^t  brcaking  thc  famcji 
^ny  pcrfon  being  therein  and  put  in  fcar  ^ :  which  amountsf 
in  law  to  a  robbcry :  and  ip  hbth  thefe  laft  cafes  thc  acccflbry 
before  th^  hSt  is  ajfq  exqluded  frpm  his  clergy,  Seco|idly,  ii^ 
larcinics  tq  ihe  yglua  ofJiveJhillings.j  committe^jj  !•  By  break^^ 
ing  any  dwclling7hpufe,  or  any  puthoufc,  fliop,  or  varehoufc 
thereunto  belonging,  i^  tlie  4ay  time,  ^lthpvigh  no  perfon  be 
thcrein'i  whigh  alfo  no^  e^ftcnds  to  ajder?,  abettprs,  and 
^ccefi[br jes  before  the  fa£t « :  2.  By  privately  ftealing  gopds, 
^ares,  or  mcrchandize  in  any  fliop,  warehpufo  %  coachhoufe 
pr  ftable,  by  day  or  by  night ;  though  the  fame  be  not  broken 
open,  aud  though  np  pcrfpu  be  thercin  ** :  whicb  Ijkewife  exr- 
tcnds  to  fuch  as  affift,  hirc,  or  command  the  offence  to  be 
committed.  Laftly,  in  larcinies  to  the.  'U/ilue  of  Jortyjbrlting^ 
in  a  dweUiiigohoufe,  or  its  outhoufes,  s^lthpugh  the  fanie  be 
not  broken,  zj\di  wh<:ther  any  perfon  be  thereiii  or  np  j  unlcf^ 
cpmmitted  ^jgainft  their  maftcrs  by  apprenticesi  undcf  the  agc 
pf  fifteen  ^.  This  alfo  extends  to  thofe,  who  aid  or  afiift  in 
^hc  cpmfnilCpi^  pf  any  fuch  offence. 

m  Stat.  15  Geo.  JIL  c.  38.  %  J^id. 

n  Stat.  %i  Hcn.  yill.^c.i.  |  Edijr,  r  Sut.  39  Eli«.  c.  15. 

yi.  c.  1*.   I  Ha|.  P.  C.  518.  "  »  Stat.  3  ^4  Wl  ^  M.  c.  9« 

•  Siat.  5  &  6  Edw,  VI.  c.  9.  1  Hal.  f  Sec  Fofter.  7S.  Barr.  379. 

F.  C.  522.  s        .     .  ^  ^^^  ^^  ^  ^^  w.m.  c»  «3. 

9  ^UU  3  &  4  W*  ^  M.  c  9,  r  SUU  1%  Aim.  ftat.  j.  c.  7. 
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a*  Lakciny  from  thc  perjin  ig  elAtr  by  privottly  ftcaU 
tng ;  <Hr.by  open  and  Tiolent  aflatdtp  which  is  ufually  caUt4 
rohbery. 

The  offence  oi privately  ftcaling  from  a  man^e  peffon^  a$ 
by  picking  his  pocket  or  the  like,  privily  without  his  know*^ 
lege,  was  debarred  of  the  benefit  of  clergy,  fo  carly  as  by  thc 
ftatute  8  £liz«  c«  4.  But  then  it  muft  bc  fuch  a  larciny,  afi 
ftands  in  need  of  the  bencfit  of  clergy,  viz.  of  above  the  va^ 
luc  of  twelvepence ;  elfe  the  offender  ftiall  not  have  judg» 
ment  of  deatk.  For  the  ftatute  creates  no  new  o^ence  ; 
but  only  prevents  the  prifoner  from  praying  the  benefit 
of  clergy,  and  leaves  him  to  the  regular  judgment  of  thib 
antient  law  ^.  This  feverity  (for  a  moft  revere  law  it  cer- 
tainly  is)  feems  to  be  owing  to  the  eafe  with  which  fuch  oU  ^ 
fences  are  committed,  thc  difficuhy  of  guarding  agalnft  thcmj 
and  the  boldneis  with  which  they  werc  praftifed  (eyen  in 
the  queen^s  court  and  prefence)  at  the  time  ^hen  rthis  fta- 
tute  was  made:  befides  that  this  is  an  inf ringement  of  pro» 
perty,  in  the  manual  occupation  or  corporal  poffeffion  of  thc 
owner,  which  was  an  offencc  evcn  in.a  ftatc  of  nature.  Ahd 
therefore  the  facculariiy  or  cutpurfes,  were  more  fevcrely 
punifhed  than  common  thicves  by  tbc  Roman  and  Atheniah 
laws  \ 

Open  and  violent  larciny  firom  the/^fyS«,  or  ^o^^rj;,  ihi 
fapifta  of  the  civilians,  is  thc  felonious  and  forcible  taking, 
from  the  perfon  of  another,  of  goods  pr  mohcy  to  any  val^Cf 
by  violencc  or  putting  him  in  fear  J'.  i>  There  muft  be  Z 
taking,  othcrwifc  it  is  no  robbery.  A  merc  attempt  to  rob 
was  indeed  held  ta  be  felony,  fo  late  as  Hcnry  thc  fisurth^i 
time  * :  but  afterwards  it  was  taken  to  be  only  a  mifde;mef«> 
^or,  and  punifliable  with  fine  and  imprifonment  \  till  tlje 

w  I  Hawk*  P*  C.  98.  Tfae  like  ob-  thit  fimple  larcmy,  uoder  cartatn  cir* 
fervation  wili  certainly  hoU  io  thc  cafei  <  cumftancei,  fliall  be  felony  wlthout  be« 

pf  horfeftealing,  (1  Hal.  P.  C-  531.)  nefit  of  clergy. 
theft»  in  Northwnberland  and  Cumber-  x  Ff.  ^70  %i,  7«  Fott#  Anti^,  I.  X« 

land,  and  ftealing  woollen  cioth  from  c.  26. 
the  tenters;  and  poflibly  in  fuch  other         f  i  Hawk.  P.  C.  95* 
fafei  whef^it  is  proTided  by  any  ftatute         ^  z  Hal*  P»  C.  ^32» 

Qjj  ftatutc 
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ftatute  7  Geo.  11.  c.  21.  which  niakes  it  a  felony  (tranfport-' 
able  fgr  Teven  years)  unlawfully  and  maliciouily  to  aflaiilt 
another,  ■  with  any  offenfive  weapon  or  inftrument ; — or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demandL 
any  money  or  goods  ;•— with  a  felopious  intent  to  rob.     If 

'  "the  thief,  having  once  taken  a  purfe,  returns  it,  ftill  it  is  a 
robbery :  and  fd  it  is,  whether  the  taking  be  ftriftly  from  the 
perfoh  of  another,  or  in  his  prefence  only ;  as,  where  a  rob- 
ber  by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  flieep  or  his  cattle  before  his  face  *.     But  if  the 

•  takihg  be  not  either  direftly  from  his  perfon,  or  in  his 
prefcnce,  it  is  no  robbery  ^.  2.  It  is  immaterial  of  what 
value  the  thing  taken  is :  a  penny  as  wcH  as  a  pound, 
thus  forcibly  extorted,  makes  a  robbery^  3.  Laftly,  .the 
t  taking  muft  be  by  force,  or  a  previous  putting  in  fear; 
Vhich  makes  the  violation  of  the  perfon  more  atrocious 
thin  privately  ftealing.  For,  according  to  the  maxim  of 
the  civil  law  **,  *^  qui  vi  rapuity  fur  tinprohior  ejje  videturJ* 
This  previous  violence,  or  putting  in  fear,  is-  the  Criterion 
that  diftinguiflics  robbery  from  other  larcinies.  For  if  one 
privately  fteals  fixpence  from  the  perfoa  of  another,  and  af- 
terwards  keeps  it  by  putting  him  in  fear,  this  is  no  robbery, 
for  the  fear  is  fubfequent  * :  neither  is  it  capital,  as  privately 
ftealing,  being  under  the  vahie  of  twelvepence.  Not  that 
iti  is  indeed  neceffary,  though  ufual,  to  lay  in  the  indiftment 
that  the  robbery  was  committed  by  puiting  infear ;  it  is  fuf- 
ficient,  if  laid  to  be  done  by  vioknce  ^  And  when  it  is  laid 
to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  affright  in  the  party  robbed  :  it  is  enough 
that  fo  much  force,  or  threatening  by  word  or  gefture,  be 
ufed,  as  might  <:reate  an  apprehenfion  of  dangcr,  or  induce 
a  man  to  part  wjth  his  property  without  or  agaiiift  his  cpn-? 
fent  ^.  Thus,  if  a  man  bc  knocked  down  withoiit  previous 
warning,  and  ftripped  of  his  property  while  fenfelefs,  though 
ftriftly  he  cannot  be  faid  to  be  put  infear^  yet  this  is  un-» 


a   I   Hal.  P.  C.  53;^. 

h  Ci)myns.  47J?.  Stra.  1015, 

c    I  Hawk.  P.  C.  97. 

*  yj\  4. 2. 14.  §, 


c   iHalP.  C.  534. 

f  Trin.  3  Ann.  by  all  thejudges, 

2  Foft,'i25?, 


)•   12, 


doubtedly 
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4oubt€dly  a  rokbcry.  Or,  if  z  perfon  with  a  fword  drawn 
begs  an  alms,  and  I  give  it  him  through  miftruft  and  appre- 
lieniion  of  violencc,  this  is  a  felonious  robbery^  So  if^ 
under  a  pretence  of  fale,  aman  forcibly  extorts  money  from 
another,  neither  fhaU  this  fubterfugc  avail  him.  But  it  is 
doubtedS  whethcr  the  forcing  a  higler,  or  other  chapman, 
to  fcU  his  wares,  and  giving  him  the  fuU  value  of  them^ 
amounts  to  fo  heinous  a  crime  as  robbery. 

'  This  fpecies  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  ftatute  23  Hen.  VIIL  c.  i.  and  other  fubfequent  ftatutes; 
not  indeed  in  general,  but  only  when  committed  in  a  dwell- 
Ing-houfe,  or  in  or  near  the  king's  highway.  A  robbcry 
therefpre  in  a  diftant  field,  or  foot-path,  was  not  punifhed 
with  death  ^ ;  but  was  open  to  tbe  bcnefit  of  clcrgy,  till  thc 
ftatute  3  &  4  W.  &  M.  c.  9,  which  takes  away  clergy  from 
both  principals  and  acceflbries  before  the  fa£l,  in  robberyt 
wherefoever  committed, 

m 

II.  Malicious  mtfchiefy  or  damage,  is  the  next  fpecles  of 
injury  to  private  property,  which  the  law  confidcrs  as  a  pub-w 
lic  crime.  This  is  fuch  as  is  done,  not  anlmo  furandi^  or 
with  an  ihtent  of  gaining  by  anothcr*s  iofs ;  which  is  forrie, 
though  a  weak,  excufe  :  but  either  outof  a  fpirit  of  wantbu 
cruelty,  dr  black  and  diabolical  revenge.  In  which  it  bears 
a  near  relation  tq  the  crime  of  arfon ;  for  as  that  affefts  the 
habitation,  fo  this  does  the  other  property,  of  individuals. 
And  therefore  any  damage  arifing  from  this  mifchievous  dif- 
pofition,  thotigh  only  a  trefpafs  at  common  law,  is  now  by 
a  multitude  of  ftatutes  made  penal  in  the  higheft  degree.  Of 
thefe  I  fhall  extra£l  the  conjtents  in  order  of  time. 

And,  firft,  by  ftatute  22  Hen.  VIII.  c.  11.  perverfely 
and  malieioufly  to  cut  down  or  deftroy  the  powdike,  in  thc 
fens  of  Norfolfc  and  Ely,  is  felony.  And  in  like  manner  it 
is  by  many  fpecial  ftatutes,  enafted  upon  the  occafions,  made 
felony  to  deftroy  the  feveral  fea-banks,  rivcr-banks,  public 
navigations,  and  bridges,  erefted  by  virtue  of  thofc  afts  of 

h  I  Hawk.  P.  C,  96,  .  "  k  I  Hal.  P.  C.  535. 

parliament. 
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ftnAhment  By  ftatute  43  Eltz.  c.  13»  (for  prerehtmg  r^ 
pine  dii  the  northem  liorders)  to  bum  any  bam  or  ftack  of 
^em  or  grain  ^  oT  to  imprifon  or  carfy  avay  any  fubje£l|  kk 
order  to  ranfom  him,  or  to  make  prey  tt  {pcil  of  his  petfoii 
or  gooda  upon  deadly  feud  or  otherwife,  tn  the  fout  ttorthem 
^ounties  of  Northumberland,  Weftmbrland,  CuihberlMid, 
icmdDutham,  or  being  acceflbry  befote  the  fa£k  to  fuch  can» 
rying  away  or  imprifonment ;  or  to  gire  or  take  any  money 
«r  contribution,  there  called  blackmail^  to  fecure  fuch  godds 
from  rapine ;  is  felony  without  benefit  of  clergy.  By  ftatute 
22  &  23  Car,  n.  c.  7.  malicioufly,  unlawfully,  and  wiUingly» 
in  the  night-time,  to  burn  or  caufe  to  be  bumt  or  deftroyed^ 
any  ricks  or  ftackg  of  com,  hay,  or  grain,  barns,  houfest 
buildifigs,  or  kilns ;  or  to  kill  any  horfes,  iheep,  or  othet 
cattle,  is  felony  ;  but  the  offender  may  make  his  ele£tion  to 
bc  tranfported  for  feven  years ;  and  to  maim  or  hurt  fuch 
horfes,  ftieep,  tir  other  cattle,  is  a  trefpafs,  for  which  treblc 
damages  fliall  be  rccovered.  By  ftatute  4  &  5  W.  &  M* 
€•  23.  to  bum  on  any  wafte,  between  Candlemas  and  Mid-« 
fummer,  any  grig,  ling,  heath,  furze,  gofs,  or  fem,  is  p\ju- 
nifliable  with  whipping  and  confinemcnt  in  the  houfe  of  cor- 
re£tion.  By  ftatute  i  Ann.  ft.  2.  c.  9.  captains  and  mariners 
belonging  to  fliips,  and  deftroying  the  famc,  to  the  prejudicc 
of  tlic  owners,  (and  by  4  Gco.  I.  c.  12.  to  the  prejudice  of 
infurers  alfo)  are  guilty  of  felony  without  benefit  of  clergy, 
And  by  ftatute  12  Ann.  ft.  2.  c.  18*  making  any  hole  in  a 
fliip  in  diftrefs,  or  ftealing  her  pumps,  or  aiding  or  abetting 
fuch  oflence,  or  wilfuUy^  doing  any  thing  tending  to  thc  im- 
mediate  lofs  of  fuch  ftiip,  is  felony  without  benefit  of  clergy. 
By  ftatute  i  Geo.  I.  c.  48.  malicioufly  to  fet  on  fire  any  un- 
dcrwood,  wood,  or  coppice,  is  made  fingle  felony.  By  fta- 
tute  6  Gco.  I.  c.  23.  the  wilful  andmalicious  tearing,  cut-i 
tiii^,  fpoiling,  buming,  or  defacing  of  the  garments  or  cloaths 
of  any  pcrfon  pafling  in  the  ftreets  or  highways,  with  intent 
fo  to  do,  is  felony.  This  was  occafioned  by  the  infolence 
of  certain  weavers  and  others :  who,  upon  the  introduftioii 
of  ibme  Indian  faftiions  prejudiciai  to  their  own  mannfac* 
tures,  made  it  their  pra£lice  to  deface  them ;  either  by  open 
outrage,  or  by  priyily  cuttipg,  or  cafting  aquafortis  in  the 

^  ftreeta 


Ch.  17.  Wronos.  S4f 

ftreets  upon  fuch  as  wore  them.  By  ftatute  9  Ged.  I.  c.  22« 
commonly  called  the  Waltham  black-a£l,  occafioned  by  the 
(deyaftations  committed  ncar  Waltham  in  Hampfhire,  by  pcr- 
ibns  in  difgoife  or  with  their  faces  blacked ;  (who  feem  to 
Jiavc  refembled  the  Roberdfmen,  or  followcrs  of  Robert  Hood» 
that  in  the  reign  of  Richard  the  firft  committed  great  outraged 
On  the  borders  of  England  and  Scotland ' ;)  by  this  black 
a£i^  I  fay,  which  has  in  part  been  mentioned  under  the  f&« 
Tcral  heads  of  riots,  menaccs,  mayhcm,  and  larciny »,  it  ia 
farther  enaded,  that  to  fet  fire  to  any  houie,  bam  or  out<^ 
Koufe,  (which  is  extended  by  ftatute  9  Geo*  III.  c.  29.  to  the 
ihalicious  and  wilfiil  burning  or  fetting  fire  to  all  kinds  of 
mills)  or  to  any  hovel,  cock,  mow,  or  ftack  of  com,  ftraw^ 
hay,  6r  wood;  or  unhwfuUy  and  malicioufly  to  break 
down  the  head  of  any  fifhpond,  whereby  the  fifti  fliall 
))e  loft  or  deftroyed ;  or  in  Hke  manner  to  kill,  maimj  or 
wound  any  cattle;  or  cut  down  or  deftroy,  any  trees 
planted  in  an  avenue,  or  growing.in  a  garden>  orchard^  or 
jplantation,  for  omament,  ftielter,  or  profit ;  ali  thefe  rnali* 
cious  a£is,  or  procuring  by  gift  or  promife  of  reward  any 
perfon  to  join  them  therein,  are  felonies,  without  benefit  of 
plergy :  and  thc  hundred  ftiall  be  chargeable  for  the  damages^ 
unlefs  the  offender  be  convi£ted.  In  like  manner  by  the  Ro- 
inan  law,  to  cut  down  trees,  and  efpecially  vines,  was  puniflied 
in  the  fame  degree  as  robbery  \  By  ftatutes  6  Geo.  11.  c.  37* 
and  10  Geo.  II.  c.  32.  it  is  alfo  made  felony  without  the  be«- 
nefit  of  clergy,  malicioufly  to  cut  down  any  river  Or  fea- 
))ank,  whereby  lands  may  be  overflowed  or  damaged;  or 
to  cut  any  hop-binds  growing  in  a  plantation  of  hops, 
or  wilfully  and  malicioufly  to  fet  on  fire,  or  caufe  to  be  fet 
pn  fire,  any  mine,  pit,  or  ddph  of  coal.  By  ftatute  11 
Geo.  H,  c.  22.  to  ufe  any  violence  in  order  M>  deter  any 
perfon  from  buying  com  or  grain ;  to  fcize  any  carriage  or 
horfe  carrying  grain  or  meal  to  or  from  any  market  or  fea- 
port ;  or  to  ufe  «ly  outrage  with  fuch  intent ;  or  .to  fcatter» 
take  away,  fpoil,  or  damage  fuch  graln  or  mcal;  is  pu- 
|lifiied  for  the  firft  pffeiice  with  impri&nmqit  ^^d  public 

I  3  Inft.  197.  »  F/f  J^7.  7.  ^f 

fn  See  pag.  144,  208.  1^$.  949*  ,  .     . 

"  ' '  whippmg: 
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wKpping :  and  the  fecond  ofFence,  or  dcftroying  any  gra- 
nary  where  corn  is  kept  for  exportation,  or  taking  away  or 
ipoiiing  any  grain  or  mcal  in  fuch  granary,  or  in  any  fliip, 
boat  or  veflel  intcnSed  for  exportation,  is^elony,  fubjefl:  to 
ttanfportation  fojr  feven  years.  By  ftatute  28  Geo.  IL  c.  19- 
to  fet  fire  to  any  gofs,  furze,  or  fern,  growing  in  any  foreft 
or  chafe,  k  fubjeck  to  a  fine  of  fiye  pounds.  By  llatutea 
6  Geo.  III.  c.  36  and  48.  and  13  .Geo.  III.  c.  33.  wilfully 
fo  fpoil  or  deftroy  any  timtber  or  other  trees,  roots,  (hrubs, 
or  plants,  is  for  the  two  firft  oilcnces  liable  to  pecu- 
niary  penalties  ;  and  for  the  third,  if  in  the  day  timc,  and 
cven  for  the  firft  if  at  night,  the  ofFender  (hall  be  guilty  of 
felony,  aad  liable  to  tranfportation  for  feven  years.  By  fta- 
tute  9  Geo.  III.  c.  29.  wilfully  and  malicioufly  ta  burn  or 
deftroy  any  engine  or  other  machines,  therein  fpecified,  be- 
longing  to  any  miiie ;  or  any  fences  for  inclofures  purfuant  to 
any  a£i  of  parliament^  is  made  fingle  felony,  and  punifliable 
witlx  tranfportation  for  feven  years,  in  the  bffender,  his  ad- 
¥ifers,  and  procurers.  And  by  ftatute  13  Geo.  III.  c  38» 
the  like  punifliment  is  inlli£led  on  fuch  as  break  into  any. 
hoafe,  i3fc.  belonging  to  the  plate-glafs  cpmpany  with  intent 
to  fteal,  CHt,  or  deftroy,  any  of  their  ftock  or  utenfils,  or 
ihall  wilfully  and  malicioufly  cut  or  deftrpy  the  farne.  And. 
tliefe  are  theprincipal  punilhments  of  malicious  mifchief  (w)* 

IIL   FoR- 
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(»)  [  And  by  ftatute  22  Geo.  III.  c.  40.  if  any  perfon  fhall  by  day  or  by 
jiight  break  into  any  houfe  or  fhop,  or  enter  by  force  into  any  houfe  or 
ibopy  with  intent  to  cut  or  deftroy  any  ferge  or  other  woollen  gooJs  in 
tUe  loom»  or  any  tools  employed  in  making  thereof,  or  any  velvet» 
wrought  lilk,  or  illk  mixed  with  any  other  materials,  or  other  fiik  ma- 
mifafture  in  the  loom,  or  any  warp  or  fkute,  tools,  tackfe,  or  utenfiU, 
or  any  linen  or  cottpn,  or  linen  and  cotton  mixed  with  any  other  ma- 
'  rials,  or  other  linen  or  cotton  manufa^tures  in  the  loom,'or  an^  warp, 
fliute,  tools,  tadUe,  and  utenfils ;  or  ftiall  wilfully  and  maHcioufly  cut  or 
ileftroy  any  fucfi  ferges  or  wooUcn  goods  in  the  loom,  or  on  the  rack  ;  or 
fhallburn,cur,ordeftroyanyrackon  whichanyfuch  fergesorotherwooUen 
goods  are  hanged  in  order  todryj  orfhall  wilfuHy  and  maliciotifty  cut  or 
deftroy  anv  vclvet,  wroUght  filk,  or  filk  mixed  with  any  othcr  materials, 
ov  otlier  filk  manufa6lure  in  the  loom,^  or  any  warp,  fhutej  tools»  tackle^ 
cr  utenfils  prepared  or  emplo^^ed  in  or-for  ihe  ma ki ng  thereof,  or  cny 
tincn  or  cotton,  or  lincn  or  catton  mixed  with  any  Qlher.inateriaisy 
©r  other  linen  and  cotton  manufa£ture  in  the  loom,  or  any  warp  ^ 
ftiute,  tools,  tackie  and  utenfils  prepared  for  or  empIoyeJ  in  the  makivg 
thcicof,  or  fhall  wilfully  and  malicioully  break  ordcftroj  any  tools  ufe<i 

in 
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;  in.  FoRGERT,  or  the  crimenfaifi^  is  an  offcncc,  wliich 
Mras  puniilied  by  the  civil  law  with  deportation  or  banifh* 
ment,  and  fometiraes  with  death'', .  It  may  with  us  be  de- 
fined  (at  common  law)  to  be,  ^<  the  fraudulent  making  or 
•*  alteration  of  a  writing  to  the  prejudice  of  another  man^s 
."  right :"  for  which  the  ofiender  may  fufFer  fine,  impriibii- 
meiit,  and  piUory.  And  aifo,  by  a  variety  of  ftatutcs,  a  OMre 
fevere  punilkment  is  inflidted  on  the  ofFender  in  many  parti« 
cuiar  cafes,  which  are  fo  multiplied  of  late  as  almoft  to  bc- 
come  generaL     I  fhall  mention  the  principal  inftances. 

By  ftatute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly 
to  publifh  or  give  in  evjdence,  any  forged  deed,  court  roll, 
pr  will,  with  intent  to  afFe£t  the  rightpf  real  property,  either 
freehqld  cr  copyhold,  is  punifhed  by  a  forfeiture  jto  the  party 
grieved  of  double  cofls  and  damages ;  by  ftanding  in  the  pil* 
!ory,  and  having  both  his  ears  cut  ofl^,  and  his  noftrils  flit» 
and  feared  ;  by  forfeiture  to  the  crown  of  the  profits  of  his 
iands,  and  by  perpetual  imprifonment.  For  aoy  forgery  re- 
lating  to  a  term  of  years,  or  annuity,  bond,  obligation,  ac- 
cjuittance,  releafe,  or  difcharge  of  any  debt  or  demand  of  any 
perfonal  chattels,  the  fame  forfelture  is  givcn  to  thc  party 
grievcd;  and  on  the.ofFender  is  infli£led  the  pillory,  lofs  o£ 
one  of  his  ears,  and  a  year*s  imprifonmcnt :  the  fecond  of- 
fence  in  both  cafes  being  felony  without  benefit  of  clergy. 

•  Besides  this  general  acl,  a  multitude  of  otliers,  fincc  thc 
revolution  (when  paper  credit  was  firft  eftablifhed)  have  in- 
flicted  capital  punifhnient  on  the  forging,  altering,  or  utter- 
ing  as  true,  when  forged,  of  any  bank  bills  or  notes,  or 
other  fecurities  p  ;   of  bills  of  credit  ifFued  from  the  exchc- 

»  Jnfi,  4.  18.  7-  II  Geo.  I.  c.  9.     12  Geo.  I.  c.  32^ 

P  Stat.  8  &  9  W.  III.  c.  20.  §.  36.     15  Geo.  IL  c.  13.  13  Gco.  111.  c.  79. 

in  the  making  any  fuch  ferges  or  other  woollcti  goo'ds,  or  any  rools  iifed 
in  thc  wcaving  or  making  of  any  fuch  velvet,  &c,  or  any  tools  \y(td.  \n 
and  for  the  cardingi^  fpinning,  weaving,  preparing  or  mnkin^  any  fuch 
linen  or  cotton,  not  having  the  confent  ot  the  owner  fo  U>  do,  ihaji  bc 
guiltyof  felony  without  bcncfit  of  dergy. j 

cjueri 
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quer  '  5  of  fouth  fea  bonds,  tsfc. '  $  of  lottcty  tickets  or  or- 
ders  * ;  of  army  or  navy  debentures  ^  i  of  Eaft  India  bonds  ^  | 
€»f  writings  under  feal  of  the  London,  or  ropl  exchange  a& 
furance  ^  j  of  the  hand  of  thc  recciver  of  thc  pre^fincs  *,  oT 
of  the  accountant-general  and  certain  other  officers  of  tha 
court  of  chancery  ' ;  of  a  letter  of  attomey  or  other  powetf 
to  receivc  or  transfer  ftock  or  annuities ;  and  on  the  per-i' 
fbnating  a  proprietor  thereof,  to  receive  or  transfer  fuch  an^ 
Buities,  ftocky  or  dividends ' :  alfo  on  the  perfotiating^  or 
procuring  to  be  perfonatedi  any  feaman  or  other  peribn,  en^ 
titled  to  wages  or  other  naval  emolumentSi  or  any  of  his 
perfonal  reprcfentatives ;  and  the  taking,  or  procuring  to  bc 
takenj  any  falfe  oath  in  order  to  obtain  a  probate,  x^r  letters 
of  adminydrationy  in  order  to  receive  fuch  paymenls ;  and 
the  forging,  or  procuring  to  be  forged,  and  likewife  ihc  ut- 
tering  or  publiftiing,  as  truci  of  any  counterfeited  feaman's 
wifi  or  power  * :  to  which  may  be  added,  though  not  ftriftly 
rcducible  to  this  head,  the  counterfeiting  of  mediterranean 
paftesi  imder  thc  hands  of  dielords  of  the  admhralty,  tapro- 
tcft  one  from  the  piratical  ftates  of  Barbary^  ;  the  forging 
dr  imitating  of  any  ftaipps  to  defraud  the  public  rcvcnue  *  ; 
and  the  forging  of  any  marriage  regifter  or  licence  ^ :  all 
which  arc  by  diftin£b  a£ts  of  parliament  made  felonies  with- 
eut  benefit  of  ckrgy.  By  ftatutes  13  Geo.  III.  c,  52  &  59« 
forging  or  counterfeiting  any  ftamp  or  mark  to  denote  the 
ftandard  of  goid  and  filver  plate,  and  certain  other  otFencea 
of  the  like  tendencyi  are  puniftied  with  tranfportation  for 
fourtcen  ycars  fnj.    By  ftatutc  izGco.  IIL  c.  48,  certam 

frauds 

q  Seethereverala£ts  forifTuingthcfn*  f  Stat«  ri  Geo.  I.c.  32. 

t  Stat.   9  Ann.  c.  21«    6  Geo.  I.  z  Stat.  S  Geo.  I.  c.  22.  9  Geo.  1« 

€44«&ii*    12  Geo.  I.  c.  32.  c.  12.   31  Geo.  11.  c.  22.  §.  77« 

«  See  the  fev^ral  a^s  for  the  lotterles*  «  Stat.  31  Geo.  II.  c,  xo,  9  Geo.  III. 

<  Stat.  5  Geo.  I.  c.  14. 9  Geo  I.  c«  5.  c.  30.                       •           '               . 

V  Stat.  isGeo.  I.  c.  32,  b  Stit.  ^Geo.  II.  c«  i8. 

V  Stat,  6  Geo.  I.  c*  iS«  c  Sm  tlie  i«v«ral  ftaiap  ads. 
s  Stat.  32  Ge^.  II.  c.  14«  '  Stat.  26  Gco*  Q.  e.  33. 

(nj  [ And  by  ftatute  24.  Gco.  III.  fcff.  2.  c.  53.  any  perfon  who  iball 
counterfeit  any  ftamp  to  be  tifed  in  purfuance  ot  that  z8t,  for  the  making 
•f  gold  or  filver  pUte>  or  Ihall  (Ump  any  wrought  platc  with  an)r  eoun- 

terfeit 


I 

I 

I 
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frs^uds  oo  the  ftantp-dtttles»  therem  defcribed,  ptlueipaHy  bf 
ufing  the  fame  ftamps  more  than  once^  are  made  fingle  fe^ 
tonj,  aiid  liable  to  tranfportation  for  feven  years.  And  the 
fyfnc  puniQumnt  i$  infli£ted  by  ftatute  13  Geo,  IIL  c  38, 
o|i  fuch  as  counterfeit  the  common  feal  of  the  corporatiQa 
formanufa£kuriii^plate-glaf3,  (thercby  creQ:ed)  or  knowiugljr 
deiyiand  mouey  oC  the  company  by  virtue  of  any  writiug  uu^ 
der  fuch  counteiffeit  f^al  (0), 

There  are  alfo  certain  othcr  general  laws,  wlth  regard  to 
forgery j  of  which  the  firft  is  2  Geo.IL  c.  2^.  whereby  the  firft 
offcnce  in  forging  or  procuring  to  be  forgcd,  afting  or  affiftixjg 
therein,  or  uttering  or  publifhing  as  true  any  forgcd.deed 
wDl,  bond,  writing  obligatory,  bill  of  exchange,  proiuiffory 
note,  mdorfement  or  affignment  thereofi  or  any  accjuittauce 
or  receipt  for  money  or  goods,  with  intention  to  defraud  any 
perfon,  (or  corporation*)  is  made  felony  without  benefit  o( 
clcrgy.  And  by  ftatutes  7  Geo«  IL  c.  22.  and.i8  Geo.  IIL 
c.  1 8.  it  is  equdly  penal  to  forge  or  caufe  to  be  forgcd  or  utter 
as  true  a  counterfeit  acceptance  o(  a  bill  of  exchange,  or  thc 
number  or  principal  fum  of  any  accountable  receipt  for 
any  [note,  bill,  or  any  other  fecurity  for  moncy ;  or  any 
warrant  or  order  for  the  payment  of  money,  or  delivery  of 
goods.  So  th^t,  I  believe,  through  the  number  of  thefe  ge- 
'  neral  and  fpecial  provifions,  there  is  now  hardly  a  caie  pof- 
fible  to  be  conceived,  \i^erein  forgery,  thattends  to  defraud^ 

« 

«  Sut.  31  Geo.  11.  c.  2S.  §.  78; 


terfeit  fbimp»  or  ihall  i*emove  from  one  piece  of  wrought  plate  to  another 
9ny  ftamp,  or  Aiall  fell  or  export  any  plate,  ^c»  ^lth  fuch  counterfeit 
fiamp  thereon,  (hall  be  guilty  of  felony  without  benefit  of  clergy.] 

(c)  fAnd  by  ftatute  24  Geo.  III.  feiT.  s.  c.  37.  if  any  perfon  (hall 
forge  the  hand-writing  of  any  perfon»  in^^the  fuperfcription  of  any  iet- 
ter  or  packet  to  be  fent  by  the  poft,  in  order  to  avoid  tbe  payment  of  the 
duty  of  poftage,  or  ihall  forge  the  date  upon  the  fuperfcription  of  any 
letter»  or  ihaTl  write  and  fend  by  the~poft  any  ietter  or  packet,  the  fuper* 
fcription  or  cover  whereof  ihall  be  forged»  or  the  date  upon  fuch  cover 
sUtered  in  order  to  avoid  payment  of  tfae  dut^<of  poihige,  knowing  the 
fame  to  be  forged,  he  ihall  be  guilty  of  felony,  an^  ihall  be  tranfport«d 
for  fcvcn  years.] 

whether 
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whether  in  the  namc  of  a  rcal  or  fiftitious  perfonr^  is  not 
made  a  capital  crime» 

:  These  are  thc  principal  Infringements  of  the  rights  of 
propcrty ;  which  were  the  laft  fpecies  of  offences  againil  in- 
dividuals  or  private  fubjefts,  which  the  method  of  our  diftri-* 
bution  has  led  us  to  confider.  We  have  before  examined  thc 
siature  of  all  offences  againft  the  public^  or  commonwealth  ; 
againft  the  king  or  fupreme  magiftratCj  the  father  and  pro- 
teftor  of  that  community ;  againft  the  univerfal  law  of  all 
civilized  nations ;  together  with  fome  of  thc  morc  atrocious 
cyffences,  of  publicly  pernicious  confequences,  againft  Gbd 
and  his  holy  religion.  And  thefe  feveral  heads  comprehend 
the  whole  circle  of  crimes  and  mifdemefnors,  with  the  pu- 
pifhment  annexed  to  cach,  that  are  cognizable  by  the  laws 
ofEngland». 


i  Foft,  n6,  £fa 
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tHAfttH    rnt    EICHtEEMTH. 

OF    THB    MEANS    OF    P41EVENTING 

OFFBNCES. 


WE  arc  noVlr  ztfiyeA  at  <he  ftfth  gcncral  hrlLnCh  or  hcadi 
under  which  I  propofed  to  confider  thc  fubjeftof  thij^ 
^ook  of  our  commentaries ;  viz.  thc  means  oipreventing  the 
commifTion  of  cripies  and  mifdcmefnors.  And  really  it  is  an 
honour,  attd  almoft  a  firtgular  one,  to  our  Engli(h  laws,  that 
they  furnifli  a  title  of  this  fort  i  fince  prtvintive  juftice  is 
upon  every  principle  of  rcafon,  of  humanity,  and  of  found 
policy,  preferable  In  all  rcfpe£ls  to  punijbing  juftice  * ;  thc 
execution  of  which,  though  neceffary,  and  in  it*s  confc-* 
quence  a  fpecies  of  mercy  to  the  commonwcalth,  is  always 
attcnded  with  many  harfh  and  difagreeable  citcumftances* 

This  preventive  jufticc  confifts  in  obligirtg  thdfc  perfonSj 
^hom  there  is  a  probable  ground  to  fufpeft  of  future  mi& 
behaviour,  to  ftipulate  with  and  to  give  fuU  affurance  to  the 
public,  that  fuch  offence  as  is  apptehcnded  (hall  not  happen  ; 
by  finding  plcdges  or  fecurities  for  keeping  the  peace,  or  for 
their  good  behaviour.  This  rcquifition  of  furcties  has  been 
feveral  times  mcntioncd  bcfore,  as  part  of  thc  penalty  inflifted 
upon  fuch  as  have  been  guilty  of  certain  grofs  mifdemef- 
nors :  but  there  alfo  it  muft  be  underftood  rather  as  a  caution 
againft  the  repetition  of  the  offence,  than  any  iinmediate 
pain  oi:  punifliment*     And  indeed,  if  we  confider  all  humari 

a  Beccar.  ch.  41. 
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punifliineiits  in  a  largc  and  extcntjcd  vlcw,  wc  (hall  find 
thcm  all  rathcr  calculated  to  prcvent  futurc  crimcs,  than  to 
espiatc  thc  paft  :  fincc,  as  was  obfcrvcd  in  a  former  chaptcr  ^^ 
all  punifhmcnts  infli£bcd  by  temporal  laws  may  be  clafled 
imdcr  thrce  hcads ;  fuch  as  tcnd  to  the  amendment  of  the 
offendcr  himfclf,  or  to  dcprive  him  of  any  p6wcr  to  do  future 
mi&hicf,  or  to  detcr  othcrs  by  his  examplc :  all  of  which 
conducc  to  onc  and  thc  fame  end,  of  preventing  fucure 
crimes,  whcther  that  bc  cffe£led  by  amendmcnt,  difability^ 
pr  cxample,  But  the  caution,  which  we  fpeak  of  at  prefent, 
js  fuch  as  is  intended.  mcrcly  foir  prcvention,  without  any 
crimc  aSually  committed  by  thc  party,  but  arifing"bfily  from 
a  probable  fufpicion,  that  fome  crime  is  intcnded  or  likely 
to  happcn ;  and  confcquently  it  is  not  meant  as  any  dcgrce 
of  punifhment,  unlefs  pcrhaps  for  a  man's  imprudcncc  m 
.giving  juft  ground  of  apprchcnfion» 

By  the  Saxon  conftitution  thcfc  furctics  were  always  at 
hand,  by  means  of  king  Alfred's  wife  inftitution  of  decen- 
iiaries  or  frankpledges  ;  wherein,  as  has  more  than  once  becn 
obfervcd  *,  the  wholc  ncighbourhood  or  tithing  of  freemen 
wcre  mutually  pledgcs  for  each  other's  good  behaviour.  But 
^  this  great  and  gcncral  fecurity  being  now  fallen  into  difule 
^nd  neglc£kcd,  there  hath  fuccceded  to  it  the  method  of 
making  fufpefted  perfons  find  particular  and  fpccial  fecurir. 
ties  for  their  future  conducl :  of  whicb  we  find  mention  in 
thc  laws  of  king  EdWard  the  confefibr  *^ ;  **  tradai  fidejujfores 
/«  de  pace  et  legalitate  tuenda*^  Let  us  thercfore  confider, 
firft,  what  this  fecurity  is  ;  next,  whp  may  take  or  dcmand 
it ;  and,  Jaftly,  how  it  may  be  difcharged. 

I.  This  fecurity  confifts  in  being  bound,  with  one  or 
more  fureties,  in  a  rccognizance  or  obligation  to  the  king^ 
entered  on  record,  and  taken  in.fomc  court  or  by  fome  ju- 
dicial  officer :  whercby  the  partics  acknowlege  themfelves 
to  be  indebted  to  the  crown  in  the  fum  required,  (for  inftance 
loo/)  with  condition  to  be  void  and  of  none  eficdl,  if  thc 

>  Scepag.  IX.  c  See  Vol*  I.  pa^*  1x4«  ^  ccp*  18. 
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party  (hall  appear  in  court  on  fuch  a  day,  and  in  the  mean 
time  (hall  keep  the  peace ;  either  generally,  towards  the  king, 
and  all  his  liege  people ;  or  particularly  alfo,  with  regard  to 
thc  perfon  who  cravcs  the  fccurity;  Or,  if  it  be  for  thc 
good  behaviour,  then  on  condition  that  he  (hall  demean  and 
behave  himfelf  well,  (or  be  of  good  behaviour)  eithcr  gene- 
rally  or  fpecially,  for  thc  time  thercin  limitcd,  as  for  one  or 
more  years,  or  for  life.  This  recognizance^  if  taken  by  a 
jufticc  of  the  peace,  muft  be/certificd  to  the  ncxt  feffions,  in 
'  purfuance  of  thc  ftatute  3  Hcn.  VIL  c*  i,  and  if  the  con* 
dition  of  fuch  rccognizancc  be  broken,  by  any  brcach  of  the 
peacc  ih  the  one  cafe,  or  any  mift)ehaviour  in  the  othcr,  thc 
recognizance  becomes  forfeited  or  abfolute;  and,  bcing 
eftreated  or  extraftcd  (taken  ^out  from  among  the  othcr  re- 
cords)  and  fcnt  up  to  the  exchequer,  the  party  and  his  furci 
ties  having  now  becomc  thc  king's  abfolutc  dcbtors,  are  fued 
for  the  fevcral  fums  in  which  they  arc  rcfpe£lively  bound» 

2-.  Any  jufticcs  of  the  peace,  by  virtuc  of  their  commi& 
fion,  or  thofc  who  are  ^  officio  confervators  of  the  peace,  as 
tvas  mentioned  in  a  former  volumc  ^,  may  dematid  fuch  fc- 
curity  according  to  their  own  difcrction ;  or  it  may  be  grant- 
ed  at  the  requeftof  any  fubje£);,  upon  due  caufefhewn,  pro- 
vided  fuch  cicmandant  be  under  thc  king's  protcfbion ;  for 
which  rcafon  it  has  been  formerly  doubted,  whether  jews, 
pagans,  or  perfons  conviAed  of  a  praemunirej  were  cntitled 
thereto  ^.  Or,  if  the  juftice  is  averfe  to  aftj  it  may  bc  grant*- 
cd  by  a-  mandatory  writ,  called  a  ftippticavit^  ifluing  out  of 
thc  cburt  of  king^s  bcnch  or  ch^nccry ;  which  will  compel 
the  juftice  to  aA,  as  a  mimfterial  and  not  as  a  judicial  of&ccr : 
and  he  muft  make  a  rcturn  to  fuch  writ,  fpecifying  his  com^- 
'  pliance,  under  his  hand  and  feal  «.  But  this  writ  is  feldom 
Ufed  :  for,  when  application  is  piade  to  the  fuperior  coUrts, 
they  ufually  take  the  recognizances  thete,  under  the  dire£tions 
x)f  thie  ftatute  21  Jac.  I.  c.  8.  And  indecd  a  pecr  or  pcerefs 
cannot  be  bound  over  in  any  other  place,  than  the  courts  of 

*  Sec  Vol.  Iv  pag.  350.  g  F.  ^.  P,  So.     2  P.  Wn>».  aoi. 
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king^s  bench  or  chancery :  though  a '  juftice  of  the  peace  hM 
a  power  to  require  fureties  of  any  other  perfoni  being  con^f 
mentis  arxd  under  the  degree  of  ifobility,  whetber  he  be  a  fel^' 
low  juilice  or  other  magiftrate,  or  whether  be  be  merely  a 
private  man^.  Wive^  may  demand  it  againft  their  huf" 
bands ;  or  hnfbands^  if  necei&ry,  agaii^  their  wives  K  But 
feme-coverts^  and  infants  under  age»  ought  to  find  fecurity 
by  their  friends  only,  and  not  to  be  bound  themfelves :  for 
they  are  iiicapable  of  engaging  themfelvea  ta  anfwer  any 
debt ;  which,  as  w6  obferved,  is  the  nature  of  thefe  recog^ 
aizances  or  acknowlegemedts. 

3.  A  RECOGNizANCE  may  be  difchafg^dy  either  by  tbe 
demife  of  the  king,  to  whom  the  recognizance  is  made ;  or 
by  the  death  of  the  principal  party  bound  thereby»  if  not  be« 
fore  forfeited ;  or  by  order  of  the  court  to  which  ftich  recog*' 
nizance  is  certified  by  the  jtiftices '  (as  the  qdarter  feffions, 
affifes^  or  kii}g's  bench)  if  they  fee  fufficient  caufe :  or  ii>  cafe 
he  at  whofe  requeft  it  wasgrantedi  if  granted  upon  a  private 
account,  wil}  releafe  it,  or  does  not  make  hb  appearsbicc  ta 
pray  that  it  may  be  continued  j« 

Thus  far  what  has  been  faid  U  appIicaUe  ta  both  fpectes 
of  tecognizanceSy  for  the  peacii  and  for  the  good  bebaviour  s 
de  pace^  et  legalitatej  tuenda^  as  ezprefred  in  the  laws  of  king 
Edward.  But  as  thefe  two  fpecies  of  iecurities  are  in  fbme 
refpefts  difierent,  efpecially  as  to  the  caufe  of  granting,  or 
the  means  of  forfeiting  them,  I  fhall  now  confider  them  fe- 
parately :  and  firft,  fliall  fhew  for  what  caufe  fuch  a  recog- 
tiizance,  with  fureties  for  the  peace^  is  grantable  ;  and  theni 
how  it  may  be  forfeited. 

I.  Any  juftice  of  the  peace  may,  ex  offick^  bind  all  thofc 

to  keep  the  peace,  who  in  his  prefence  make  any  affray ;  or 

\   thrcaten  to  kill  or  beat  another ;  or  contend  together  with 

\  hot  and  angry  words ;  or  go  about  with  unufual  weapon» 

K  I  Hswk.  P.  C.  127,  j  I  Hawk.  P.  C#  129* 
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or  attendaaca^  to  tbe  terror  of  the  people ;  and  all  fuch  at 
he  knows  tobe  commoa  barretors }  and  fuch  as  are  brought 
before  him  by  the  conftable  for  a  breach  of  the  peace  in  his 
prefence ;  and  aH  fuch  perfons,  as»  having  been  before  bound 
to  the  peace»  have  broken  it  and  forfeited  their  recognizan* 
ces^.  Alfoj  wherever  any  private  man  hath  juft  caufe  to 
fear^  that  another  will  bum  his  houfe,  or  do  him  a  corporal 
injury,  by  Idllingi  imprifoning,  or  beating  him' ;  or  that  he 
will  procure  others  fo  to  do ;  he  may  demand  furety  of  the^ 
peace  againft  fuch  perfon :  and  every  juftice  of  the  peace 
ss  bound  to  grant  it,  if  he  who  demands  it  will  make  oath^ 
that  he  is  aflually  under  fear  of  death  or  bodily  harm  ;  and 
will  fhew  that  he  has  juft  Caufe  to  be  fo,  by  reafon  of  the 
other^s  menaccs,  attempts,  or  having  lain  in  wait  for  him'; 
and  will  alfo  farther  fwcar,  that  hc  does  not  require  fuch 
furety  out  of  maUce  or  for  mere  vexation  *•  This  is  called 
fwearing  the  peace  againft  ^nother  :  and,  if  the  party  docs 
not  find  fuch  fureties,  as  the  juftice  in  his  difcretion  fliall 
require,  he  may  immediately  be  co&mitted  till  he  does 


m 


1»  SucH  recognizance  for  kecping  the  peace,  when 
given,  may  bc  forfeited  by  any  afiuarviolence,  or  even  an 
aiSault,  or  menace,  to  the  perfon  of  him  who  demanded  it» 
sf  it  be  a  (pecial  recognizance :  or,  tf  the  recognizance  be 
general,  by  any  unlawful  a£iion  whatfoevcr,  that  either  \\ 
or  tcnds  to  a  breach  of  the  peace ;  or,  more  particularly,  by 
any  one  of  the  many  fpecies  of  offences  which  were  mentioned 
as  crimes  againft  the  public  peace  in  the  eleventh  chapter 
of  this  book :  or,  by  any  private  violence  committed  againft 
any  of  his  majefty's  fubjefts.  But  a  bare  trefpafs  upon  the 
lands  or  goods  of  another,  which  is  a  ground  for  a  civil  ac- 
tion,  unlefs  accompanicd  with  a  wilful  breach  of  the  peace, 
is  no  forfeiture  of  thc  recognizance  \  Neithcr  are  mere  re- 
proachful  words,  as  calling  a  man  knave  or  liar,  any  breach 
of  the  peace,  fo  as  to  forfeit  one's  recognizance  (being  looked 

k  t  Htwk.  P.  C.  I26#  »  IhU.  128. 

i  Ihd^  227*  B  Ibid*  13 !• 

R  3  upo» 


15$  F  U  B  L  I  c  BOQR  IV^ 

upon  to  be  mertly  the  efiefl:  of  unmeaning  heat  and  paffiPA) 
unli^fs  they  amount  to  a  challenge  to  fight  "^. 

The  other  fpecic^  q(  recognizancei  with  fureties,  is  for 
the  good  abearancei  or  good  behaviour.  This  includes  fecurity 
fpr  the  peace,.  and  fon^ewhat  more :  we  will  therefore  exa- 
mine  it  in  the  fame  manner  as  the  other. 

I.  FiRST  then,  the  jiiftices  are  empowered  by  theftatutc 
34  Edw,  IIL  c.  I.  to  bind  over  to  the  good  behaviour  to- 
wards  the  king  and  his  people,  all  them  that  be  not  of  good 
/amej  wherever  they  be  fovirid  j  to  thc  intent  that  the  peoplc 
be  not  troublcd  nor  endamaged,  nor  the  peace  diminiftied,  nqr 
merchants  and  others,  pafling  by  the  highways  of  thc  realm, 
be  difturbed  nor  put  ia  the  peril  which  n^ay  happen  by  fuch 
ofFenders.     Under  the  gcneral  words  pf  this  expreflion,  that 

,  be  not  of  goodfame^  it  is  holden  that  a  man  may  be  bound  t^ 
his  good  behaviour  for  caufes  of  fcandal,  contra  bonos  moresj 
as  well  as  contra  pacem  :  as,  for  haunting  bawdy-houfes  with 
women  of  bad  fame  ;  or  for  keeping  fuch  women  in  his  own 
houfc  ;  or  for  words  tending  tp  fcandalize  the  govemmcnt, 
pr  in  abufc  of  the  officers  pf  jufticc,  efpecially  in  the  execu- 
tion  of  thcir  oflicc.  Tbus  alfo  a  juftjce  may  bind  over  ail 
night-walkers  j  caves-droppers ;  fuch  as  kccp  fufpiciou^ 
pompany,  or  are  reported  to  be  pilferers  or  robbers  \  fuch 
as  fleep  in  the  day,  and  wake  in  the  night;  common 
drunkards  ;  whpremafters ;  the  pvitatiye  fathers  pf  baftards ; 
cheats ;  idle  vagabQnds ;  and  other  perfons,  whofc  mifl>Cr 
haviour.   may    reafonably   bring  thcm  within  the  general 

j  >vords  pf  thc  ftatutc^  as  perfor^s  not  of  good  fame :  ai^ 
exprefl[ion,  it  muft  bc  owncd^  of  fo  great  a  latit^dc,  a^ 
leavcs    much   to   be   determincd  by  the  difcrction  of  thc 

'  magiftrate  himfelf.  But,  if  he  commits  a  man  for  want 
of  fureties,  he  muft  exprefs  the  caufe  thereof  with  con- 
ycnient  certainty ;  and  take  care  that  fuch  caufe  be  a  good 
oneP. 

•  X  Hawk.  P.  C.  130.  P  Ibid^  ix%* 

a.  A 
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a.  A  EECOGNiZANCE  for  the  good  behaviour  may  be  for« 
feited  by  all  the  fame  means,  as  one  for  the  fecurity  of  the 
peads  may  be ;  and  alfo  by  fome  others*  As,  by  going  armed 
with  unufual  attendance,  to  the  terror  of  the  people  j  by 
fpeaking  words  tending  to  fedition  -,  or»  by  con^mitting  any 
of  thofe  afts  of  mifbehaviour,  which  the  rccognizance  was ' 
intended  to  prevent.  But  not  by  barely  giving  frefli  caufe 
of  iiifpicion  of  that  which  perhaps  may  never  a£tually  hap» 
pen  "1 :  for,  though  it  is  juft  to  compel  fufpeQed  perfons  to 
give  fecurity  to  the  public  againft  mifbehaviour  that  is  ap- 
prehended  ;  yet  it  would  be  hard,  upon  fuch  fufpicion,  with- 
out  the  proof  of  any  a£tua}  crime,  to  punifh  thcm  by  a  forr 
feitur^  of  their  recognizance. 

1  I  Hsiwk*  P»  C*  13J. 
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CHAPTER     THE      NINETEBNTH. 

OF  COURTS   op    A    CRIMINAI. 
;  JURISDICTION. 


TH  £  fixth»  and  laft,  obje^  pf  our  inquiries  will  be  the 
method  of  infiiBsng  thofe  punijhmentsy  which  the  law 
has  annexed  to  particular  offences  \  and  which  I  haye  con- 
ftantly  fubjoined  to  the  defcription  of  the  crime  itfelf.  In 
the  difcuf&on  of  which  I  fhall  purfue  muc^  the  fame  general 
method  that  I  foUowed  in  the  preceding  book,  with  regard 
to  the.  redrefs  of  civil  injuries :  by,  firft,  pointing  out  thc 
feveral  courts^  of  criminal  jurifdi£tion,  wherein  offenders  may 
be  profecuted  to  puniihment  *,  and  by,  fecondly,  deducing 
down  in  their  natural  order,  and  explaining,  the  feverai 
procendings  therein. 

,  FiRST,  ihtTiy  in  reckoning  up  the  feveral  courtsoi  criminal 
jurifdi£tion,  I  fhall,  as  in  the  former  cafe,  begin  with  an 
account  of  fuch,  as  are  of  a  public  and  general  jurifdiftion 
throughout  the  whole  realm  5  and,  afterwards,  proceed  to 
fuch,  as  are  only  of  a  private  and^^rw/ jurifdiftion,  and 
confined  to  fome  particular  paits  of  the  kingdom. 

I.  In  our  inquirics  into  the  criminal  courts  of  public  and 
^^//^r^/ jurifdifliion,  I  muft  in  one  refpetl  purfue  a  difFerent 
order  from  that  in  which  I  confidered  the  civil  tribunals. 
For  there,  as  the  feveral  courts  had  a  gradual  fubordination 
to  each  other,  the  fupcrior  correfting  and  reforming  the  errors 
of  the  inferior,  I  thought  it  beft  to  begin  with  the  loweft, 
and  fo  afcend  gradually  to  the  courts  of  appeal,  or  thofd  of 

4  thc 
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thc  moft  extcnfivc  powers.  But  as  it  is  contrary  to  thc  ge- 
nius  and  fpirit  of  the  law  of  England,  to  fufFer  any  man  to 
be  tried  twice  fbr  thc  famc  oflFencc  in  a  criminal  way,  efpc- 
cially  if  acquittcd  upon  thc  firft  trial ;  thereforc  thcfe  crimi- 
nal  courts  may  be  faid  to  be  all  indcpendcnt  of  cach  othcr  : 
at  icaft  fo  far,  as  that  thc  fcntencc  of  the  lowcft  of  thcm  can 
ncvcr  be  controUcd  or  rcverfcd  by  the  highcft  jurifdi£lion  in 
the  kingdom,  unlcfs  for  crror  in  matter  of  law,  apparcnt  up- 
on  the  facc  bf  the  record  \  though  fomctimes  caufes  ma,y  be 
rcmovcd  from  onc  to  the  otber  bcfore  trial.  And  thercforc 
as,  in  thcfe  courts  of  criminal  cognizance,  therc  is  not  the 
famc  chain  and  dependence  as  in  the  othcrs,  I  ihall  rank 
them  according  to  tbcir  dignity,  and  begin  with  the  higheft 
bf  allj  viz» 

I.  The  high  court  oi  parliament ;  whichisthe  fuprcme 
court  in  the  kingdom,  not  only  for  the  making,  but  alfo  for 
the  cxccution,  of  laws  \  by  the  trial  of  grcat  and  enormous 
oficndcrs,  whether  lords  or  commoners,  in  thc  method  of 
parliamentary  impeachmcnt,  As  for  afts  of  parliament  to 
attaint  particular  perfons  of  trcafon  or  felony,  or  to  inflidt 
pains  and  pcnaltics,  beyond  or  contrary  to  thc  common  law, 
to  fcrvc  a  fpccial  purpofe,  I  fpcak  not  of  thcm  j  being  to  all 
intents  and  purpofcs  new  laws,  made  pro  re  nata^  and  by  no 
means  an  cxccution  of  fuch  as  arc  alrcady  in  bcing«  But  an 
impeachmcnt  bcforc  thc  lords  by  thc  commons  of  Grcat  Bri- 
tain,  in  parliament,  is  a  profecution  of  the  already  known 
and  cftablifhcd  law,  and  has  becn  frequently  put  in  pra£ticc  \ 
bcing  a  prcfentment  to  thc  moft  high  and  fuprcme  court  of 
criminal  jurifdiftion  by  the  moft  folemn  grand  inqueft  of  the 
whole  kingdom  *.  A  commoner  cannot  howcver  be  im- 
peached  beforc  the  lords  for  any  capital  offence,  but  only  for 
high  mifdemcfnors  ** :   a  pccr  may   bc  impeached  for  any 

crime. 


a  I  Hal.  P.  C,  •  1 50.  plicc  in  the  treafons  of  Roger  earf  of 

b  When,  in4  £dw.  IJK  the  king  de-     Mortimer,  they  came  befofe  the  king  iu 

nij^nded  the  earls,  barons,  and  peers,  to     parliamenty  and  faid  all  wich  one  voice> 

givc  judgment  againft  Simon  de  Bere-     that  the  faid  Simon  was  not  their^*^r  j 

i^iordf  who  had  becQ  a  notorlotti  accom-    and  therefore  they  were  not  bound  to 

judgt 


s6o  P  U  B  L  I  C  BOOK  IV« 

crimc.  And  they  ufually  (in  cafc  of  an  impeachment  of 
a  peer  for  treafon)  addrefs  the  crown  to  appoint  a  lord  high 
iteward,  for  the  greater  dignity  and  regularity  of  their  pro- 
ceedings ;  which  high  fteward  was  formcrly  ele£ted  by  the 
peers  thcmfelves,  though  he  was  generally  commifiloned  by 
the  king  ^ ;  but  it  hath  of  late  years  been  ftrenuoufly  main- 
tained  **,  that  the  appointment  of  an  high  fteward  in  fuch 
cafes  is  not  indifpenfably  neceflary,  but  that  the  houfe  may 
proceed  without  one,  The  articles  of  impeachment  are  a 
kind  of  bilk  of  indickment,  found  by  the  houfe  of  commons> 
and  afterwards  tried  by  the  lords ;  who  are  in  cafes  of  mif- 
demefnors  confidered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  cuftom  derived  to  us 
from  the  conftitution  of  the  antient  Germans ;  who  in  their 
great  council^  fometimes  tried  capital  accufations  relating  to 
thc  public  :  •*  licet  apud  confiliuni  accufare  quoque^  et  difirimen 
«  capitis  intcndere  ^,"  And  it  has  a  peculiar  propriety  in  thc 
Engli(h  conftitution  j  which  has  much  improved  upon  thc 
antient  model  imported  hither  from  the  continent.  ^For, 
though  in  gencral  the  union  of  thc  legiflative  and  judicial 
powers  ought  to  be  moft  carefully  avoided ',  yet  it  may  hap- 
pen  that  a  fubjefl,  intrufted  with  the  adminiftration  of  pub-< 
lic  afFairs,  may  infringe  the  rights  of  the  people^  and  bc 
guilty   of  fuch  crimes,   as  thc  ordinary  magiftrate  tithcr 

judge  him  as  a  peer  of  the  land.     And  "  of  the  land  have  power  to  do  this,  bot 

whcn  afterwards,   in  thc  famc  parlia-  <*  thereof  ougbt  cver  to  bc  difcharged 

rocnt,  they  were  prevailed  upon,  in  re-  <«  and  acquitted;    and  that  the  aforcfud 

fpe6^  of  thc  notoriety  and  heinoufncfs  of  "  judgment  now  rendered  be  not  drawn 

his  crimes,  torcceive  the  charge  and  to  **  to  example  or  confcquence  in  time  to 

givc  jiUdgmcnt  againft  hira,  the  follow-  **  come,  whereby  the  faid  peers  may  be 

ing  protcft  and  provifo  was  entercd  in  "  charged  hereafter  to  judge  othcrs  than 

the  parliament-roU.  "  And  it  is  aflcnted  "  their  pecrs,  contrary  to  the  laws  of  the 

«<  and  aceorded  by  our  lord  the  king,  "  land,  if  the  Aike  cafe  happen,  which 

•f  and  all  the  grcat  raen,  in  full  parlia-  «  God  forbid."  fRot.  Parl.  ^EdwJIL 

"  ment,.that  albeit  the  pcers,  as  judges  «.  2©*6.    2  Brad.  Hift.  190.    Scldcn. 

<*  of  thc  paillameat,   have  taken  upon  judic.  in  parl.  ch.  i.) 
**  them  in  the  prcfencc  of  our  lord  the         c  j  Hal.  P.  C.  350. 
«  kingtomakeandrenderthefaid  judg-         «1  Lords  Journ.  12  May  1679.  Com- 

*'  mcnt  j  yct  the  pcers  who  now  are^  or'  Journ.  15  May  1679.  ^°^*  '4*>  ^»« 
*<  ftiall  bein  tlme  to  come,  be  not  bound         e  Tacit.  demor,  Qernf»  12. 
*<  or  tharged  to  render  judgment  upon         ^  Stc  Vol.  I.  pag.  269. 
*<  otbcrs  than  pccrs  j  nor  tbat  thc  pccrs 

dare^ 
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d^res  not  or  cannot  punifli,  Of  thcfc  the  rcprcfentativea  of 
the  people,  or  houfe  of  commons,  cannot  properlyyW^^ 
becanfe  thcir  conftituents  are  thc  parties  injured :  and  caa 
therefore  only  impeach.  But  befbre  what  court  fliall  this 
ipipcachmcnt  be  tried  ?  Not  befbre  the  ordinary  tribunals^ 
which  would  naturally  be  fwaycd  by  the  authority  of  fo 
powerful  an  accufer.  Reafon  therefore  will  fuggeft,  that 
this  branch  of  the  legiflature,  which  reprefcnts  the  people, 
muft  bring  it's  chargc  bcforc  thc  othcr  branch,  which  con- 
fifts  of  the  nobility,  who  have  neither  the  fan>c  intercfts,  nor 
thc  fame  paflions  as  popular  aflemblies  ^.  This  is  a  vaft  fu« 
periority,  which  the  conftitution  of  this  ifland  enjoys,  ovcr 
thofe  of  the  Grecian  or  Roman  republics ;  wherc  the  pcople 
wcrc  at  the  fame  time  both  judges  and  accufers.  It  is  pro- 
per  that  the  nobility  flwuld  judge,  to  infure  juftice  to  the 
accufed ;  as  it  is  proper  that  the  pcople  fliould  accufe,  to  in- 
fure  juftice  to  the  commonwealth.  And  thcrefore,  among 
otJier  extraordinary  circumftances  attcnding  the  autbority  of 
this  court,  there  is  one  of  a  very  fingular  nature,  which  was 
infiftcd  on  by  the  houfc  of  commons  in  the  cafe  of  the  earl  of 
Danby  in  the  rcign  of  Charles  II  •* ;  and  it  is  now  cnaficd  by 
ftatute  12  &  13  W.  III.  c.  2.  that  no  pardon  under  thc 
great  fcal  fliall  be  pleadable  to  an  impeachmcnt  by  thc  com* 
mons  of  Great  Britain  in  parliamcnt  K 

2.  TpE  cpurt  of  the  lord  highjleward  o(  Gffeat  Brltain  ^ 
is  a  court  inftitute^  for  the  trial  of  pcers,  indi£ted  for  treafon 
or  felony,  or  for  mifprifion  of  cithcr  *.  Thc  ofiicc  of  this 
great  magiftrate  is  very  antient ;  and  was  formcrly  hercdi- 
tary,  or  s^t  leaft  held  for  life,  or  dum  benefe  gejferit :  but  now 
it  is  ufually,  and  hath  becn  for  many  centuries  paft  °,  grant- 
ed  pro  hac  vice  only  ;  and  it  hath  bccq  the  conftant  prad^ice 
(and  therefore  feems  now  to  have  becomc  neceflary)  to  grant 

^  Monteic.  Sp.  L.  xK  6.  s  Jon.  54. 

*^  Com.  Joarn.  5  May  1679.  >  1  Bulftr.  198. 

I  See  ch.  31.  m  Pryn.  on  4  InS^,  4.6(. 

{p  4  Ini^.  58.  2  Hawk.  P.  C»  5«  4^1*  1 

it 
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it  to  a  lord  of  parfiament,  clfc  hc  is  incapablc  to  try  fuch 
dclinqucnt  pccr  ■•    Whcn  fuch  an  indi£lmcnt  is  thcrcfore 
found  by  a  grand  jury  of  frecholdcrs  in  thc  king'8  bcnch,  or 
at  the  aflifes  beforc  thc  jufticcs  of  oyer  and  terminer,  it  is  to 
be  rcmovcd  by  a  writ  of  certiorart  into  the  court  of  thc  lord 
high  ftcward,  which  only  has  powcr  to  dctcrmine  it.  A  pccr 
may  plcad  a  pardon  bcforc  thc  court  of  king*s  bench,  and  thc 
judgcs  havc  powcr  to  allow  it ;  in  order  to  prcvent  the.  trou-* 
ble  of  appointing  an  high  fteward,  mcrcly  for  the  purpofe  of 
rccciving  fuch  plca.     But  hc  may  not  plead,  in  that  infcrior 
court,  any  othcr  plca ;  as  guilty^  or  not  guilty,  of  the  in- 
di£):mcnt :  but  only  in  this  court :  becaufe,  in  confequence 
of  fuch  plca,  it  is  polfible  that  judgmcnt  of  dcath  might  be 
awarded  againft  liim.    The  king  thcrclbrc,  in  cafc  apcer  bc 
indi^led  for  treafon,  felony,  or  mifprifion,  crcatcs  a  lord  higb 
ficward  pro  bac  vice  by  commiffion  undcr  the  great  feal  \ 
which  rccitcs  the  indi^tment  fo  found,  and  givcs  his  grace 
powcr  to  rcccive  and  try  it  fecundum  legem  et  confuetudinem 
Angliae,    Thcn,  whcn  the  indiftmcnt  is  rcgularly  rcmovcd^ 
by  writ  of  certiorari^  commanding  thc  infcrior  court  to  ccr- . 
tify  it  up  to  him,  thc  lord  high  ftcward  dircfts  a  prccept  to 
a  fcrjeant  at  arms,  to  fummon  the  lords  to  attcnd  axld  try  the 
indi£tcd  pcer.     This  precept  was  formcrly  iflucd  to  fummon 
©nly  cightecn  or  twcnty,  fclc£tcd  from  thc  body  of  the  pccrs : 
thcn  the  numbcr  camc  to  bc  indcfinite  ;  and  thc  cuftom  was, 
for  the  lord  high  fteward  to  fummon  as  many  as  he  thought 
propcr,  (but  of  latc  ycars  not  lefs  than  twenty-three  ^)  and 
that  thofe  lords  only  fhould  fit  upon  thc  trial :  which  thrcw  a 
monftrous  weight  of  power  into  the  hands  6f  the  crown,  and 
this  it's  grcat  officcr,  of  felcfting  only  fuch  pccrs  as  thc  then 
prcdominant  party  fhould  mbft  approvc  of.  And  accordingly, 
when  thc  earl  of  Clarendon  fcU  into  difgracc  with  Charlcs  II, 

»  S^uand  un  fcigneur  d«  parletnent  pur  falre  *oemr  xx  feigneurs,  «»  xvm» 

Jtrra  aKrein  de  treafinoufeknytUroy par  &c*    (Yearb.  IJ  lUn.  yilL  H.)     S« 

es  ^iettrei  patentt  fera  un  grand  et  fage  Suundf.  P.  C.  152.  3  Inft.  28.  ^lnfl. 

fcigncurd"eftre  /e  grandfenefcBal  d^j^ng-.  59.  *  Hawk.  P.  C,  5.  Barr.  »34. 

ietfrre;  qui^doit  faire  un  precept^*^^        «  Kelyngc.  56. 

thera 
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there  was  a  defign  formed  to  prorogue  the  parliamem,  inor- 
der  to  try  hun  by  a  {cleGt  number  of  peers ;  it  being  doubted 
whether  the  whole  houfe  could  be  induced  to  fall  in  with  the 
views  of  the  court '.  But  now,  by  ftatute  7  W.  III,  c.  3. 
upon  all  trials  of  peers  for  treafon  or  mifprifion,  all  tbe 
peers  who  have  a  right  to  ^t  and  vote  in  parliament  fhall 
be  fummoned,  at  leaft  twenty  days  before  fuch  trial^  to  ap- 
pear  and  vote  therein  j  and  eyery  lord  appearing  fhall  vote  in 
the  trial  of  fuch  peer^  firft  taking  tlie  oaths  of  allegiancc 
and  fupremacy,  and  fubfcribing  the  declaration  againft  po- 
pery. 

DuRiNG  the  feflion  of  parltament  the  trial  of  an  indided 
peer  is  not  properly  in  the  court  of  the  lord  high  fteward, 
but  before  the  court  laft  mentioned,  of  our  lord  the  iing  m 
parliament  "i.  It  is  true,  a  lord  high  fteward  is  always  ap- 
pointed  in  that  cafe,  td  regulate  and  add  weight  to  the  prcv 
ceedings :  but  he  is  rather  in  the  nature  of  a  fpeaker  pr^ 
tempore^  ot  chairman  of  the  court,  than  the  judge  of  it  %  for 
the  colleftive  body  of  the  peers  are  therein  the  judgcs  both 
of  law  and  fa£t,  and  the  high  fteward  has  a  vote  with  thc 
reft,  in  right  of  his  peerage.  But  in  the  court  of  the  lord 
high  fteward,  which  is  held  in  the  recefs  of  parliament^  he 
is  the  fole  judge  of  matters  6f  law,  as  the  lords  triors  are  in 
matters  of  faft;  and  as  they  may  not  interfere  with  him  in 
regulating  the  proceedings  of  the  oourt,  fo  he  has  no  right 
to  intermix  with  them  in  giving  any  vote  upon  thc  trial '. 
Therefore,  upon  the  convi£tion  and  attainder  of  a  pecr  for 
murder  in  fuU  parliament,  it  hath  been  holden  by  the  judges  % 
that  in  cafe  the  day  appointed  in  the  judgment  for  execution 
fliould  lapfe  before  execution  done,  a  new  time  of  execution 
may  be  appointed  by  either  the  high  court  of  parliament, 
during  it's  fitting,  though  no  high  fteward  be  exifting ;  or, 
in  the  recefs  of  parliament,  by  the  court  of  king's  bench,  thc 
record  being  removed  into  that  court. 

F  Carte'8  lifc  of  Orroondc.  Vol.  II.        ^  State  Ttials,  Vol.  IV.  214.  «jz,  3. 
<i  Foft.  141«  *  Foil.  139» 
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It  has  bccn  a  point  o£  fomc  controverfy,  whcther  the  bi- 
fliops  have  now  a  right  to  fit  in  the  court  of  the  lord  high 
fteward,  to  try  indiciments  of  treafon  and  mifprifion.  Some 
incline  to  imagine  them  included  undcr  the  gencral  words  of 
the  ftatute  of  king  William,  **  all  pecrs,  who  have  a  right 
•*  to  fit  and  vote  in  parliament :"  butthe  exprcflion  had  bccii 
muchclearer,  if  it  had  been,  "'all  lords^  and  not,  ^^  all 
**  peers  ,•"  for  though  bifhops,  on  account  of  the  baronies 
anncxcd  to  their  bifliopricks,  are  clcarly  lords  of  parliament, 
yet,  their  blood  not  being  ennobled,  they  are  not  univerfally 
sUowed  to  be  pecrs  with  the  temporal  nobility  :  and  perhaps 
this  word  might  be  inferted  purpofdy  with  a  vicw  to  exclude 
them.  Howevcr,  rhere  is  no  inftance  of  their  Ctting  on  trials 
for  capital  offences,  cven  upon  impeachraents  or  indiftmcnts 
irf  fuU  parliament,  much  lefs  in  the  court  we  arc  now  treat* 
ing  of  i  for  indeed  they  ufually  withdraw  voluntarily,  biit 
cnter  a  protcft  dcclaring  their  right  to  ftay.  It  is  obfervablc 
that,  in  thc  cleventh  chapter  of  thc  conftitutions  of  Claren* 
don,  made  in  parliament  1 1  Hen.  11.  they  are  exprefsly  ex* 
cufed,  rather  than  excluded,  from  fitting  and  voting  in  trials, 
when  thcy  comc  to  concern  life  or  limb :  "  ^plfcoph  ftcut 
•*  caeteri  barones^  debent  interejfe  judiciis  cum  baronibus^  quoufque 
'*  perveniatur  ad  diminutionem  membrorum,  vel  ad  mortem  ;" 
and  Becket's  quarrel  with  the  king  hereupon  was  not  on  ac- 
count  of  the  exception,  (which  was  agrecable  to  the  canon 
law)  but  of  the  general  rule,  that  compelled  the  bifhops  to 
attend  at  alU  And  the  detcrmination  of  thc  houfe  of  lords 
in  the  carl  of  Danby's  cafe  ',*  which  hath  ever  fince  been  ad* 
hered  to,  is  confonant  to  thefe  conftitutions ;  **  that  thc 
<*  lords  fpiritual  have  a  right  to  ftay  and  fit  in  court  in  capi- 
<<  tal  cafes,  till  thc  court  procceds  to  the  vote  of  guilty,  or 
**  not  guilty."  It  muft  be  noted,  that  this  refolution  extends 
only  to  trials  in  full  parliament :  for  to  thc  court  of  the  lord 
high  fteward  (in  which  no  vote  can  be  given,  but  merely 
ihat  of  guilty,  or  not  guilty)  no'  bilhop,  as  fuch,  cver  was  or 
could  be  fummoned  ;  and  thoughthc  ftatute  of  king  William 

X  Loxis  Journ.  15  May  1679« 
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jregulates  the  proceedings  in  that  court,  as  well  as  m  the  couirt 
of  parliament,  yet  it  never  intended  to  ncw-model  or  alter 
it's  conftitution  i  and  confequently  does  not  give  the  lords 
fpiritual  any  right  in  cafes  of  blood  which  they  h:id  not  be- 
fore  ".  And  what  makes  their  exclufion  morc  reafonable,  is> 
that  they  have  no  right  to  be  tried  themfelves  in  the  court  of 
thc  lord  high  fteward  ^,  and  therefore  furely  ought  not  toic 
judges  there.  For  the  privilegc  of  bcing  thus  tried  depends 
upon  nobility  of  blood,  rather  than  a  feat  in  the  houfe  j  as 
appears  from  the  trials  of  popilh  lords,  of  lords  tinder  agc, 
and  (fince  the  union)  of  thc  Scots  nobility,  though  not  in 
thCnumber  of  thc  fixtccn  j  and  from  thc  trials  of  females, 
fucli  as  the  queen  confort  or  dowager,  and  of  all  peerefles  by 
birth ;  and  pccrcifes  by  marriage  alfo,  unlcfs  they  have,  when 
dowagers,  difparaged  thcmfelves  by  taking  a  commoner  to 
their  fecpnd  hufband. 

3.  THECourt  oiling^s  bench^^  concerning  the  naturc  of 
which  wc  partly  inquired  in  thc  preceding  book  >^,  was  (wc 
may  remember)  divided  into  a  croivn  fidc,  and  a  plea  fide. 
And  on  the  cro^n  fide,  or  crown  oifice,  it  takes  cognizancc 
of  all  criminal  caufcs,  from  high  treafon  down  to  tlie  moft 
trivial  mifdemefnor  or  breach  of  the  peace.  Into  this  court 
alfo  indiftments  from  ail  inferior  courts  may  be  removed  by 
writ  oi  certiorarij  and  tried  eitherat  bar,  or  at  nift  priiis^  by 
a  jury  of  the  county  out  of  which  the  indiftraent  is  brought. 
The  judges  of  this  court  are  the  fuprcme  coroners  of  the 
kingdom.  And  thc  court  itfelf  is  the  principal  court  of  cri- 
minal  jurifdiction  (though  the  two  former  are  of  greater  dig- 
nity)  known  to  the  laws  of  England.  For  which  reafon  by 
the  coming  of  the  court  of  king's  bench  iuto  any  county,  (as 
it  was  removed  to  Oxford  on  account  of  the  ficknefs  in  1665) 
all  former  commiffions  of  oyr  and  terminer^  and  general  gaol 
dclivcry,  arc  at  oncc  abforbed  and  determined  ipjo  faElo :  in 
thc  fame  manner  as  by  the  old  Gothic  and  Saxon  conftitu- 
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tions,  *^  jure  vetujlo  ohtinuity  quievtjpt  onima  inferiora  judicia^ 
•«  diceHtejus  rege  *  (/>)»" 

Into  this  court  of  king^s  bench  hath  tcverted  all  that 
V?as  good  and  falutary  of  the  jurifdi£lion  of  the  court  oljlar^ 
€hambery  camera Jlellata^ :  which  Was  a  court  of  vcry  antient 

orlginal^ 

*  Stiemhook.  /•  I»  c,  2*  of  tht  Hebrew  wordffietarf  a  coveBant» 

»  This  is  fajd  (Lamb.^rp^.  i  $40  to  (Tovciy's  jingL  judaic,  32.  Selden.  tit» 

Ikavebeen  fo  called,  either  from  the  Sax-  of  hon.  ii.  34.     Uxor,  Ebraic»  i.'  14.) 

Qn  word  fteofian  to  Heer  or  govern ;—  Thefe  ftarrs,  by  an  ordinance  of  Richard 

or  from  it's  puniihing  the  crimen  ftelUo'  the  firft,  prcferved  by  Hoveden,  wertf 

luxtus,  or  cofenage  j— or  becaufe  the  room  commanded  to  be  enroUed  and  depofitefi 

wherein  it  fate,  the  old  council  chamber  in  chefts  uiider  three  keys  in  certain 

of  the  palace  of  Weftminfter,     (Lamb.  places ;  ene,  and  the  moft  confiderable» 

148.)  which  is  now  converted  into  the  of  which  was  in  the  king*s  exchequer  at 

lottery-ofiice,  and  forms  the  eaftern  fide  Weftminfter :  and  no  ftarr  was  alloweid 

of  aew  palace-yard,  was  fuil  of  witt-  to  be  valid,  unlefs  it  were  found  in  fome 

dows  }«>-or  (to  which  fir  Edward  Coke,  of  the  faid  repofitories.  (Memorand»  iti 

4  Inft.  66.  accedes)  becaufe  bapiy  the  Scacc^,P.  6  Edw,  I.  prefixed  to  May- 

roof  thereof  was  at  the  firft  garniihed  nard^s  year-book  oi  Bdw.  II.  fol.  S. 

ivith  gildedj?tfrf.  As  allthefearemerely  Madox  hift.  exch.  c.  vii.  §.  4,  5,  6.) 

conjeAureSy  (for  no  ftars  are  now  in  the  The  room  at  the  exchequer,  where  the 

roof,  nor  any  are  faid  to  have  remained  chefts  containing  thefe  ftarrs  were  kept^ 

there  fo  lateasthe  reign  of  queen  Elifla-  was  probably  Called  tiit  ftarr-cbamber  -y 

beth)  itmay  beallowable  topropofe  ano-  and,  When  the  Jews  were  expelled  thtf 

ther  conjeAural  etymology,  as  plaufible  klngdoon,  was  applied  to  the  ufe  of  the 

perhaps  as  any  of  them.  Itisweliknown  king*s  council,  iitting  ifi  their  juJicial 

that»  before  the  banifhment  of  che  Jews  capacity.     To  confirm  this,   the  firft 

«nder  Edward  I,  their  contrads  and  obli-  time  the  ftar-chamber  is  mentioned  iA 

f  ations  were  denominated  in  our  antient  any  record,  it  is  faid  to  have  been  fituated 

fccbrds^tfrr^z  orj?dm,  from  a  corruption  Jiear   the  tecelpt  of   the  exchequer  at 

Wdftmin- 


{p)  [But  this  is  now  altered  with  refpeft  to  the  feffion  of  gaol 
delivery  for  Middlefex  by  ftatute  25  Geo.  III.  c.  18.  which  en* 
eds  that  when  any  feffion  of  oyer  and  terminer  and  gaol  deli* 
very  of  the  gaol  of  Newgate,  for  the  county  of  Middlefex,  fhall 
have  been  begun  to  be  holden  before  the  dfoign  day  of  any  term, 
that  the.fattie  feffion  Ihall  be  continued  to  be  holden»  and  the 
bufinefs  thereof  finally  concluded,  notwithftanding  the  hap» 
pening  of  fuch  eflbign  day  of  any  term>  or  the  fitting  of  his  ma- 
jefty's  court  of  king's  bench  at  Weftminfter>  or  elfewhere  in  the 
county  of  Middlefex ;  and  that  all  trials,  ^c,  had  at  fuch  feffion 
fb  continued  to  be  holden>  ihall  be  good  and  eiFe^ual  to  all  in<* 
tents  and  purpofes.] 
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originaP,  but  new-modcUcd  by  ftatutcs  3  Hcn.  VIL  c.  i» 
and  21  Hcn.  VIIL  c.  20.  confifting  of  divcrs  iords  fpiritual 
and  tcmporal,  bcing  privjr  counfellors,  togethcr  with  two 
;  judges  of  thc  courts  of  common  law,without  the  intervcntion 
of  any  jury.  Their  jurifdiftion  cxtended  legally  ovcr  riots, 
pcrjury,  mifbchaviour  of  fheriffs,  and  other  notorious  mif- 
dcmefnors,  contrary  to  thc  laws  of  the  land.  Yet  this  was 
aftcrwards  (as  lord  Clarendon  informs  us ')  ftretched  "  to 
<*  the  afferting  of  all  proclamations,  and  orders  of  ftate:  to 
"  the  vindicating  of  illegal  commlffions,  and  grants  of  mo- 
**  nopolies;  holding  for  honourable  that^vhichplcafed,  and 
«*  for  juft  that  which  profited,  and  becoming  both  a  court 
«*  of  law  to  dctcrmine  civil  rights,  and  a  court  of  rcvcnue  to 
**  cnrich  the  treafury:  the  council  table  by  proclamations 
**  cnjoining  to  the  people  that  which  was  not  cnjoined  by 
**  the  laws,  and  prohiblting  that  which  was  not  prohibited  j 
**  and  the.ftar-chamber,  which  confifted  of  the fame  perfons 
**  in  different  rooms,  cenfuring  the  breach  and  difobedicnce 
«^  to  thofe  proclamations  by  very  great  fines,  imprifonments, 
•*  and  corporal  feverities:  fo  that  any  difrefpeft  to  any  afts 
•*  of  ftate,  or  to  the  perfons  of  ftatefmen,  was  in  no  time 
**  more  penal,  and  the  foundations  of  right  nevcr  more  in 
^  danger  to  be  deftroyed."  For  which  reafons  it  was  finally 
aboliftied  by  ftatute  16  Car,  I.  c.  10.  to  the  general  joy  of 
thc  whole  nation  **. 

Wcftminfier  t  (the  kuig's  council,  his  as,  on  account  o(  thelr  eaornious  op- 

chancellor,  treafurer,  jufticer,  and  other  preffion,  are  cecorded  in  the  hiftories  of 

fages,  were  aiTembled  en  !a  ebamhredfs  the  times.     There  are  howeyer  to  be 

fieUks  pres  la  refceift  al  Wefirninfier,'-^  met  with  fome  reports  of  it'S  proceed* 

Clauf  41  Edw.  III,  ffi.  13.}  For  in  pro«  ings  in  Dyer,  Croke,  Coke,  and  other 

cefs  of  time,  when  the  meaning  of  the  reporters  of  that  age,  and  fome  in  ma- 

Jewifh  y?tfm  was  forgotten,  the  word  nufcript;  of  which  tbeauchorhath  two; 

fiar-cbamber  was  naturally  rendered  in  onefrom  ^oEliz.to  13  Jac.  I.  theother 

law-french,  la  cbaumbre  des  efieilles^  and  for  thc  firft  three  years  of  king  Charles : 

in  law-latin  camcrafiellata  \  which  con-  a.id  thcre  is   in    the  Britiih  Mufeum 

tinued  to  be  the  ftile  1n  latin  tili  thc  (Harl.  MSS.  Vol.  I.  n^'.  1126)  a  very 

djfTolutionOf  that  court.  full,  methodical,  and  accurate  account 

b  Lamb.  Arch*  156.  of  thc  conftitution   and  courfe  of  this 

c  Hift.  of  rtl>.  book  l  &  3*  court,  compiled  by  WilUam  Hudfon  of 

d  The  juft  odium  into  which  this  Gray's  Inn,    an   eminent    pra^itioner 

tribunal  had  fallen  before  it*s  diftblu-  therein;  and  a /hortaccnunt  ofthe  fame, 

tjon,  has  becn  the  occafion  that  fcw  mc-  with  copies  of  ail  it'8  procefs,  miy  alfo 

-morials  have  reached  us  of  it's  naturc,  bcfound  in  18  Rym.    Foed,  192,  &c. 
jurifdi6lion,  andpra^icej  except  fuch 

VoL.  IV.  S  4-  The 
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4.  ,The  court  of  chivalry  ',  of  which  wc  alfo  formcrly. 
fpoke  ^  as  a  military  court,  or  court  of  honour,  wben  heW  be-. 
fore  the.earl  marfhal  only,  is  alfo  a  criminal  court,  when  held 
before  the  lord  high  conftable  of  England  jointly  with  thc 
^arl  marihal.  And  thcn  it  has  jurifdiclion  over  pleas  of  lifc 
and  member,  arifmg  in  matters  of  arms  and  dceds  of  war, 
as  well  out  of  the  realra  as  within  it.  But  thc  criminal,  as 
well  as  civil  part  of  it's  authority,  is  fallen  intoentire  difufc: 
there  having  been  no  permanent  high  conftablc  of  England 
(but  only  pro^  hac  vke  at  coronations  and  the  like)  fince  thc 
attainder  and  execution  of  Stafford  duke  of  Buckingham  in 
the  thirteenth  year  of  Henry  VIII ;  the  authority  andcharge,  , 
both  in  war  and  pcace,  being  deemed  t^oo  amplc  for.a  fubjedl: 
fo  ample,  thcrt  when  the  chief  juftice  Fineux  was  aikcd  by 
king  Henry  the  eighth,  how  fv  they  extended,,  he  declined 
anfwering:  and  faid,  the  decifion  of  that  queftion  belonged 
to  the  law  of  arms,  and  not  tp  the  law  of  England  ^. 

5.  The   high  court  oi  admiralty^y  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  ftiled  the  judge  of 
die  admiralty,  is  not  only  a  court  of  civil,  but  alfo  of  cri- 
minal,  jurifdiftion.     This    court    hath  cognizance  of  all 
crimes  and  offcnccs  committed  either  upon  the  fea,   or  on 
thc  coafts,  out  of  thebody  or  extent  of  any  Englilh  county; 
and,  by  ftatute  15  Ric.  11.  c.  3.  of  death  and  mayhem  hap- 
pcning  in  great  fliips  being  and  hovering  in  the  main  ftreara 
of  great  rivcrs,  below  the  bridges  of  the  famc  rivcrs,  which 
arc  then  a  fort  of  ports  or  havens ;  fuch  as  are  thc  ports  of 
London  and  Gloccfter,  though  they  lie  at  a  great  diftancc 
from  the  fea.     But,  as  this  court  proceeded  without  jury,  iii 
^  method  much  conformed  to  thc  civil  law,  thc  cxercifc  of  a 
criminal  jurifdiftion   therc  was  contrary  to  the  genius  of 
the  law  of  England  5  inafmuch  as  a  man  might  bc  there  dc- 
prived  of  his  lifc  by  the  opinion  of  a  finglc  judge,  without 
the  judgment  of  his  peers.     And  befides,  as  innocent  per- 
fons  might  thus  fall  a  facrifice  to  the  caprice  of  a  fingle  man^ 
fo  very  grofs  offenders  might,  and  did  frequently,  efcape  pu- 

e  4  Inft.  1*3.     2  Hawk.  P.  C.  9.  g  Duck  de  autkorit.jur,  f;v.    . 

*  Scc  Vol.  m.  pag.  (JS.  h  4  Inft.  134,  ,47. 
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xdfhmcnt:  for  the  rulc  of  thc  civil  law  is,  how  reafonably  l 
ihall  not  at  prefent  inquire,  that  no  judgrtient  of  death  can 
"?>e  given  againft.  ofFenders,  without  proof  by  two  witneflcs, 
or  a  confeffion  of  the  fa£^  by  themfelves.  This  was  always 
a  great  ofFence  to  the  Englifli  nation  :  and  thcreforc  in  the 
eighth  year  of  Henry  VI  it  was  endeavoured  to  apply  a 
remedy  in  pa^rliament:  which  then  mifcarried  for  want  of 
the  royal  afient.  HoweVer,  by  the  ftatute  28  Heri.  VIII. 
c.  15.  it  was  enafted,  that  thcfe  offcnces  Ihould  be  tried  by 
commiffioneVs  of  oyer  and  Urminer^  under  the  king's  great 
feal;  nameiy,  the  admiral,  or  hisdeputy,  and  three  or  four 
more;  (among  whom  two  common  law  judges  are  Ufually 
appointed)  the  indiftmcnt  being  firft  found  by  a  gfand  jury 
of  twelve  mcn,  and  afterwards  tried  by  a  pctty  jury :  and 

I  Ihat  the  courfe  of  proceedings  (hould  be  according  to  thc 

law  of  the  land.     This  is  now  the  only  method  of  trying 

I  marine  felonies  in  the  court  of  adniiralty :  the  judge  of  the 

Hdniiralty  ftill  prefiding  therein,  as  the  lord  mayor  is  the  pre- 
fident  of  the  fef&on  of  oyer  and  terminer  in  London. 

These  five  courts  may  be  held  in  any  part  of  the  king- 
dom,  and  their  jurifdiftion  extcnd$  over  crimes  that  arife 
throughout  the  whoic  of  it,  from  one  cnd  to  the  bthcr. 
What  follow  are  alfo  oi  a  gcneral  nature,  and  univerfally 
di&ufed  ovef  the  nation,  but  yet  arc  of  a  local  jurifdiftion, 
and  confined  to  particular  diftri£ts.    Of  which  fpecies  are 

6,  7.  The  courts  of  ^jy^r  and  terminer^  and  gcncral  gaoldeli^ 
very  ^ :  which  are  held  before  the  king*s  commiffioners,  among 
whom  arc  ufually  two  judges  of  the  courts  at  Weftminfter, 
twicein  every  year  in  every  county  of  the  kingdom;  except 
thc  four  northern  ones,  where  thcy  are  held  only  oncc,  and 
I-ondon  and  Middlefex,  wherein  thcy  are  held  eight  times^ 
Thefe  were  flightly  mcntioned  in  the  preceding  book  ^.  We 
then  obferved,  that,  at  what  is  ufually  called  the  affifes,  the 
judges  fit  by  virtuc  of  five  fevefal  authorities:  two  of  which, 
the  commiffion  of  qffife  and  its  attendant  jurifdidkion  of  nijl 

^4  Inft.  162.  168.     iltah  ?•  C,  22.         ^  Sec  Vol.  lU.  pag,  60. 
52.     z  Hawk.  P.  C.  14.  23.  ' 
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priuSf  being  principally  of  a  civil  nature,  wcrc  thcn  explain- 
edatlarge)  to  whichiniall  only  add,  that  thefe.juftices 
have>  by  virtue  of  feveral  ftatutes,  a  criminal  jurifdiflion 
alfo,  in  certain  fpecial  cafes^  The  third,  which  is  thc 
commifEon  of  the  peace^  was  alfo  treated  of  in  a  former  vo- 
lumc  ",  when  we  inquired  into  the  nature  and  office  of  a 
juftice  of  the  peace,  I  fhall  only  add,  that  all  the  juftioes  of 
the  peace  of  any  county,  wherein  the  affifes  are  held,  are 
bound  by  law  to  attend  them,  or  elfe  arc  liable  to  a  fine;  in 
order  to  return  recognizances,  isfc.  land  to  affift  thc  judges  in 
fuch  matters  as  lie  within  thcix  knowlcge  and  jurifdiftion, 
and  in  which  fome  of  them  have  probably  been  concerned, 
by  way  of  previous  examination.  But  the  fourth  authority 
isthe  commiffion  of  oyer  and  termlner ",  to  hear  and  detcr- 
mine  all  treafons,  felonies,  and  mifdemefnors.  Thi^  is  di- 
refted  to  the  judges  and  feVeral  others,  or  any  two  of  them  j 
but  the  judges  or  ferjeants  at  law  only  are  of  the  quorum^  fo 
that  the  reft  cannot  aft  without  the  prefcnce  of  one  of  them. 
The  words  of  the  commiffion  are, "  to  inquire,  hear,  and  de- 
termine:*'  fo  that  by  virtue  of  this  commiffion  they  can  only 
proceed  upon  an  indi£im6nt  foUnd  at  the  fame  affifesj  for  they 
muft  firft  inquircjbymeans  of  the  grand  juryor  inqueft,  before 
they  are  impowercd  to  hear  and  determine  by  the  help  of  the 
pctit  jury.  Thercforc  they  havc  befidcs,  fifthly,  a  commiffion 
of  gencTdl  gafiJ  delivery  ®;  which  empowers  them' to  try  and  de- 
liver  evcry  prifoner,  who  fliallbe  in  the  gaol  when  the  judges 
arrive  at  the  circuit  town,  whenevcr  or  before  whomfoever 
inditted,  or  for  whatever  crime  committed.  It  was  an- 
tiently  the  courfe  to  iffiie  fpecial  writs  of  gaol  delivery  for 
cach  particularprifoner, .  which  were  called  the  writs  de  bom 
et malo^:  but  thefc  being found  inconvcnient  and oppreffive, 
a  general  commiffion  Ibr  all  the  prifoncrs  has  long  been  efta- 
bliftied  in  their  ftead.  So  that,  one  way  or  other,  the  gaols  are 
in  genaral  cleared,and  all  offisnders  tried,  punifhed,  or  deliver- 
cd,  twice  in  every  year:  a  conftitution  of  fingular  ufe  and  ex- 

I  z  Hal.  P.  C.  39«    1  Ha>wk.  P.        n  See  appendix,  §  i. 
C.  28.  «  IbU. 
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cellence.  Sometlmes  alfo,  upon  urgent  occafions,  the  king^ 
ifiues  a  fpecial  or  extraOrdinary  commiifion  oioyer  and  termi^. 
nefy  and  gaol  delivery,  coniined  to  thofe  offences  which  ftand 
in  need  of  immediate  inquify  and  punifhment:  upon  which 
the  courfe  of  procecdiug  is  much  the  fame,  as  upon  general 
and  ordinary  commiflions.  Formcrly  it  was  held,  in  pur- 
fuance  of  the  ftatutes  8  Ric.  11.  c.  2.  and  33  Heii.  VIIL 
c.  4.  that  no  judge  or  other  lawyer  could  aft  in  the  com- 
miflion  of  oyer  and  termhier,  or  in  that  of  gaol  delivery,  with- 
in  his  own  county,  where  he  was  born  or  inhabitedj  in  likc 
manner  as  they  are  prohibited  from  being  judges  of  affife  and 
determining  civil  caufes.  But  that  local  partiality,  which 
the  jealoufy  of  our  anceftors  was  careful  to  prevent,  being 
judged  lefs  likely  to  operate  in  the  trial  of  crimes  and  mif- 
demefnors,  than  in  matters  of  property  and  difputes  between 
party  and  party,  it  was  thought  proper  by  the  ftatute  12 
Geo.  II.  c.  27.  to  allow  any  man  to  be  a  juftice  of  oyer  and 
termiuer  and  generai  gaol  delivery  within  any  county  of 
England. 

8.  The  court  of  general  .quarter  fejjlons  of  the  peace  *i  is  a 
court  that  muft  be  held  in  every  county,  once  in  every  quar- 
ter  of  a  year;  which  by  ftatute  2  Hen.  V.  c.  4.  is  appointed 
to  be  in  the  firft  week  after  michaelmas-day ;  the  firft  week^ 
after  the  epiphany ;  the  firft  week  after  the  clofe  of  eafter;  and 
in  the  week  after  the  tranflation  of  faintThomas  the  martyr,or 
the  feventh  of  July.  It  is  held  befQre  two  or  more  juftices 
of  the  peace,  one  of  which  muft  be  of  the  quorum.  The. 
jurifdiftion  of  this  court,  by  ftatute  34  Edw.  III.  c.  i.  ex- 
tends  to  the  trying  and  determining  all  felonies  and  trefpafles 
whatfoeyer:  though  they  feldom,  if  ever,  try  any  greater 
offence  than  fmall  felonies  within  the  benefit  of  clergy;  their 
commiflTion  providing,  that,  if  anycafe  of  difficulty  arifes,  they 
fliall  not  proceed  to  judgment,  but  in  the  prefence  of  one  of 
the  juftices  of  ,the  courts  of  king's  bench  or  common  ple^s, 
or  one  of  the  judges  of  aflife.  And  therefore  murders,  and 
other  capital  felonies,  are  ufually  remitted  for  a  more  folemn 

q  4  Inft.  170.  a  Hal.  P.  C.  42.     a  HaMrk.  P.  C.  32. 
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trial  to  the  ai&feB.  They  cannot  alfo  try  any  new^created 
offence,  without  exprefs  power  given  them  by  the  ftatate  which 
creates  it  \  But  there  arc  many  offences,  and  particular 
matters,  which  by  particular  ftatutes  belong  properly  to  this 
jurifdi^ion,  and  ought  to  be  profecutcd  in  this  court :  as,  the 
finaller  mifdeinefnors,  againft  the  public  or  commonwealtbji 
not  anK>unting  to  felony  j  and  efpecially  offences  relating  to 
the  game,  highwaysj  alehoufes,  baftard  children,  the  fettle» 
mcnt  and  proviiion  for  the  poor,  vagrants,  fervants  wages, 
apprentices,  and  popifti  recufants  ^,     Some  of  thefe  are  pro- 

#  ceedcd  upon  by  indiftment ;  and  others  in  a  fummary  way 
by  motion  and  ofder  thereupon ;  which  order  may  for  the 
moft  patt,  unlefs  guarded  againft  by  particular  ftatutcs,  bc 
removci  into  the  cburt  of  king's  bench,  by  writ  of  certiorari 
faciasy  and  be-  there  either  quaflied  or  confirmed.  The  rc- 
cords  or  rolIs'of  the  leffions  are  committ^d  to  the  cuftody  of 
a  fpccial  officer  denominatcd  thc  cujfos  rotulorum^  who  is  al- 
ways  a  juftice  of  the  quorum  ;  and  among  them  of  the  quo^ 
rum  (f^ith  Lambard ')  a  man  for  the  moft  part  efpecially 
picked  out,  either  for  wifdom,  countenance,  or  credit.  The 
nomination  of  the  cuflos  rotulorutn  (who  is  thc  principal  civit 
officer  in  the  county,  as  the  lord  lieutenant  is  the  chief  in  mi-^ 
litary  command)  is  by  the  king's  fign  manual :  and  to  him, 
the  nomination  of  the  clerk  of  the  peace  belongs  \  which 

'  office  he  is  exprefsly  forbidden  to  fell  for  money  ^ 

In  moft  corporation  towns  there  are  quarter-feffions  kept 
before  juftices  of  their  own,  within  their  refpeftive  Hmits  . 
which  have  exaftly  the  fame  authority  as  the  general  quarter 
feffions  of  the  county,  except  in  a  very  few  inftancesi  one  of 
the  moft  confiderable  of  which  is  thc  mattei;of  appeals  from 
orders  of  removal  pf  the  poor,  which,  though  they  bc  from 
the  orders  of  corporation  juftices,  muft  be  to  the  feffions  of 
the  county,  by  ftatute  8  &  9  W.  IIL  c.  30.  In  both  cor- 
poratlons  and  cdunties  at  large,  there  is  fopietimes  kept  ^ 

'  4  Mo(l.  379.     Salk.  406.    lord  '  ^  4.  c.  3. 

Raym    1144.  t  Stat.  37  Hen«  VIII.  c.  u  x  W.  A 

f  See  Lambatd  eircnarcba  and  Bum's  M«  ft.  x.  c*  2ik 
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fpecial  or  pctty  feflion,  by  a  few  juftices,  for  difpatching 
foialfer  bufinefs  in  the  neighbourfapod  between  the  times  of 
the  general  fefSons ;  as^  for  iicenfing  alehoufes,  paihng  the 
accotmts  of  the  pariih  officers,  and  the  like. 

.  9.  The  Jherijf^j  tourn\  or  rotation,  is  a  court  of  record, 
held  twice  every  year  within  a  month  after  eafter  and  michael- 
mas,  before  the  IheriiF,  in  difFerent  parts  of  the  countyj 
being  indeed  only  the  iturn  of  the  IherifFto  keep  a  courtJect 
in  each  refpeftive  hundred  * :  This  therefore  is  the  great 
court-leet  of  the  county,  as  the  county  court  is  the  court* 
baron  :  for  out  of  this,  for  the  eafe  of  the  fherifF,  was  taken 

I  o.  The  court-Jeety  or  view  of  franhpledge  %  which  is  a 
court  of  record,  held  once  in  the  year  and  not  oftener  ^,  with* 
in  a  particular  hundred,  lordfhip,  or  manor,  before  the 
fteward  of  the  leet ;  being  the  king's  court  gratlted  by  char- 
ter  to  the  lords  of  thofe  hundreds  or  m^nors.  It's  original 
jntent  was  to  view  the  frank  plcdges,  that  is,  the  freemen 
within  th<;  liberty  ;  who,  (we  may  remember  ')  according  to 
the  inflitution  of  the  great  Alfred,  were  all  mutually  pledges 
for  the  good  behaviour  of  each  other.  Befides  this,  the  prefer- 
vation  of  the  peace,  and  the  chaflifement  of  divers  minute 
ofFences  againft  the  public  good,  arc  the  obje£ls  both  of  the 
court-leet  and  the  fheriflF*s  tourn :  which  have  exa£lly  the 
fame  jurif^iftion,  one  being  only  a  larger  fpecies  of  the  other ; 
extendiiig  over  more  territory,  but  not  over  more  caufes.  All' 
freeholders  within  the  precinft  are  obliged  to  attend  themj 
and  all  perfons  commorant  therein ;  which  commorancy  con- 
fifts  in  ufually  lying  there :  a  regulation,  which  owes  it*s 
origii^al  to  the  laws  of  king  Canute  ^.  But  perfons  under 
•  twelve  and  above  fixty  years  ojd,  peers,  clergymen,  women, 
and  thc;  king's  tenants  in  antient  demefne,  are  excufed  from 
attendancq  there:  all  others  being  bound  to  appear  upon  the 
jury,  if  required,  and  make  their  due  prefentments.  It  was 
alfo  antiently  the  cuftom  to  fummon  all  the  king's  fubje£ls,  as 

«  4  Infl.   259.     a  Hal.    P.   C.  6^.  Y  Mirror.  c.  i.  §.  10. 

^  Hawk.  P.  C.  55.  -  »  Sec-Vol.  ni.  pag.  113. 

w  Mirr.  c.  i.  §.  13  &  16.  a  fart  i%  c«  19. 
X  4  Inft.  261.     %  Hawk.  P.  €•  72. 
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they  refpccflively  grew  to  ycars  of  difcretion  and  ftrength,  to 
come  to  the  court-leet,  and  there  take  the  oath  of  allegiance 
to  the  king.  The  other  general  bufinefs  of  the  leet  and 
tourn,  was  to  prcfent  by  jury  all  crimes  whatfocver  that 
happened  within  their  jurifdiftion;  and  not  only  to  prc- 
fent,  but  alfo  to  punifli,  all  trivial  mifdemefnors,  as  all  tri- 
vial  dcbts  were  recoverable  in  the  court-baron,  and  county 
court :  juftice,  in  thefe  minuter  matters  of  both  kinds,being 
brought  home  to  the  doors  of  evcry  man  by  our  antient  con- 
ftitution.  Thus  in  the  Gothic  conftitution,  thc  haereda^ 
'  which  anfwered  to  our  court-leet,  **  de  omnlhus  quidein  cog- 
**  nofcity  non  tamen  de  omnibus  judicat  ^."  The  objefts  of 
their  jurifdiftion  are  therefore  unavoidably  very  numerous  i 
being  fuch  as  in  fome  degree,  either  lefs  or  more,  afFeft  the 
public  weal,  or  good  governance  of  the  diftrift  in  which  they 
arife ;  from  common  nufances  and  other  material  ofTenccs 
againft  the  king's  peace  and  public  trade,  down  to  eaves- 
dropping,  waifs,  and  irregularities  in  public  commons.  But 
both  the  tourn  arid  the  leet  have  been  for  a  long  time  in  a 
declining  way :  a  circumftance,  owing  in  part  to  the  dif- 
charge  granted  by  the  ftatute  of  Marlbridge,  52  Heri.  III. 
c.  10.  to  all  prelates,  peers,  and  clergymen  from  their  at- 
tendance  upon  thefe  courts  5  which  occafioned  them  to  girow 
into  difrepute.  And  hence  it  is  that  their  bufmefs  hath  for 
the  moft  part  gradually  devolved  upon  the  quarter  feffions : 
which  it  is  particularly  dircfted  to  do  in  fome  cafes  by  ftatute 
I  Ed.  IV.  c.  2. 

• 

II.  The  court  of  the  coroners  ^  is  alfo  a  court  of  record,  to 
inquire,  when  any  one  dies  in  prifon,  or.  comes  to  a  violent 
or  fudden  death,  by  what  manner  he  came  tp  his  end;  And 
this  he  is  only  entitled  to  do  fuper  vifum  corporis.  Of  the 
coroner  and  his  office  we  treated  at  large  in  a  former  vo- 
lumc  ^,  among  the  public  officers  and  minifters  of  the  king- 
dom  -,  and  therefore  fliall  not  here  repeat  our  inqiiiries :  only 
mentioning  his  court,  by  way  of  regularity,  among  the 
criminal  courts  of  the  nation. 

b    Stlernh.  de  jur,  Gcth.  /.  i.  c.  2.     2  Hawk.  P.  C.  4.2. 
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12.  The  court  of  thc  cleri  of  the  marlet^  is  incident  to 
every  fair  and  market  in  the  kingdonii  to  puniih  mifdemef- 
nors  therein ;  as  a  court  of  pie  poudre  is,  to  determine  all 
difputes  relating  to  privatc  or  civil  property.  Thc  objeft  o£ 
this  jurifdiiSlion  ^  is  principally  the  cognizance  of  weights 
and  meafures,  to  try  whether  they  be  according  to  the  truc 
ftandard  thereof,  or  no :  which  ftandard  was  antiently  com* 
mitted  to  the  cuftody  of  the  bifhop,  who  appointed  fome 
clerk  under  him  to  infpeft  the  abufe  of  them  more  narrowly: 
and  hence  this  oiEcer,  tliough  now  ufually  a  layman,  is 
called  the  clerk  of  the  mjirket  ^,  If  they  be  not  according 
jto  the  ftandard,  then,  befides  the  punifliment  of  the  party 
by  fine,  the  weights  and  meafures  themfelves  ought  to  be 
burnt.  This  is  the  moft  inferior  court  of  criminal  jurifdic- 
•  tion  in  the  kingdom  j  though  the  objefts  of  it*s  coercion  ' 
were  efteemed  among  the  Romans  of  fuch  importance  to  thc 
public,  that  they  were  committed  to  the  care  of  fome  of  tlieir 
moft  dignified  magiftrates,  the  curule  aediles. 

IL  There  are  a  few  other  criminal  courts  of  greater  dig- 
nity  than  many  of  thefe,  but  of  a  more  confined  and  partial 
jurifdiftion ;  extending  only  to  fome  particular  places,  which 
the  royal  favour,  confirmed  by  acSb  of  parliament,  has  diC- 
tinguifhed  by  the  privilege  of  having  peculiai'  courts  of  thcir 
own,  for  the  punifliment  of  crimes  and  mifdemefnors  ariiing 
within  the  bounds  of  their  cognizance.  Thefe,  not  bcing 
univerfaliy  difperfed,  or  of  general  ufe,  as  the  former,  but 
confined  to  one  fpot,  as  well  as  to  a  determinate  fpecics  of 
caufes,  may  be  denominated  private  or  fpecial  courts  of  cri- 
minal  jurifdiftion. 

I  SPEAK  not  here  of  ecclefiaftical  courts  \  which  punifh 
fpiritual  fins,  rathcr  than  temporal  crimes,  by  penance,  con- 
trition,  and  excommunication,  profalute  animae ;  or,  which 
is  looked  upon  as  equivalent  to  all  thc  rcft,  by  a  fum  of  mo- 

«  4  Inft.  273.  22  Car.  H.  c.  8.     23  Car.  II.  c.  ri. 

f  See  ftat.  ly.Can  II.  c.  19.  g  Bacon  of  Efigliih  Gov.  b.  x.  c.  S. 
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ncy  to  thc  ofBcers  of  the  court  by  way  of  commutation  of 
penance.  Of  thefe  we  difcourfed  fufficiently  in  the  prcced* 
ing  book  *.  I  am  now  fpcaking  of  fuch  courts  as  proceed 
according  to  the  courfc  of  the  common  law;  which  is  a 
ftranger  to  fuch  unaccountable  barterings  of  public  juftice. 

j.  And,  firft,  the  court  of  the  lordjleward^  treafurer^  or 
tomptroUer  of  the  king*s  hoiijbold^^  was  inftituted  by  ftatute 
3  Hen.  VII,  c;  14.  to  inquire  of  feloriy  by  any  of  the  king^s 
fworn  fcrvants,  in  the  checque  roU  of  the  houihold,  under 
the  degree  of  a  lord,  in  confcderating,  compaffipg,  confpir-i 
ing,  and  imagining  the  death  or  deftruftion  of  tbe  king,  or  any 
lord  or  other  of  his  majefty*6  privy  council,  or  thc  lord  fteward^ 
treafurer,  or  comptroUer  of  the  king*s  houfe.  The  inqmryji 
and  trial  thereupon,  muft  be  by  a  jury  according  to  tfae  courfe 
of  thc  common  law,  confifting  of  twclve  fad  men,  (that  isj 
fober  and  difcreet  perfons)  of  the  king's  houihokl» 

2.  The  court  of  the  krdjle^mrd  of  the  king*s  houjboldy  op 
(in  his  abfence)  of  the  treafurer,  comptroUer,  and  fteward  of 
tbe  marjhalfea  "^,  was  crefted  by  ftatute  33  Hen.  VIII.  c.  12,. 
with  a  jurifdi£lion  to  inquire  of,  hear,  and  determine,  aU 
treafons,  mifprifions  of  treafon,  murders,  manflaughtersn 
bloodftied,  and  other  malicious  ftrikings;  whereby  blood  fiialt 
be  flied  in,  or  v/ithin  the  limits,  (that  is,  within  two  hundred 
feet  from'  the  gate)of  any  of  th^  palaces  and  houfes  of  the  kingj^ 
pr  any  other  houfe  where  the  royal  perfon  ftiall  abide.  The  pro-» 
ceedings  are  alfo  by  jury,  both  a  grand  and  petit  one,  as  at 
common  law,  taken  out  of  the  officers  and  fworn  fervants  of 
the  king's  hQuflioId.  The  form  and  folemnity  of  the  proccfs» 
particularly  with  regard  to  the  execution  of  the  fentence 
for  cutting  ofF  the  hand,  which  is  part  of  the  puniftiment  for 
flicdding  blood  in  the  king's  court,  are  very  minutely  fet  forth 
in  the  faid  ftatute  33  Hen.  VIII.  and  the  feveral  officers  of 
the  fervants  of  the  houfliold  in  and  about  fuch  cxecution  arQ 


I»  Sce  Vol.  III.  pag.  61,  *  Ihid*     2  Hal.  P.  C.  7. 
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«leiicribed }  from  die  (eijeant  of  the  voodryard,  vho  fttmiihes 
the  choppiag-^Uock,  to  tbe  feijeant  farrier,  who  brings  faol 
irons  to  fcar  the  ftump.  * 

3.  As  in  the  preccding  bodk  ^  we  mentioncd  the  courts  of 
ihe  two  univerfities,  or  their  chancellor*s  courts,  for  the  re- 
drefs  of  civil  injuries  j  it  will  not  be  impropcr  now  to  add  a 
fliort  word  concerning  the  jurifdiftion  of  their  criminal 
courts,  which  is  cqually  terge  and  extenfive.  The  chan- 
cellor^s  court  of  Oxford  (with  which  uniVerfity  thc  author 
hath  been  chiefly  converfant,  though  probably  that  of  Cam- 
bridge  hath  alfo  a  fimiiar  jurifdi£):ion)  hath  authority  to  de- 
termine  aU  caufes  of  property,  wherein  a  privileged  perfou 
is  one  of  the  partics,  except  only  caufes  of  freeholdj  and 
alfo  all  criminali  offences  or  mifdemefnors  under  the  degree 
of  treafon,  felony,  or  mayhem.  The  prohibition  of  med- 
dling  with  freehold  ftill  continues :  but  the  trial  of  treafon, 
felpny,  and  mayhem,  by  a  particular  charter  is  committed 
to  the  univerfity  jurifdi£tion  in  another  court,  namcly,  thc 
^ourt  of  the  iprd  highjleward  of  the  univerfity, 

FoR  by  the  charter  of  7  Jun.  2  Henl  IV.  (confirme^, 
among  the  reft,  by  the  ftatute  13  Eliz.  c.  29,)  cognizance  is 
granted  to  the  univerfity  of  Oxford  of  all  indidlments  of 
treafons,  infurreftions,  felony,  and  mayhem,  which  (hall 
bc  found  in  any  of  the  king^s  courts  againft  a  fcholar  or  pri- 
vileged  perfonj  and  they  are  to  be  tried  before  thc  high 
fteward  of  the  unirerfity,  or  his  deputy,  who  is  to  be  nomi« 
nated  by  the  chanccllor  of  the  univerfity  for  the  time  being. 
But,  whcn  his  ofEce  is  called  forth  into  aftion,  fuch  high 
fteward  muft  be  approved  by  the  lord  high  chancellor  of 
England  \  and  a  fpecial  commiflion  under  the  great  feaji  is 
given  to  him,  and  others,  to  try  the  indidtment  then  depend- 
ing^  according  to  the  law  of  the  land  and  the  privileges  of 
the  faid  yniverfity.    When  therefore  an  indiftment  is  found 

1  See  Vol.  III.  pa|.  83, 
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at  thc  afiifes,  or  clfcwhcrc,  againft  any  fcholar  of  thc  uni- 
vcrfitY,  or  othcr  privilcged  pcrfon,  tbc  vicc-chanccUor  raay 
claim  thc  cognizancc  of  it ;  and  (whcn  claimcd  in  duc  timc 
and  manncr)  it  ought  to  bc  allowcd  him  by  thc  judgcs  of 
affife:  and  thep  it  comes  to  bc  tricd  in  thc  high  fteward^s^ 
court.  But  the  indidlment  muft  firft  be  found  by  a  grand 
jury,  and  then  the  cognizancc  claimed :  for  I  takc  it  that 
thc  high  fteward  cannot  procced  originally  ad  inquirendum ; 
but  only>  after  inqueft  in  the  common  law  courts,  ad  audien^ 
dum  et  determinandum,  Much  in  the  fame  manner,  aS| 
whcn  a  peer  is  to  be  tried  in  thc  court  of  the  lord  high 
fteward  of  Grcat  Britain,  thc  indidment  muft  firft  bc  found 
at  thc  affifes,  or  in  the  court  of  king's  bench,  and  then  (in 
confequencc  of  a  writ  pf  certiorarij  tranfmitted  to  be  finally 
heard  and  determined  beforc  his  grace  the  lord  high  fteward 
and  the  pecrs, 

0 

When  thc  cognizancc  is  fo  aliowed,  if  thc  oiFence  bc 
inter  minora  crimina,  or  a  mifdemefnor  only,  it  is  tricd  in  thc 
chancelior's  court  by  thc  ordinary  judge.  But  if  it  bc  for 
trcafon,  felony,  or  mayhcm,  it  is  thcn,  and  thcn  oilly,  to  bc 
determined  before  thc  high  ftcward,  under  the  king^s  fpccial 
commiffion  to  try  the  fame.  The  proccfs  of  the  trial  is  this. 
-The  high  fteward  iffiies  onc  precept  to  the  fherifF  of  thc 
county,  who  thercupon  returns  a  pz^nel  of  eighteen  frcc- 
holders  j  and  anothcr  precept  to  the  bedells  of  the  univcrCty, 
who  thcreupon  return  a  panel  of  eighteen  matriculated  lay- 
men,  **  /aicos  privilegio  univerfitatis  gaudentes ;"  and  by  a 
jury  formed  de  medietate^  half  of  freeholders  and  half  of 
matriculated  pcrfons,  is  the  indiftmentto  be  tricd  ;  and  that 
in  the  Guildhall  of  the  city  of  Oxford.  And  if  execution 
be  neccflary  to  be  awarded,  in  confcquence  of  finding  the 
party  guilty,  the  flieriff  of  the  county  muft  execute  the 
univerfity  procefs ;  to  which  he  is  annually  bound  by  an 
cath. 
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I  HAVE  been  the  more  minute  in  defcribing  thefe  proceed- 
ings,  as  there  has  happily  been  no  occafion  to  reduce  them 
into  prafticefor  more  than  a  century  paft ;  nor  will  it  perhaps 
cver  be  thought  advifeable  to  revive  them:  though  it  is  not  a 
right  that  merely  refts  infcriptis  or  theory,  but  has  formerly 
often  been  carried  into  execution.  There  are  many  inftances, 
one  in  the  reign  of  qucen  Elizabeth,  two  in  that  of  James 
the  firft,  and  two  in  that  of  Charles  the  firft,  where  indidl- 
xnents  for  murder  havc  been  challenged  by  the  vice-chancellor 
at  the  affifes,  and  afterwards  tried  beforc  the  high  fteward 
by  jury.  The  commiffions  under  the  great  feal,  the  fheriflPs 
and  bedeirs  panels,  and  all  the  other  proceedings  on  the  trial 
of  the  feveral  indidments,  are  ftiil  extant  in  the  archives  of 
that  univerfity. 


ASq»  .    FvBLte  BookIV. 


H  T 


CHAPTER  THE  TWENTIETH» 


OP    SUMMARY    CONVICTIONS, 


WE  are  next,  according  to^the  plan  1  have  laid  down^ 
totakeintoconfiderationtheprocecdings  in  the  courta 
of  criminal  jurifdiftion,  in  order  to  the  puniftimcnt  of  o£* 
fences.  Thefe  are  plain,  eafy,  and  reguiar;  the  law  not 
admitting  any  fiftions,  as  in  civil  caufes,  to  take  place  wherc 
the  life,  thc  liberty,  and  the  fafety  of  the  fubjefl:  are  more 
immediately  brought  into  jeopardy.  And  thefe  procecding» 
are  div.ifible  into  two  kinds ;  fummary^  and  regular :  of  thc 
formcr  of  which  I  fliall  briefly  fpeak,  before  we  enter  upoK 
the  latter,  which  will  rcquire  a  morc  thorough  and  particular 
czamination. 

By  Tifummary  proceeding  I  mcan  principally  fuch  as  is  dr 
tedcd  by  feveral  aSs  of  parliament  (for  the  common  law.is 
a  ftrangerto  it,  unlefs  in  the  cafe  of  contempts)  for  ihe  con- 
viftion  of  oflFenders,  and  the  infli£ting  of  certain  penaltie$ 
created  by  thofe  a£ls  of  pariiament.  In  thefe  there  is  no 
intervention  of  a  jury,  but  the  party  accufed  is  acquitted  or 
condemned  by  the  fuflSrage  of  fuch  perfon  only,  as  the  fta- 
tute  has  appointed  for  his  judge.  An  inftitution  defigned 
profeffedly  for  the  greater  cafe  of  the  fubjeft,  by  doing  him 
fpcedy  juftice,  and  by  not  harafliing  the  freeholders  with  fre- 
quc^t  and  troublefome  attendances  to  try  every  minute  of- 

fence« 
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fence.  But  k  has  of  late  been  fo  far  extended,  as  if  a 
check  be  not  timely  given,  to  threaten  the  difufc  of  out  ad^ 
mirable  and  truly  Engliih  trial  by  jury,  unle&  oadjr  tn  capital 
cafcs.    For^ 

I.  Of  this  fummary  nature  are  all  triab  of  offcticcs  and 
frauds  contrary  to  the  laws  of  the  exclfe^  and  othcr  branches 
of  the  revenue:  which  are  to  be  inquircd  into  and  determined 
by  the  commiffioncrs  of  the  refpeftivc  departments,  or  by 
juftices  of  the  peace  in  the  country  \  officers,  who  arc  all  of 
them  appointed  and  removable  at  the  difcretion  of  the  crovrn. 
And  though  fuch  conviftions  are  abfolutely  neceflary  for  the, 
due  colleftion  of  the  public  money,  and  are  a  fpecieaof  mer- 
cy  to  the  delinquents,  who  would  be  ruined  by  the  expenfe  and 
delay  of  frequeut  profecutions  by  a£tion  or  indiilment;  and 
though  fuch  haa  ufually  bcen  the  conduB  of  the  commiffioners, 
as  fcldom  (if  evcr)  to  affi^rd  juft  grounds  to  complain  of  op- 
preffion;  yet  whcn  we  again  *  confider  the  various  and  alhaoft 
innumerable  branchcs  of  this  revenue  \  which  raay  be  in  their 
turns  the  fubje£b  of  fraud,  or  at  ieaft  complaints  of  fraud, 
and  of  courfe  the  objedls  of  this  fummary  and  arbitrary  ju- 
rifdiftion ;  w^  fliall  find  that  xix^ponMr  of  thefe  officers  of  the 
crown  over  the  property  of  the  people  is  increafcd  to  a  very 
fbrmidable  hcight. 

11.  Another  branch  ©f  fummary  procccdings  is  that  be- 
iatcjuftices  of  the  peace^  in  ordcr  to  inflift  divers  pctty  pecu- 
"■  niary  mul£ts,  and  corporal  penaltics,  dcnounced  by  aci  of 
parUament  for  many  diforderly  ofFences  \  fuch  as  connnoa 
fwearuig,  drunkennefs,  vagrancy,  idicnefs,  and  a  vaft  variety 
of  others,  for  which  I  muft  refcrthc  ftudentto  thc  juflicc- 
books  formerly  cited  **,  and  which  ufed  to  be  formerly  pu- 
niflied  by  the  verdift  of  a  jury  in  the  court-lect.  This  change 
in  the  adminiftration  of  juftice  hath  howevcr  had  fome  mif- 
chieY0U3  cfFcdls  5  as,  i.  The  almoft  entire  difufe  and  con- 
tempt  of  the  court-lect,  and  flicriff^s  tourn,  the  king's  antient 
courts  of  common  law,  formerly  much  revcred  and  refpe£led. 

•  See  VoL  I.  pag.  3x9,  Sff.  I>  Lambar<J  and  B«rn. 
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a.  Thc  burthcnfomc  incrcafc  of  the  bufincfs  of  a  juftice  of 
the  pcacc,  which  difcouragcs  fo  many  gcntlemcn  of  rank  and 
charafter  froni  ading  in  thc  commiilion ;  from  an  apprchen- 
(ion  that  thc  duty  of  thcir  officc  would  take  up  too  much  of 
that  time,  which  they  are  unwilling  to  fpare  from  the  necef- 
fary  conccms  of  their  families,  thc  improvemcnt  of  thcir  un- 
derilandings,  and  their  cngagements  in  other  ferviccs  of  the 
public.  Though  if  all  gcntlcmen  of  fortune  had  it  both  in 
their  power,  and  inclinations,  to  a£l  in  this  capacity,  the 
bufinefs  of  a  juftice  of  thc  peace  wpuld  be  morc  divided,  and 
fall  the  lefs  hcavy  upon  individuals :  which  would  remove 
what  in  the  prefcnt  fcarcity  of  magiftrates  is  really  an  ob- 
jeflion  fo  formidable,  that  the  country  is  greatly  obliged  to 
any  gentleman  of  figure,  who  will  undertakc  to  perform  that 
duty,  which  in  confequence  of  hls  rank  in  life  he  owes 
more  peculiarly  to  his  country.  However,  this  backwardnefs 
to  a£k  as  magiftrates,  ari.fing  greatly  from  this  increafe  of 
fummary  jurifdiftion,  is  prcTduaive  of,  3.  A  third  mifchief : 
which  is,  that  this  truft,  when  flighted  by  gentlcmen,  falls 
of  courfe  into  the  hands  of  thofe  who  are  not  fo;  but  the 
mere  tools  of  office.  And  then  the  extenfive  power  of  a  juf- 
tice  of  the  peace,  which  even  in  the  hands  of  men  of  ho- 
nour  is  highly  formidable,  will  be  proftituted  tb  mean  and 
fcandalous  purpofcs,  to  the  low  cnds  of  felfifli  ambition, 
avarice,  or  perfonal  refentment.  And  from  thefe  ill  cohfe- 
quences  we  may  colleft  thc  prudent  forcfight  of  our  antient 
lawgivers,  who  fufiered  neithet  the  property  nor  thc  punifh- 
ment  of  the  fubjeft  to  be  determined  by  the  opinion  of  any 
one  or  two  men ;  and  we  may  alfo  obferve  the  neceffity 
of  not  deviaring  any  farther  from  our  antient  conftitution, 
by  ordaining  new  penalties  to  be  inflidled  upon  fummary 
conviftions. 


The  procefs  of  thefe  fummary  conviftions,  it  muft  bc 
owned,  is  extremly  fpeedy.  Though  the  courts  of  com- 
mon  law  havc  throwii  in  onc  check  upon  them,  by  making 
it  neccflary  tofumtnon  the  party  accufed  before  he  is  con- 

demned. 
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dcmned.  This  is  now  held  to  bc  aii  iildifpenfiblc  requifitc  ^ : 
Aough  thc  jufticeslong  ftruggled  the  point ;  forgetting  that 
rule  of  natural  reafou  exprefied  by  Seneca^ 

**  ^ijlatuit  aliquidy  parte  inaudita  altera^ 
«*  Aequumlicet^atuerity  haud  aequus  Juit!* 

A  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  juftice,  have  ftri£kly  conformcd :  the  Roman 
law  requiring  a  citation  at  the  leaft ;  and  our  own  common 
law  never  fufferlng  any  fadl  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previoufly  compelled  an  appearance  by  the 
party  concerned.     After  this  fummons,  thc  magiftrate,  in 
fummary  proceedings,  may  go  on  to  examine  bne  or  more. 
witneffes,  as  the  ftatute  may  require,  upon  oath ;  and  then 
make  his  convi£lion  of  the  offender,  in  writing :  upon  which 
he  ufually  iffues  his  warrant,  either  to  apprehend  the  offender^. 
in  cafe  corporai  punifliment  is  to  be  inflifted  on  him ;  or  eife. 
to  levy  the  penalty  incurred,  by  diftrefs  and  fale  of  his  goods. 
This  is,  in  general,  the  method  of  fummary  proccedings  be- 
fore  a  juftice  or  juftices  of  thfr  peace  :  but  for  particulars  we. 
muft  have  recourfe  to  the  feveral  ftatutes,  which  create  the. 
offence,  or  infli£l  the  puniflimcnt :  and  which  ufually  chalk 
out   the  method  by  which  offenders  are  to  be  convifted. 
Otherwife  they  fall  of  courfe  under  the  general  rule,  and 
can  only  be  convifted  by  indidJiment  or  information  at  th^ 
common  law. 

IIL  To  this  head,  of  fummary  procecdings,.  may  alfo  be 
properly  refcrred  the  method,  immemorially  ufed  by  the  fu- 
perior  courts  of  juftice,  of  punifliing  contempts  by  attach" 
ntentf  and  the  fubfequcnt  proceedings  thereon. 

The  contcmpts,  that  are  thus  punifiied,  are  eithcr  direff, 
which  openly  infult  or  refift  the  powcrs  of  the  courts,  br  tlic 
perfons  of  the  judges  who  prefide  there ;  or  elftj  are  con/equen'* 
tialy  which  (without  fuch  grofs  infolci^ce  or  diredl  oppofitionj 

c  Salk»  i8x.    a  Lord  Raym.  1405.       •   ' 
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phinly  teAcl  to  creite  an  utxiverfal  difregard  of  their  autho- 
rity.  The  principal  inftances,  of  eithcr  fort,  that  have  been 
ufualiy  ^  punifhable  by  attachment,  are  phiefly  of  the  foUow- 
ing  kinds.  i.  Thofe  committed  by  inferior  judges  and  ma- 
giftrates :  by  aj^ing  unjuftly,  oppreflively,  or  irregularly,  in 
adminiftering  thofe  pOitions  of  juftice  which  are  intrufted  to 
their  diftribution  \  or  by  dilbbeying  the  king's  writs  iflliing 
out  of  the  fuperioT  courts,  by  proceeding  in  a  caufe  after  it 
i^  put  a  ftop  to  or  rcmoved  by  writ  of  prohibition,  certiorariy 
error  fuperfedeas^  and  the  like»  For,  as  the  king^s  fuperior 
Gourts,  (and  efpecially  the  court  of  king^s  bench)  have  a 
general  fuperintendance  over  all  inferior  jurifdi£lions,  any 
corrupt  or  iniquitous  pra£Kces  of  fubordinate  jiidges  are 
^ontempts  of  that  fuperintending.authority,  whofe  duty  > 
it  is  to  keep  them  within  the  bounds  of  jnftice.  2.  Thofe 
Committed  by  fherifFs,  bailifFs,  gaolers,  and  other  ofRcers  of 
the  court  i  by  abufing  the  procefs  of  the  law,  or  deceiving 
the  parties,  by  any  aSs  of  oppreflSon,  extortion,  collufivc 
behaviour,  or  culpable  negleft  of  duty.  3.  Thofe  com-- 
mitted  by  attorneys  and  folicitors,  who  are  alfo  officers  of 
the  rfefpc£Hfe  courts  :  by  grofs  inftances  of  fraud  and  cor- 
ruption,  injufticetotheir  clicnts,  or  othcr  difhoneft  prafticc. 
For  the  mal-pfadlice  of  the  officers  reflefts  fome  difhonour 
on  their  emplbyers :  and,  if  frequent  or  tmpunifhed^  create» 
arrtOiTg  the  people  a  difguft  againft  the  courts  themfelves, 
4*  Thofe  committed  b'y  jurymen,  in  collateral  matters  re- 
lating  to  the  difcharge  of  their  oflice :  fuch  as  •  making  de- 
faulf,  when  fummoned ;  refufing  to  be  fworn,  or  to  givc 
any  verdift ;  cating  or  drinking  without  the  leave  of  thc 
courty  and  efpecially  at  the  coft  of  either  party ;  and  othcr 
mifbehaviours  or  irFeguiarities  of  a  fimilar  kind :  but  not 
iii  the  mere  ex.ercife  of  their  judfcial  capacities>  as  by  giv- 
ing  a  falfe  w  erroneaus  verdrft.  5.  Thofe  committed  by 
witneflTes :  by  making  default  when  fummoned,  refufing  to 
be  fworn  or  examined,  or  prevaricating  in  their  evidence 
when  fworn.  6.  Thofe  committed  by  parties  to  any  fuit 
or  proceeding  before  the  court :  as  by  difobedicnce  to  any 

d  a  Hawk.  F.  C.  141,  ^r. 
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rule  or  order,  made  in  the  progrefs  o(  a  iraufe;  by  non- 
payment  of  cofts  awarded  by  the  coiirt  upOn  a  motion ;  6t 
by  non^obfervance  of  awards  dtily  made  by  arbitrators  or  uin« 
pires,  after  having  entered  intp  a  rule  for  fubmitting  to  fuch 
determination  •.  Indeed  the  attdchment  for  nioft  of  this  fpecies 
of  contempts,  and  efpeciallyfor  non-paymentof  cofts  and  ironr 
performance  of  awards,  is  to  be  looked  upon  rather  as  a  civil 
execution  {q)  for  the  benefit  of  the  injtired  party ;  thpugh  car- 
tied!  on  in  the  fliape  of  a  ciimiiial  procefs  for  a  cbntenipt  of 
the  authority  of  the  court.  And  therefore  it  hath  been  held 
that  fuch  contempts,  and  the  procefs  th^reon,  beirig  pro- 
perly  the  civil  remedy  of  individuals  fot  a  private  injury,  are 
hot  releafed  or  afieded  by  a  general  a£t  of  paf don  (r).*  And, 
upon  a  fimilarprinciple,  obcdience  toanynile  of  court  mayalfo 
by  ftatute  to  Geo»  III.  c.  50;  bc  enforced  againft  any  perfon 
havingprivilegeof  parliament  by  the  procefs  of  diftrefsiiifinite. 
7.  Thofe  committed  by  any  other  perfons  undet  the  degrcc 
of  a  peer :  and  eveii  by  peers  themfehxs,  when  enormoua 
and  accompanied  with  violence,  fuch  asiforcible  refcous  and 
the  like^ ;  or  when  they  import  a  difobedience  to  the  king's 
great  prerogative  writs,  of  prohibition,  hdbeas  corpus  ^^  dnd 
the  reft.  Some  of  thefe  contempts  may  arife  in  the  face  of 
the  court  5  as  by  rude  and  contumelioiis  behavioiir ;  by  ob- 
ftinacy,pervcrfenefs,or  prevarication;  by  bireach  of  the  peace, 
or  any  wilful  difturbance  whatever :  others  in  the  ^bfehce  of 
the  party  5  as  by  difdbeying  or  treating  with  diftefpedl:  thc 
king's  writ,  or  the  rulcs  or  proceft  of  the  court ;  by  pervcrt- 
'  ing  fuch  writ  or  procefs  to  the  purpofes  of  private  malicc^  ex- 
tortion,  or  injufticc  ;  by  fpeakiilg  or  writirig  contemptuoufly 
of  the  coUrt,  or  judges,  a£l;ing  in  their  judicial  capacity ;  by 
printing  falfe  accounts  (or  even  true  ones  without  fjtdper  per- 
miffion)  of  caufesthen  dependmg  in  judgment  \  and  by  any 

•    «  Sec  Vol.  Ili.  jiag.  17«  f  4  Burr.  632.  Lords  Joum-  7  Febr. 

f  Styl.  2271;    2  Hsiwk.  P.  C.  X52*    %  Jun.  1757« 
Cro.  Jac.  419.     Salk.  586.  ^ 
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{q)  [Rex  V.  Stokes,  Cowp.  136.  Trin.  term,  14  Geo.  III.  B.  R'.] 

(r)  [Rex  <y.  Stokes,  Mich.  23  Geo.  IL  K.B.  cited  in  theabove 
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thiag  infhptt  that  demonftrates  a  grofs  want  of  that  regard 
and  refpe£i,  which  when  once  courts  of  juftice  are  deprived 
of,  their  authority  (fo  neceflary  foi;  the  good  order  of  the 
kingdom)  is  entirely  loft  among  the  people. 

The  procefs  of  attachment,  for  thefe  and  the  like  con- 
tempts,  muft  neceflarily  be  as  antient  as  the  laws  themfelvcs» 
For  laws,  without  a  competent  authority  to  fecure  their  ad- 
miniftration  from  difobedience  and  contempt,  would  be  vain 
and  nugatory.  A  power  therefore  in  the  fupreme  courts  of 
juftice  to  fupprefs  fuch  contempts,  by  an  immediate  attach- 
ment  of  the  offender,  refuks  from  the  firft  principles  of  judi- 
cial  eftablifliments,  and  muft  be  an  infeparable  attendant 
upon  every  fuperior  tribunal.  Accordingly  we  find  it  aftually 
cxercifed,  as  early  as  the  annals  of  our  law  extend.  And, 
though  a  very  learned  author  ^  feems  inclinable  to  derive  this 
procefs  from  the  ftatute  of  Weftm.  2.  13  Edw»  I.  c.  39. 
(which  ordains,  that  in  cafe  the  procefs  of  the  king's  courts 
be  rejijled  by  the  gower  of  any  great  man,  the  flieriff  fliall 
chaftife  the  refifters  by  imprifonment,  **  a  qua  noTudeliheren- 
^^  tur  fitie  fpeciali  praecepto  domini  regis  :"  and  if  the  ftieriff 
himfelf  be  refifted,  he  fliall  certify  to  the  courts  the  names 
of  the  principal  offenders,  tlieir  aiders,  confenters,  com- 
mariders,  and  favourers,  and  by  a  fpecial  writ  judicial  they 
(hail  be  attached  by  their  bodies  to  appear  before  the  court, 
and  if  they  be  convi£ted  thereof  they  fliail  be  puniflied  at  the 
king's  pleafure,  without  any  intcrfering  by  any  other  perfon 
whatfoever)  yet  he  afterwards  more  juftly  concludes,  that  ic 
is  a  part  of  the  la*iv  of  the  land ;  and,  as  fuch,  is  eonfirmed  by 
the  ftatute  of  magna  carta, 

.  If  the  contenipt  be  committed  in  the  face  of  the  court,  the 
offender  may  be  inftantly  apprehended  and  imprifoned,  at  the 
difcretion  of  the  judges  j,  without  any  farther  proof  or  exami- 
nation.  But  in  matters  that  arife  at  a  diftance,  and  of  which 
th6  court  cannot  have  fo  perfeft  a  knowlege,  unlefs  by  thc 
confeflion  of  the  party  or  the  teftimony  of  others,  if  the 
judges  upon  ciffidavif  fee  fufiicient  ground  to  fufpe£l  that  a 

k  Gilb.  Hift.  C.  P.  ck    3«  .  j  Staundf.  P.  C.  73.  b. 

contempt 
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contempt  has  been  committed/tbey  either  make  a  rule  on 
the  fiifpefted  party  to.fhew  caufe  why  an  attachment  (hould 
not  iiTue  againft  him  * ;  or,  in  very  flagrant  inftances  of  con- 
tempt,  the  attachment  ifliies  in  the  firft  inftance  ^* ;  as  it  alfo 
does,  if  no  fufficient  caufe  be  fliewn  to  difcharge,  and  there- 
upon  the  court  confirms  and  makes  abfolute,  the  original 
rule.  This  procefs  of  attachment  is  merely  intended  to  bring 
the  party  into  court :  and,  when  there,  he  muft  either  ftand 
committed,  or  put  in  bail,  in  order  to  anfwer  upon  oath  to 
fuch  interrogatories  as  fliall  be  adminiftered  to  him,  for  the 
better  information  of  the  court  with  refpedi  to  the  circum- 
ftances  of  the  contempt.  Thefe  interrogatories  are  in  the 
nature  of  a  charge  or  accufatiqn,  and  muft  by  the  courfe 
of  the  court  be  exhibited  within  the  firft  four  days  * :  and,  if 
any  of  the  interrogatories  is  improper,  the  defendant  may 
refufe  to  anfwer  it,  and  move  the  court  to  have  it  ftruck 
out  °*.  If  the  party  can  clear  himfelf  upon  oath,  he  is  dif- 
charged  ;  but,  if  perjured,  may  be  profecuted  for  the  per- 
jury ".  If  he  confeflTes  the  contempt,  •the  court  will  pro- 
ceed  to  correft  him  by  fine,  or  imprifonment,  or  both,  and 
fometimes  by  a  corporal  or  infamous  punifliment**.  If  the 
contempt  be  of  fuch  a  nature,  that,  when  the  faft  is  once 
acknowleged,  the  court  can  receive  no  farther  information 
by  interrogatories  th^n  it  is  already  poflefled  of,  (as  iu  thc 
cafe  of.  a  refcous  p)  the  defer^dant  may  be  admitted  to  make 
fuch  fimple  acknowlegement,  and  receive  his  judgment, 
"without  anfwering  to  any  interrogatories :  but  if  he  wil- 
fully  and  obftinately  refufes  to  anfwer,  or  anfwers  in  an 
evafive  manner,  he  is  then  clearly  guilty  of  a  high  and. 
repeated  contempt,  to  be  puniflied  at  the  difcretion  of  the 
court. 

It  cannot  have  efcaped  the  attention  of  the  reader,  that 
this  method,  of  making  the  defendant  anfwer  upon  oath  to 
a  criminal  charge,  is  not  agreeabie  to  the  genius  of  thc 

i  Styl.  277.  n  6  Mod.  73. 

k  ^aJk.  84.    Stra.  185.  564.  ^  Cro.  Car,  146. 

1  6  Mod.  73.  PThekJDg-y.Elkins.M.SGeo.III.B.R. 


*n  Stra.  444, 
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eomipon  law  in  mj  other  inftance  ^ ;  and  (bems  indeed  to 
have  been  derived  to  the  courts  of  king'8  bench  and  common 
pleas  thrqugh  the  medium  of  the  courts  of  equity.  For  the 
whole  procefs  of  the  courts  of  equity,  in  the  feveral  ftages 
of  a  caufe,  and  finally  to  enforcc  their  decrees,  was,  till 
the  introdu£lion  of  fequeftrations,  in  the  nature  of  a.pro^ 
cefs  oJF  contempt ;  a£):ing  only  in  perfonam  and  not  in  rem* 
And  there,  aftcr  the  party  in  contempt  has  anfwired  the  in^ 
terrogatprie$,  fuch  his  anfwer  may  be  contradidied  and  diC. 
proved  by  affidavtts  of  the  adrerfe  party :  whereas,  in  thc  courts 
of  law,  the  admiilion  of  the  party  to  purge  hinifelf  by  oath  is 
more  fayourable^to  his  liberty,  though  perhaps  not  lefs  dan-* 
gerous  to  his  confciencc ;  for,  if  he  clears  himfelf  by  hii 
anfwers,  the  complaint  is  totally  difmifled.  And,  with  regard 
^o  this  fingular  mode  of  trial,-  thus  admitted  in  this  one 
particular  inftance,  I  fliall  only  for  the  prefent  obferve, 
that  as  the  procefs  by  attachment  in  general  appears  to  be  ex- 
tremely  antient ',  and  has  in  more  modem  times  been  recog^ 
jiized,  approved,  aiid  confirnjed  by  feveral  exprefs  afts  of 
parliament  %  fo  the  method  pf  examining  the  delinquent 
himfelf  upon  oath,  with  regard  to  the  contempt  alleged,  i^ 
^t  leaft  of  as  high  antiquity  %  ^nd  by  long  and  immemoria) 
ufage  is  now  become  the  law  of  the  land. 

q  Sce  Vol.  III.  pag.  loo,  ipx.  I|»  ft.  2.  ^.  «.  §.  4.  9  &  10  W.  IH.x 

r  Yearb.  20  Hen.  VI.  37.  %%  £dw.  c.  15.  12  Ann.  ft.  2.  e.  15;  §•  5. 

|V.  29.  »  M.   5  Edw.  IV.  rotf  75.  citt4  iiQi 

«  Sut.  43  Eliz.  c«  6f  §.  3.  13  Car.  Raft.  Ent.  %^%*  pl«  5* 
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E  are  now  to  confider  the  regular  and  ordinary  me- 
thod  of  proceeding  in  the  courts  of  criminal  jurifdic- 
tion  •,  which  may  be  diftributed  under<welve  general  heads, 
foUowrng  cach  other  in  a'  progreffive  order :  viz,  i .  Arreft  j 
2.  Ccmmitment  and  bail ;  3.  Profecution ;  4.  Procefs  j 
5.  Arraignment,  and  it's  incidents;  6.  Plea,  and  iflue; 
7.  Trial,  and  conviftion ;  8.  Clergy  j  9.  Judgment,  and 
it's  confequences ;  10.  Reverfal  of  judgment  j  11.  Re- 
prieve,  or  pardon;  12.  Execution:  all  which  will  bc 
difcufled  in  the  fubfequent  part  of  this  book. 

FiRST  then,  of  an  arrefi :  which  is  thc  apprehending  or 
xeftraining  of  one's  perfon,  in  order  to  be  forthcoming  to 
anfwer  an  alleged  or  fufpefted  crime.  Tp  this  arreft  all  per» 
fons  whatfoever  are,  without  diftin^ion,  equally  liable  in  all 
criminal  cafes :  but  no  man  is  to  be  arrefted,  unlcfs  charged 
with  fuch  a  crime,  a»  will  at  leaft  juftify  holding  him  to 
bail,  when  taken.  And,  in  general,  an  arreft  may  \ic  made 
four  ways  :  i.  By  warrant :  2,  By  an  officer  witliout  war- 
rant :  3.  By  a  private  perfon  alfo  without  warrant:  4.  By 
an  hue  and  cry, 

T  4  I.   AWAR- 
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I.  A  WARRANT  may  bc  granted  in  cxtraordmary  cafes  by 
the  privy  council,  ot  fccretaries  of  ftate  *  5  but  ordinarily  by 
jufticcs  of  the  peace.  This  they  may  do  in  any  cafcs  where 
they  have  a  jurifdiftion  over  the  ofFence  ;  in  order  to  compel 
the  perfon  accufed  to  appear  before  them  ^ :  for  it  would  be 
abfurd  to  give  them  power  to  examine  an  ofFender,  unlefs 
they  had  alfo  a  power  to  compel  him  to  attend,  and  fubmit 
to  fuch  examination.  And  this  extcnds  undoubtedly  to  all 
treafons,  felonies,  and  breaches  of  'the  peace ;  and  alfo  to 
all  fuch  ofFences  as  they  have  power  to  punifh  by  ftatute. 
Sir  Edward  Coke  indeed  ^  hath  laid  it  down,  that  a  juftice  of 
the  peace  cannot  iflue  a  warrant  to  apprehend  a  felon  upon 
bare  fufpicion ;  no,  not  even  till  an  indiftment  be  aftually 
found  :  and  the  contrary  praftice  is  by  others  **  held  to  be 
grounded  rather  upon  cpnnivance,  than  the  exprefs  rule  of 
law ;  though  now  by  long  cuftom  eftabliflied.  A  doftrine, 
which  would  in  moft  cafes  give  a  loofe  to  felons  to  efcape 
without  punifhment ;  and  therefore  fir  Matthew  Hale  hath 
combated  it  with  inVincible  authority,  and  ftrength  of  rea- 
fon :  maintaining,  i.  That  a  juftice  of  peace  hath  power  to 
ifTue  a  warrant  to  apprehend  a  perfon  accufed  of  felony, 
though  not  yet  tndiSed  ® ;  and,  2.  That  he  may  alfo  iffiie  a 
warrant  to  apprehend  a  ipcvfonfujpe^ed  oi  felony,  though  the 

*  original  fufpicion  be  not  in  himfelf,  but  in  the  party  that 
•prays  his  warrant ;  becaufe  he  is  a  competent  judge  of  the 

probability  ofFered  to  him  of  fuch  fufpicion.  But  in  both 
cafes  it  is  fitting  to  examine  upon  oath  the  party  requiring  a 
warrant,  as  weli  to  afcertain  that  there  is  a  felony  or  other 
crime  a£l:ually  committed,  without  which  no  warrant  fhould 

•  be  granted ;  as  alfo  to  prove  the  caufe  and  probability  of  fuf- 
pedting  the  party,  againft  whom  the  warraht  is  prayed^ 
This  warrant  ought  to  be  under  the  hand  and  feal  of  the 
juftice,  fhpuld  fet  forth  the  time  and  place  of  making,  and 
the  caufe  for  which  it  is  made,  and  fhould  be  direfted  to  th^ 

a  I  Lord  Raym*  65*  d  %  Hawlc.  P.  C.  84. 

b  a  Hawk.  P.  C.  84,  «  2  Hal.  P.  C.  108, 

c  4lniV«  i;^.  f  J6id.  xio^ 

confta- 
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conftable,  or  other  peace  oiEcer,  (or,  k  may  be,'"to  any  privatc 
perfon  by  name  ^)  requiring  him  to  bring  thc  party  either 
generaliy  before  any  juftice  of  the  peace  for  the  county,  or 
only  before  the  juftice  who  granted  it ;  the  warrant  in  thc 
latter  cafe  being  called  '^fpectal  warrant  *.  A  general  war- 
rant  to  apprehend  all  perfons  fufpefted,  without  naming  or 
particularly  defcribing  any  perfon  in  fpecial,  is  illegal  and 
void  for  it*s  uncertainty  ^  5  for  it  is  the  duty  of  the  magi- 
ftrate,  and  ought  not  to  be  left  to  the  officer,  to  judge  of  the 
ground  of  fufpicion.  And  a  -warrant  to  apprehend  all  per- 
fons,  guihy  of  a  crime  therein  fpecified,  is  no  legal  warrant ; 
for  the  point,  upon  which  it's  authority  refts,  is  a  fa£t  to 
be  decided  on  a  fubfequent  trial  5  namcly,  whether  the  pef- 
fon  apprehended  thcveupon  be  really  guilty  or  not.  It  is 
therefore  in  faft  no  warrant  ,at  all  \  for  it  will  not  Juftify 
the  officer  who  a£ts  under  it  ^  \  whereas  a  warrant,  pro- 
perly  penned,  (even  though  the  magiftrate  who  iflues  it  fhould 
exceed  his  jurifdiftion)  will,  by  ftatute  24  Geo,  11.  c.  44. 
at  all  events  indemnify  the  officer,  who  executes  the  fainc 
minifterially.  And,  when  a  warrant  is  received  by  the 
officer,  he  is  bound  to  execute  it,  fo  far  as  the  jvirifdiftion 
of  the  magiftrate  and  himfelf  extends.  A  warrant  from  the 
chief,  or  pther,  juftice  of  the  court  of  king's  bench  extends 
all  over  the  kingdom  :  and  is  tejlid^  or  iatedj  England ;  not 
Oxfordjhire^  Berks^  or  other  particular  county.  But  the 
warrant  of  a  juftice  of  the  peace  in  one  county,  as  York- 
fliire, -muft  be  backed,  that  is,  figncd  by  a  juftice  of  thc 
peace  in  another,  as  Middlefex,  bqfore  it  can  be  executed 

!                            S  Salk.  176.  reign,  and  under  every  adminlflratioo^ 

h  a  Hawk*  P.  C.  85.  except  the  four  laft  ycars  ofqueenAniie, 

i  l  Hal.  P.  C.  580.  2  Hawk.  P.  C.  down  to  the  year  1763  ;  when   fucb   ii 

22,  warrant  belng  ifTBed  to  apprehend  the 

^  A  pradlice  had  obtained  'm  the  fe<  authors,  printers,  and  publifhers   of  9. 

!'                      cretaries  office  ever  iincethereftoration,  certain  feditious  libel,  it's  validity  was 

I                        jgrounded  on  fome  claufes  in  the  adtsfor  difputed  ;  and  thewarrant  was  adjudged 

legulating  the  prefs,  of  iffuiiig  general  by  the  whole  court  of  king's  bench  to 

vvarrants  to  take  up  .(without  naming  bevoid,  in  the  cafe  of  Money  v.  Leacb» 

any  perfon  in  particular)  the  authors,  Trin»  5  Geo»  III,  B,  R»    After  which, 

printers  and  publiihcrs  of  fuch  obfccne  the  iffuing  of  fuch  gcnersd  warrants  wa» 

or  fcditious  libels,  as  tvcre  particularly  declared   illegal  by  a  vote  of  the  houfe 

'  '          fpecified  in  the  warrant.     When  thofe  of  commoasi     (Com.  Jovrn.  22  Apr. 

ads  expircd  in  1694,  the  fame  pra^ice  1766.) 

W48  iAadvertently  ^ontiaued,  jn  every 

^  there. 
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thm.  Formerly,  regularljr  fpcaking,  therc  cught  to  havc 
been  a  fircfli  warrant  in  cvcry  frefli  county ;  but  thc  pra£licc 
of  backtng  warrants  had  long  prcvailcd  without  law,  and  was 
ftt  laft  authorifed  by  ftatutcs  23  Gco.  IL  c.  26.  and  24  Geo. 
II.  c^55.  And  now,  by  ftatute  13  Gco.  III.  c.  31.  any 
warrant  for  apprchcnding  an  Englifli  ofFender,  who  may  have 
efcapcd  into  Scotland,  and  vtce  verfa^  may  be  endorfed  and 
executed  by  the  local  magiftrates,  and  the  oiFcndcr  conveycd 
back  to  that  part  of  the  united  kingdoms,  in  which  fuch 
ofience  was  committcd. 

2.  Arrests  by  Qfficers^  without  warranty  may  bc  executed 

1.  By  a  jufticc  of  thc  peace  ;  who  may  himfelf  apprehend, 
or  caufe  to  be  apprehendcd,  by  word  only,  any  perfon  com- 
ni^itting  a  felony  or  brcach  of  the  peace  in  his  prefence*'. 

2.  Thc  flieriff,  and  3.  The  coroner,  may  apprehend  any  fc- 
lon  witliin  the  county  without  warrant.  4.  The  conftable, 
of  whofe  ofiicc  wc  formcrly  fpoke  "•,  hath  great  original  and 
inherent  authority  with  regard  to  arrefts.  He  may,  without 
warrant,  arreft  uny  one  for  a  breach  of  thc  peace,  committed 
in  his  view,  and  carry  him  bcfore  a  juftice  of  the  peace. 
And,  in  cafe  of  fclony  a&ua/ly  committed  (/),  or  a  dangerous  , 
wounding  whereby  fclony  is  like  to  enfue,  he  may  upon 
probable  fufpicion  arreft  the  felon  ;  and  for  that  purpofe  is 
authorifcd  (as  upon  a  juftice*s  warrant)  to  break  opcn  doors,  « 
"and  even  to  kill  the  felon  if  he  cannot  otherwife  be  taken  j 
and,  if  he  or'  his  afliftants  be  killed  in  attempting  fuch  ar- 
rcft,  it  is  murder  in  all  concerned ".  5.  Watchmen,  either 
thofe  appointed  by  the  ftatute  of  Wincheftcr,  13  Edw.  I. 
c.  4.  to  keep  watch  and  ward  in  all  towns  from  funfctting  to 
funrifing,  or  fuch.as  are  mere  afliftants  to  the  conftable,  may 
virtute  officii  arreft  all  offenders,  and  particularly  night- 
walkcrs,  and  commit  them  to  ^uftody  till  the  morning  <>. 

I  r  Hal.  P.  C.  86.  -        n  ^  Hal.  P.  C.  88—96. 

«»  Sec  Vol.  I.  pag.  355.  «  Ibid.  98. 

*>'  "  ■  , , s r^ 

{/)  [In  the  cafe  of  Samuel  againtl  Payne  and  others,  Dougl. 
545.  it  was  adjudged  in  the  K.  B.  that  zpeace-cfficer  may  juftify 
an  arreft  on  a  reafonable  charge  of  felony,  without  a  ^arrant^ 
although  it  fhould  afterwards  appear  that  nofelo.ij  had  heen  com^ 
mittedi  but  a  private  indiyidual  cannot.] 

3.  Any 
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3.  Anr  privatc  pcrfori  (and  afortUri  a  peace  officer)  chat 
Is  prefent  when  any  felony  is  comroitted,  is  bound  by  the  law 
to  arreft  the  felon  5  on  pain  of  fine  and  imprifonmcnt,  if  hz 
efcapcs  dirough  the  negligcnce  of  the  ftanders-by  ^.  And 
they  may  juftify  breaking  open  doors  upon  foUowing  fud^t 
felon :  and  if  they  kill  iim,  provided  hc  cannot  be  othcrwife 
taken,  it  is  juftifiable  ;  though  if  tiey  arehilled  in  endeavour- 
ing  to  make  fuch  arreft,  it  is  murder  'J.  Upon  probabk  fut 
picion  alfo  a  private  perfon  may  arreft  the  felon,  or  other 
pcrfon  fo  fufpeclcd'',  But  he  Cannot  juftify  breaking  opei» 
dgors  to  do  it ;  and  if  either  party  kill  the  other  in  the  atr 
tempt,  it  is  manflaughter,  and  no  more '.  It  is  no  more, 
becaufe  there  is  no  malicious  defign  to  kill :  but  it  amounta 
to  fo  much,  becaufe  it  would  be  of  moft  pcrnicious  confc** 
qucnce,  if,  under  pretence  of  fufpedling  felony,  any  private 
perfon  might  break  opcn  a  houfe,  or  kill  another ;  and  alfo 
becaufe  fuch  arrcft  upon  fufpicion  is  barely  permitted  by  thc 
law,  and  not  enjoined,  as  in  the  cafe  of  ^ofe  who  are  prefent 
when  a  fe}ony  is  cqmmitted* 

4.  There  is  yct  another  fpecies  of  arreft,  wherein  both 
officers  and  private  men  arc  concemed,  and  that  is  upon  an 
f)U£  and  cry  raifed  upon  a  felony  committed^  An  hue  (from 
kuer^  to  ihout)  and  cry,  hutefium  et  clamor^  is  the  old  cpm- 
mon  law  procefs  of  purfuing,  with  hom  and  with  voice,  att 
felpns,  and  fuch  a^  have  dangeroufly  wounded  another  ^  It 
is  alfo  mentipned  by  ftatute  Wcftm.  i.  3  £dw.  Uc.  9.  and 
4  Edw.  L  de  cfficio  coronatoris.  But  the  principal  ftatute, 
rclative  to  this  matter,  is  that  of  Winchefter,  13  Edw.  L 
c.  ;  &  4.  which  dire£ls,  that  from  thencefort^  every  coun- 
try  ftiall  be  fo  well  kept,  that  immediately  upon  robberics 
and  felonies  committed,  frefli  fuit  fliaH  be  made  from  town 
to  town,  and  from  county  to  coxinty ;  and  that  hue  and  cty 
ihall  be  raifed  upon  thc  felons,  and  they  that  keep  the  town 
Iball  follpw  with  hue  and  cry,  witb  aU  the  town  and  the 


V  a  Hawk.  P.  C.  74. 

^  a  Hal.  P.  C.  77. 

f  $tat.  30  Qeo.  II.  c.  24, 


•  X  Hal.  P.  C.  S2,  8j« 
Min.  c.  2.  ^.  6« 
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towns  ncar ;  and  fo  hue  and  cry  fliall  be  made  from  town  to 
town^  until  they  be  taken  and  delivered  to  the  flieriff.  And, 
that  fuch  hue  and  cry  may  more  eiFeftually  be  madcj  the 
hundred  is  bound  by  the  fame  ftatute,  c.  3.  to  anfwer  for 
all  robberies  therein  committed,  unlefs  they  take  the  felon  ; 
which  is  the  foundation  of  an  aftion  againft  the  hundred  ", 
in  cafe  of  any  lofs  by  robbery.  By  ftatute  27  Eliz.  c.  13.  no 
hue  and  cry  is  fufficient,  unlefs  made  with  both  horfemen 
and  footmen.  And  by  ftatute  8  Geo.  II.  c.  1 6.  the  conftable 
or  like  officer,  refufing  or  neglefting  to  make  hue  and  cry, 
forfeits  5  / ;  and  the  whole  vill  or  diftrift  is  ftili  in  ftriftnefs 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any 
felony  be  committed  therein  and  the  felon  efcapes.  An  in- 
ftitution,  which  hath  long  prevailed  in  many  of  the  eaftern 
countries,  and  hath  in  part  been  introduced  even  into  the 
Mogul  empire,  about  the  beginning  of  the  laft  century ; 
which  is  faid  to  have  efFeftually  delivered  that  vaft  territory 
from  the  plague  of  robbers,  by  making  in  fome  places  the 
villages,  in  othcrs  the  officers  of  juftice,  refponfible  for  all 
the  robberies  committed  within  their  refpe^lve  diftrifts  '^- 
Hue  and  cry  *  may  be  raifed  either  by  precept  of  a  juftice  of 
the  peace,  or  by  a  peace  officer,  or  by  any  private  man  that 
knows  of  a  felony.  The  party  raifing  it  muft  acquaint  the 
conftable  of  the  vill  with  all  the  circumftanccs  which  he 
knows  of  the  felony,  and  the  perfon  of  the  felon ;  and 
thereupon  the  conftable  is  to  fearch  his  own  town,  and  raife 
all  the  neighbouring  vills,  and  make  purfuit  with  horfe  and 
foot ;  and  in  the  profecution  of  fuch  hu^  and  gry  the  con- 
ftable  and  bis  attendants  have  the  fame  powers,  protedlion, 
ahd  indemnification,  as  if  afting  under  thc  warrant  qf  a  juf- 
tice  of  the  peace.*  But  if  a  man  wantonly  or  malicioufly 
raifes  an  hue  and  cry,  without  caufe,  he  fliall  be  feverely  pu-« 
nifhed  as  a  difturber  of  the  public  peace  ^, 

In  order  to  encourage  farther  the  apprehending  of  certain 
felons,  rewards  and  immunities  are  beftowed  on  fuch  as  bring 
them  to  juftice',  by  divers  adls  of  parliament,     The  ftatutQ 

«  Scc  Vol.  III.  pag.  161  •  XI  Hal.  P.  C.  100— 104^ 

w  Mo4.  Un.  Hift.  ▼!.  383.  vii.  15^»        y  i  Hawk.  P.  C.  75^ 
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4  &  5  W.  &  M.  c.  8.  enafts,  that  fuch  as  apprehend  a  high- 
wayman,  and  profecute  him  to  conviftion,  fhall  receive  a  re- 
ward  of  40  /  from  the  public  5  to  be  paid  to  thcm  (or,  if 
killed  in  the  endeavour  to  take  him,  their  executors)  by  thc 
fherifF  of  the  county  5  befides  the  horfe,  furniture,  arms, 
money,  and  other  goods  taken  upon  the  perfon  of  fuch  rob- 
berj  with  a  refervation  of  the  right  of  any  perfon  frorii 
whom  the  fame  may  have  been  ftolen  :  to  which  the  ftatute 
8  Geo.  II.  c.  16.  fuperadds  10/,  to  be  paidby  the  hundred 
indemnifiedby  fuch  taking.  By  ftatutes  6  &  7  W.  III.  c.  17* 
and  15  Geo.  II.  c.  28.  perfons  apprehending  and  convifting 
any  ofFender  againft  thofe  ftatutes,  refpefting  the  coinage, 
fhall  (in  cafe  the  ofFence  be  treafon  or  felony)  receive  a  re- 
ward  of  forty  pounds  ;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  ftatute  10  &  n  W.  III. 
c.  23.  any  perfon  apprehending  and  profecuting  to  convic-' 
tion  a  felon  guilty  of  burglary,  houfebreaking,  horfefteal- 
ing,  or  private  larciny  to  the  value  of  5  j-,  from  any  fhop, 
warehoufe,  coach-houfe,  or  ftable,  fhall  be  cxcufed  from  all 
parifh  offices.  And  by  ftatute  5  Ann.  c.  31.  any  perfon  (o 
apprchending  and  profecuting  a  burglar,  br  felonious  houfc- 
breaker;^  (or,  if  killed  in  the  attempt,  his  executors)  fhall  bc 
cntitled  to  a  reward  of  40/^ .  By  ftatute  6  Geo.  I.  c.  23.  per- 
fons  difcovering,  apprehending,  and  profecuting  to  convic- 
tion,  any  perfon  taking  reward  for  helping  others  to  their 
ftolen  goods,  fhall  be  entitled  to  forty  pounds.  By  ftatute 
14  Geo.  II.  c.  6,  explained  by  15  Geo.  II.  c.  34.  any  per- 
fon  apprehending  and  profecuting  to  conviftion  fuch  as  fteal 
or  kill  with  intent  to  fteal,  any  fheep  or  other  cattle  fpecifiecj. 
in  the  latter  of  the  faid  acls,  fhall  for  every  fuch  convidlioa 
receive  a  reward  of  ten  pounds.  Laftly,  by  ftatute  16  Geo.  11. 
c.  15.  and  8  Geo.  III.  c.  15.  perfons  difcovering,  appre- 
hending,  and  convifting,  felons  and  others  being  found  at 
large  during  the  term  for  which  they  are  ordered  to  be  tranf- 
ported,  fhall  receive  a  reward  of  twenty  pounds. 

9  The  ftamtes  4.  &  5  W.  &  M.  c.  8.  burfing  the  flieriffs)  are  extcnded  to  tbe 

56  &7  W.  III.  c.  17.  and  ^Ann.  c.  31.  county  palatine  of  Durham,  ty  Statt 

(together  with  3  Gso.  I.  c.  15.  §.  4.  14  Geo.  III.  c.  46«    . 
^hxch  dire^i  the  method  of  re-im- 
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CHAPTER      THE     T  WE  tJ  T  Y-S  E  C  O  M  D. 


6f     COMMITMENT     and    BAIt. 


WH EN  a  delinquent  is  arrefted by  any  of  thc  xncans 
mcntioned  in  the  preceding  chapter,  he  ought  regu- 
larly  to  be  carricd  bcfore  a^  jufticc  of  the  peace :  and  how  he 
is  therc  to  be  treated,  I  fhall  ncxt  fhcw,  under  the  fccond 
liead^  of  commitment  and  baiL 

The  jufticc,  before  whom  fuch  priforicr  is  brought,  ii 
fcaund  immediatcly  to  examiric  the  circumftances  of  the 
crime  alleged :  and  to  this  cnd  by  ftatutc  2  &  3  Ph,  &  M. 
€•  10.  he  LS  to  take  in  writing  the  examination  of  fuch  pri- 
Ibncr,  and  the  information  of  thofe  who  bring  him  :  which, 
Mr.  Lambard  obfcrvcs  *,  was  the  firft  Warrant  given  for  the 
examination  of  a  felon  in  the  Englifli  law.  For,  at  the  Com- 
mon  law,  nemo  tenehatur  prodere  feipfum  :  and  his  fault  was 
fiojt  to  be  wrung  out  of  himfelf,  but  rather  to  be  difcovered 
by  other.means,  and  other  men.  If  upon  this  inquiry  it 
manifeftly  appears,  cither  that  no  fuch  crime  was  committcd, 
or  that  thc  fufpicion  entertiuned  of  the  prifoner  was  wholly 
gKmndlcfs,  in  fuch  cafes  only  it  is  lawful  totally  to  difcharge 
him...  Otherwifc  h^  muft  either  Be  committcd  to  prifori,.  or 
give  bail  5  thsfct  is,  put  in  fecurities  for  his  appearance,  to  an- 
fwer  the  chargc  agairift  him.  This  commitment  .therefore 
being  only  for  fafe  cuftody,  wherever  bail  will  anfwer  the 
famc  intentioo,  it  ought  to  be  taken  ;  as  in  moft  of  the  in- 
ferior  crime5 ;  but  in  felonlcs,  aad  other  oiFcnces  of  a  capi- 

»  Eirenarcb.  b*  z.  c.  7.     Scc  pag.  357. 
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tal  nature^  no  bail  can  be  a  fecarhy  equivalent  to  the  a£tual 
cuftody  of  the  perfon.  For  what  is  diere  that  a  man  may 
not  be  induced  to  forfeit,  to  fave  his  own  life  ?  and  what  fa« 
tisfadion  or  indemnity  is  it  to  the  public,  to  feize  the  effe&s 
of  them  who  have  bailed  a  murderer,  if  the  murderer  himfelf 
be  fuffercd  to  efcape  with  impunity  r  Upon  a  prihciplc  fimi- 
lar  to  which,  th^  Athenian  magiftrates,  whcn  they  took  a 
folemn  oath,  never  to  keep  a  citizen  in  bonds  that  couid  givc 
three  fureties  of  the  fame  quality  with  himfelf,  did  it  with  aii 
exception  to  fuch  as  had  embezzled  the  public  money,  or 
fceen  guilty  of  treafonable  praftices^  What  the  nature  of  j 
bail  is,  hath  been  ftiewn  in  the  preceding  book  ^,  viz,  a  de- 
livery  or  bailment,  of .  a  perfon  to  his  fureties,  upon  thcir 
giving  (together  with  himfelf )  fuiEcient  fecurity  for  his  ap-^ 
jjcarance :  he  being  fuppofed  to  continue  in  their  friendly 
cuftody,  inftead  of^  going  to  gaol.  In  civil  cafes  we  havc 
feen  that  every  defendant  is  bailable ;  butin criminal matterS' 
it  is  Qtherwife.  Let  us  therefore  inquire,  in  what  cafes  the 
party  accufed  ought,  or  ought  not,  to  be  admitted  to  bail. 

And,  firft,  to  refufe  or  delay  to  bail  any  perfon  bailable, 
is  an  offence  againft  the  liberty  of  the  fubjeft,  in  any  magif- 
trate,  by  the  cojnmon  law  **,  as  weli  as  by  the  ftatute  Weftm.  i . 
3  Edw,  I.  c.  15.  and  the  kabeas  corpus  aft,  31  Car.  II. 
c.  2.  And,  left  the  intcntion  of  the  law  fhould  be  fruftrated 
by  the  juftices  requiring  bail  to  greater  amount  than  thc 
nature  of  the  cafe  demands,  it  is  exprefsly  declared  by  ftatutc 
I  W.  &  M.  ft.  2.  G.  I.  that  exceffive  bail  ought  not  to  bel 
required  ;  though  what  bail  fliall  be  called  exceffive,  muft  be 
left  to  the  courts,  on  confidering  the  cifcumftances  of  thc 
cafe,  to  determine.  And,  jon  the  other  hand,  if  thc  magif- 
trate  takes  infufficicnt  bail,  he  is  liable  to  be  fined,  if  the 
criminal  doth  not  appcar*.  Bail  may  be  taken  either  in 
court,  or  in  fome  particular  cafes  by  the  fheriff,  coroner,  or 
other  magiftrate ;  but  moft  ufually  by  the  juftices  of  thc 
pcacc.    Regularly,  in  all  offences  either  againft  the  common 

*  J^ott.  Antiq.  1).  I.  c.  18.  ^  2  Hawk.  P.  C,  90. 

c  ^ts.  Vol.  111.  pag.  290.  c  lyd,  S<r* 
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law  or  aft  of  parliament,  that  are  below  felony,  the  ofiehder 
ought  to  be  admitted  to  bail,  unlefsit  be  prohibited  by  fome 
fpecial  a£t  of  parliament  ^  In  order  therefore  more  pre- 
cifely  to  afcertain  what  offences  are  bailable, 

Let  us  next  fee,  who  may  not  be  admitted  to  bail,  or, 
what  offences  are  not  bailable.  And  here  I  fliall  not  confider 
any  one  of  thbfe  cafes  in  which  bail  is  oufted  by  ftatute, 
from  prifpners  conviBed  of  particular  offences :  for  then  fuch 
impriforiment  without  bail  is  part  of  their  fentence  and  pu- 
niftiment.  But,  where  the  imprifonment  is  only  for  fafe  cuf- 
tody  before  the  conviftion,  aftd  not  for  punifliment  afier^ 
ivards,  in  fuch  cafes  bail  is  oufted  or  taken  away,  wherever 
the  offence  is  of  a  very  enormous  natUre :  for  then  the  pub- 
lic  is  entitled  to  demand  nothing.  lefs  than  the  higheft  fecu- 
rity  that  can  be  given,  viz.  the  body  of  the  accufed ;  in  or- 
der  to  infure  that  juftice  fliall  be  done  upon  him,  if  guilty, 
Such  perfons  therefore,  as  the  author  of  the  mirror  obferves  ^, 
have  no  other  fureties  but  the  four  walls  of  the  prifon.  By 
the  antient  common  law,  beforc  ^  and  fmce  *  the  conqUeft, 
all  felonies  were  baiiable,  till  murder  was  excepted  by  fta- 
tute  :  fo  tjiat  perfons  might  be  admitted  to  bail  before  con- 
vx£lion  almoft  in  every  cafe.  But  the  ftatute  Weftm,  i. 
3  Edw.  I.  c.  15.  takes  away  the  power  of  bailing  in  treafon, 
and  in  divers  inftances  of  felony.  The  ftatutes  23  Hen.  VI. 
c.  9.  and  I  &  2  Ph.  &  Mar.  c.  13.  give  farther  regulations 
}  in  this  matter  :  and  upon  the  whole  we  may  colleft  ^,  that 
no  juftice  of  the  peace  can  ball,  i.  Upon  an  accufationof 
treafon:  nor,  2.  Of  murder:  nor,  3.  In  cafe  of  man- 
flaughter,  if  the  prifoncr  be  clearly  the  flayer,  and  not  barely 
fufpefted  to  be  fo  j  or  if  any  indidlment  be.  found  againft 
him :  nor,  4.  Such  as,  being  committed  for  felony,  have 
broken  prifon ;  becaufe  it  not  only  carries  a  prefumption  of 
guilt,  but  is  alfo  fuperadding  one  felony  to  another  :  5.  Per- 
fons  outlawed  :  6.  Such  as  have  abjured  the  realm*:  7.  Ap- 

f  %  Hal.  P.  C.  127«  accufatus  per  phglos  dimlnif  praeterquam 

S  C.  2.  ^.  24.  itt  placito  de  bomicidio^  uhi  ad  terrorem 

h  a  Inft.  189.    ,  allts^ftatutum  efi,  (Glanv.  /.  14.  r.l.) 
i  Xn  emnibus  placltis  de  feknra  folet         ^  2  Inft.  iS6.     £  Hal.  Pl  C.  129. 
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froverSf  of  whom  we  fhall  fpeak  in  a  fubfequent  chapter^ . 
and  perfons  by  them  accufed :  8.  Perfons  taken  with  the 
mainourj  or  in  the  fa£l  of  felony:  9.  Perfons  charged  with 
arfon :  10.  Excommunicated  pcrfons,  taken  by  writ  de  ex" 
communicato  capiendo  :  all  which  are  clearly  not  admiflible  to 
bail  by  the  juftices.  Others  are  of  a  dubious  nature,  as, 
II.  Thieves  openly defamed  and  known :  12.  Perfons  charg- 
cd  with  other  felonics,  or  manifeft  and  enormous  ofFences, 
tiot  being  of  good  famc:  and,  13.  Acceflbries  to  felony,  that 
labour  under  the  fame  want  of  reputation.  Thefe  feem  to 
be  in  the  difcretion  of  the  jufticcs,  whether  bailable  or  not. 
The  laft  clafs  are  fuch  as  tnufi  be  bailed  upon  ofFcring  fufii- 
cient  furety;  as,  14.  Perfons  of  good  fame,  charged  with  a  • 
bare  fufpicion  of  manflaughter,  or  other  inferior  homicide : 
1 5.  Such  perfons,  being  charged  with  petit  larciny,  or  any 
felony  not  before  fpecified:  or,  16.  With  being  acceflTory  to 
any  felony.  Laftly,  it  is  agreed  that  the  court  ^  of  king*s  ) 
bench  (or  any  judge  °  thereof  in  time  of  vacation)  may 
bail  for  any  crime  whatfoever,  be  it  treafon  ",  murder  ®,  or 
any  other  offence,  according  to  the  circumftance  of  the  cafe. 
And  herein  the  wifdom  of  the  law  is  very  manifeft.  To  al- 
low  bail  to  be  taken  commonly  for  fuch  enormous  crimes, 
would  greatly  tend  to  elude  the  public  juftice:  and  yet  there 
are  cafes,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjuft  to  confine  a  man  in  prifon,  though  accufed 
even  of  the  greateft  oiFence.  The  law  has  therefore  provided 
one  court,  and  only  one,  which  has  a  difcretionary  power  of 
bailing  in  any  cafe  :  except  only,  even  to  this  high  jurifdic- 
tion,  and  of  courfe  to  all  inferior  ones,  fuch  perfons  as  are 
committed  by  either  houfe  of  parliament,  fo  long  as  the  fef- 

1  2  Inft.  189«     Latch.  i2«  |Vaugh.  any    of   the    queen's    privy   councll. 

157,     Comb.    iiz.  298.     I  Conyns  (i  Anderf.  298.) 

l^^g*  495»  '  "  InmmhuiplactthdefelonlafoUtac-' 

m  Skin.  683.  Salk.  105.  Stra.  911.  cufatus  perplegm  dmtttiypraeterquam  Ut 

j  Comyns  Dig.  497.  pJacito  de  homtcidio.  (Glan*/.  14.  c,  i.) 

f      n  In  the  rsign  of  (jueen  Ellzabeth  it  Scitndum  tamin  qu*d,  :n  bocplacito,  non 

was  the  unanimous  opinion  of  thejndges,  Jolet  accujatui  per  plegioi  dimitti,  mji  e:^ 

that  no  court  could  bail  upon  a  commit-  regiae potejiatii  beneficio,  flbid,  c,  3.  J 
fn^nt,  for  a  charge  cf  hi^h  treafon  by 
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£on  lafts ;  ot  fuch  as  ate  committed  fot  contempts  by  any  of 
the  king'8  fuperior  courts  of  juftice  p. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the 
party  cannot  find  bail,  he  i&  to  be  committed  to  the  county 
gaol  by  the  rmttimus  of  the  }uftice,  or  warrant  under  his  hand 
and  fealy  containing  the  cayfe  of  his  commitm^nt ;  there  ta 
abide  till  delivered  by  due  courfe  of  law^,  .  But  this  impri- 
fonmehti  as  has  been  faid,  is  only  for  fafe  cuftody,  and 
not  for  puniihment;  therefore,  in  this  dubious  interval  be- 
tween  the  commitment  and  triali  a  prifoner  ought  to  be  ufed 
with  the  utmoft  humanity ;  and  ncither  be  loaded  with  need- 
lefs  fetters,  or  fubjefted  to  other  hardfliips  than  fucljj^as  are 
abfolutely  requifite  for  the  purpofe  of  confinement  only; 
I  though,  what  are  fo  requifite,  ..muft  too  often  be  left  to  thQ 
difcretion  of  the  gaolers;  who  are  frequently  a  mcrcilefs  race 
of  men,  and,  by  being  converfant  in  fcenes  of  mifery,  fteeled 
againft  any  tender  fenfation-  Yet  the  law  (as  formerly  held) 
would  not  juftify  them  in  fettering  a  prifoner,  unlefs  whero 
he  was  unruly,  or  had  attempted  to  efcape':  this  being  the 
humane  language  of  our  antient  lawgivers ',  **  cuflocUs  poenam 
**  Jibi  commi/fori/fn  non  augeant^  nec  eos  torqueant;  fed  ontni 
^^  Jaevitia  remotaj  pietateque  adtibita,  judicia  (jlebite  epfCn 
•<  quanturj* 
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%  %  H^.  p.  <;,  122, 


r  a  Inft.  381.     3  In^.  34^ 
•  Flet.  /,  X.  («26^ 


Ch,  ajt  W  R  o  N  o  $•  301 


• 


CHAPTER     THE     T  W  E  N  T  Y  -  T  H  I  R  D, 

OF       THE      ^EVERAL      MODES       OF 

PROSECUTION. 


THE  ncxt  ftep  towards  the  panlfliment  of  ofFenders  la 
their  profecution,  or  the  manner  of  their  formal  ac- 
cufation.  And  this  is  either  upon  a  previous  finding  of  the 
faft  by  an  inqueft  pr  grand  jury ;  or  without  fuch  previous 
finding,  The  former  way  is  (^ither  by  prefenttnentl  or  /«« 
iiBment^ 

I.  A  Presentment,  generally  taken,  is  a  very  compre* 
hcnfive  term ;  including  not  only  prefentments  properly  fa 
c^lled,  but  alfo  inquifitiona  of  office,  and  indi£lments  by  a 
grand  jury.  A  prefentment,  properly  fpeaking,  is  the  noticc 
taken  by  a  grand  jury  of  any  oflFence  from  their  own  know« 
lege  or  obfervation  %  without  any  bill  of  indi£tment  laid 
before  thcm  at  the  fuit  of  the  king,  As,  the  prefentment  of- 
a  nufance»  a  libel,  and  the  like  \  upon  which  the  officer  of 
the  court  muft  afterwards  frame  an  indi£lment  **,  before  thc 
party  prefented  can  bc  put  to  anfwer  it.  An  inquifition  of 
office  is  the  aiS:  of  a  jury,  fummoned  by  the  propcr  officcr  ta 
inquire  of  matters  relating  to  the  crown,  upon  evidence  laid 
before  them.  Someof  thefe  are  in  themfelves  ctinvifiions, 
and  cannot  afterwards  be  traverfed  or  denied ;  and  therefore. 
thc  inqueft,  or  jury,  ought  to  h^ar  all  that  can  be  allcgcd 
on  both  fides.  Oif  this  naturc  are  all  inquifitions  oi  fela 
defe;  of  flight  in  perfons  a<?cufcd  of  felony;  of  deodanda, 
and  the  like;  and  prefentnients  of  petty  ofFence|  in  the 
ihcriflp^s  toiH:n,or  court-leet,  whereupon  the  prefiding  officer 
jnay  fet  a  fine,  Other  inquifitions  may  be  afterwards  tra-* 
verfed  and  examined  5  as  particularly  the  coyoner's  inquifi- 

a  Xramb*  Elretiarcb*  I,  4..  (.5*  ^2  Inft.  739, 
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tion  of  the  death  of  a  man,  when  it  finds  any  onc  guilty  of 
homicide :  for  in  fuch  cafes  the  ofFender  fo  prefented  muft 
be  arraigned  upon  this  inquifition,  and  may  difpute  the  truth 
bf  it ;  which  brings  it  to  a  kind  of  indiftment,  the  moft 
ufual  and  efFeftual  means  of  profecution,  and  into  which  we 
will  therefore  inquire  a  little  more  minutely. 

IL  An  indi&ment^  is  a  written  accufation  of  one  or  morc 

perfons  of  a  crime  or  mifdemefnor,  preferred  to,  and  pre- 

fented  upon  oath  by,  a  grand  jury.     To  this  end  the  flierifF 

of  every  county  is  bound  to  return  to  every  feflion  of  the 

pcace,  and  every  commiflion  of  oyer  and  terminer^  and  of  ge- 

neral  gaol  delivery,  twenty-four  good  and  lawful  men  of  the 

county,  fome  out  of  every  hundred,  to  inquire,  prefent,  do, 

and  exccute  all  thofe  things,  which  on  the  part  of  our  lord 

the  king  fhall  theti  and  there  be  commanded  them  •*.     They 

ought  to  be  freeholders,  but  to  what  amount  is  uncertain  * : 

which  feems  to  be  cafus  omijfusy  and  as  proper  to  be  fupplied 

by  the  legiflature  as  the  qualifications  of  the  petitjuryj  which 

were  formerly  equally  vague  and  uncertain,  but  arc  now 

fettled  by  feveral  afts  of  parliament.    However,  they  are  ufu- 

ally  gentlemen  of  the  beft  figure  in  the  county.    As  many  as 

appear  upon  this  panel  are  fworn  upon  the  grand  jury,  t6 

the  amount  of  twelve  at  the  leaft,  and  not  more  than  twenty- 

three ;  that  twelvc  may  be  a  majority.     Which  number,  as 

well  as  the  conftitution  itfelf,  we  find  exaftly  defcribed,  fo 

early  as  the  laws  of  king  Ethelred  K     ^  Exeant  feniores  duo^ 

**  decim  thatiiy  etpraefeElus  cum  eisj  et  jurentfuper  fandiuarium 

**  quod  eis  in  manus  datur^  qued  noHnt  ullum  innocentem  cu:cu^ 

**  farcy  nec  alicjuem   noxium  celare^     In  the  time  of  king 

Richard  the  firf):   (according  to  Hoveden)  the  procefs  of 

clefting  thc  grand  jury,  ordained  by  that  prince,  was  as  fol- 

lows :  four  knights  were  to  be  taken  from  the  county  at 

large,  who  chofe  two  more  out  of  every  hundred  \  which 

two  afl"fciated  to  themfelves  ten  other  principal  freemen,  and 

thofe  twelve  were  to  anfwer  concerning  all  pjhrticulars  re- 

lating   to  their  own  diftrift-     This  number  was  probably 

c  See  appendix.  §.  i.  t>/3/W.  155. 
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found  too  large  and  inconvenient ;  but  the  traces  of  this  in- 
"  ftitution  ftill  remain,  in  that  fome  of  the  jury  muft  be  fum- 
moned  out  of  every  hundred.  This  grand  jury  are  previoufly 
inftrufted  in  the  articles  of  their  inquiry,  by  a  charge  from 
the  judge  who  prefides  upon  the  bench.  They  then  with- 
draw,  to  fit  and  receive  indiftments,  whi(^  are  preferred  to 
them  in  the  name  of  the  king,  but  at  the  fuit  of  any  private 
profecutor ;  and  they  are  only  to  hear  evidence  on  behalf  of 
the  profecution :  fof  the  finding  of  an  indiftment  is  only  in 
the  nature  of  an  inquiry  or  accufation,  which  is  afterwards 
to  be  tried  and  determined ;  and  the  grand  jury  are  only  to 
inquire  upon  their  oaths,  whether  there  be  fufficient  caufe  to 
call  upon  the  party  to  anfwer  it.  A  grand  jury  however 
ought  to  be  thoroughly  perfuaded  of  the  truth  of  an  indift- 
ment,  fo  far  as  their  evidence  goes ;  and  not  to  reft  fatisfied 
merely  with  remote  probabilities :  a  doftrine,  that  might  bc 
applied  to  very  oppreflive  purpofes '. 

The  grand  jury  are  fworn  to  inquire,  only  for  the  body 
of  the  county,  pro  corpore  comitatus ;  and  therefore  they  can- 
not  regularly  inquire  of  a  fa£l  done  out  of  that  county  for 
which  thcy  are  fwom,  unlefs  partiCularly  enabled  by  zQ.  of 
parliament.  And  to  fo  high  a  nicety  was  this  matter  antiently 
carried,  that  where  a  man  was  wounded  in  one  county,  and 
died  in  another,  the  offender  was  at  common  law  indiftr 
able  in  neither,  becaufe  no  complete  a£l  of  felony  was  done 
in  any  one  of  them :  but  by  ftatute  2  &  3  Edw.  VI.  c.  24. 
he  is  now  indiftable  in  the  county  where  the  party  died. 
And,  by  ftatute  2  Geo.  II.  c.  21.  if  the  ftroke  or  poifoning 
be  in  England,  and  the.death  upon  the  fea  or  out  of  England; 
or  vice  verfa'y  the  offenders  and  their  acccfforie^  may  be 
indifted  in  the  county  where  either  the  death,  poifoning,  or 
ftroke  fliall  happen.  And  fo  in  fome  other  cafes  :  as  parti- 
cularly,  where  treafon  is  committed  out  of  the  realm,  it 
may  be  inquired  pf  in  any  county  within  the  realm',  as  the 
king  fliall  direft,  in  purfuance  of  ftatutes  26  Hen.  VIII, 
c.  13.  33  Hen.  VIII.  c.  23.  35  Hen.  VIII.  c.  2.  and  5  &  6 
^    Edw.  VI.  c.  II.     And  counterfeiters,  wafliers,  or  minifliers 

S  StatcTrials.  IV.   183. 
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of  the  currcnt  coin,  togethcr  with  all  manner  of  felons  and 
thcir  acceflbrics,  may  by  ftatute  26  Hen*  VIII,  c,  6.  (con-^ 
firmed  and  explained  by  34  &  35  Hen.  VIII.  c.  26.  §.  75^ 
76.)  bc  indifted  and  tricd  for  thofe  ofFences,  if  committed  in 
any  part  ^  of  Wales,  before  the  juftices  of  gaol  delivery  and 
of  the  peace  in  the  next  adjoining  county  of  England,  where 
the  king's  writ  runneth :  that  is,  at  prcfent  in  the  county 
of  Hereford  or  Salcp ;  and  not,  as  it  fhould  feem,  in  the 
county  of  Chefter  or  Monmouth :  the  one  being  a  county 
palatine  where  the  king's  writ  did  not  run,  and  the  other  a 
part  of  Wales,  in  26  Hen.  VIII  K  Murdcrs  alfo,  whether 
committed  in  England  or  in  foreign  parts  ^,  may  by  virtuc 
of  the  ftatute  33  Hen.  VIII.  c.  23.  be  inquired  of  and  tried 
by  thc  king*s  fpecial  commiffion  in  any  fliire  or  placc  in  the 
kingdom.  By  ftatute  10  &  11  W.  IIL  c.  25.  all  robbcries 
and  other  capital  crimes,  committed  in  Newfoundland,  may 
be  inquired  of  and  tried  in  any  county  in  England.  OfFence» 
againft  the  black  aft,  9  <Geo.  I.  c.  22-  may  bc  inquired  of 
and  tried  in  any  county  of  England,  at  the  optioir  of  the 
profecutor  K  So  felonies  in  deftroying  turnpikes,  or  work» 
upon  navigable  rivers,  erefted  by  autliorrty  of  parliament, 
may,  by  ftatutes  8  Geo.  II.  c.  20.  and  13  G^o.  III.  c.  84» 
be  inquired  bf  and  tried  in  any  adjacent  county.  By  ftatute 
26  Geo.  II.  c  19.  plundering  or  ftealing  from  any  veffel  in 
diftrefs  or  wreckdd,  or  breaking  any  ftiip  eontrary  to  12  Ann- 
ft.  2.  c.  i8  "".  may  be  profecuted  either  in  the  county  wherc 
the  fa£t  is  committed,  or  in  any  county  next  adjoining  5  and> 
if  comniitted  in  Wales,  then  in  the  next  adjoining  Englifti 
county :  by  which  is  underftood  ta  be  meant/uch  Englifli 
county  as,  by  the  ftatute  26  Hen.  VIII.  above-mentioned, 
had  before  a  concurrent  jurifdiaion  with  the  great  feffionar 
of  felonies  committed  in  Wales  "-     Felonies  committed  out 

h  Stra.  533.  8  Mod.  134.  1774,  Parry  and  Robcrts  werc  conviacd 

i  S^  Hardr.  66.  of  plundcring  a  vefleJ  which  was  wrcclc- 

k  Ely'8  cafc,  j^  the  old  bailcy,  Dcc.  cd  on  the  coaft  of  Anglcfcy.     It  was 

1720.     Roache^s  cafe,  Dcc.  1775.  moved  in  afreft  of  judgment,  that  Chef- 

»  So  held  by  all  the  judgca,   H.  ii*  tcr  and.  not  Salop  was  thc  next  adjoin- 

Geo.  ni.  in  the  cafe  of  Richard  Mortis  ing  EngriOi  couniy.    But  all  the  judges 

on  a  cafe  refcrred  from  the  oid  bailcy.  (in  Mich.  15  Geo.  III.)   held  the  pro^ 

m  See  pagc  244.  fecution  to  be  re^ular. 
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of  the  realm,  in  buming  or  deftroying  the  kiiig^s  fhips,  ma» 
gazines  or  ftores,  may  by  ftatute  1 2  G^o.  IIL  c.  24.  be 
inquired  of  and  tried  in  any  county  of  England,  or  in  thc 
place  wherethe  ofience  is  committed.  By  ftatute  13  Geo.III. 
c.  6j.  mifdemefnors  committed  in  India  may  be  tried  upon 
information  or  indiftment  in  the  court  of  king's  bench 
in  England;  and  a  mode  is  marked  out  for  examining  wit^ 
ncfles  by  commiflion,  and  tranfmitting  their  depofitions  to 
the  court.  But,  in  general,  all  ofiences  muft  be  inquired  into 
as  wcU  as  tried  in  thc  county  where  the  fa£k  is  committed. 
Yet  if  larciny  be  committed  in  pne  county,  and  the  good« 
carried  Into  another,  the  ofiender  may  be  indidied  in  either; 
for  the  ofience  is  complete  in  both^.  Or,  he  may  be  indidled 
in  England  for  larciny  in  Scotland,  and  carrying  the  goodg 
with  him  into  England,  or  vic^  verfa;  or  for  receiving  in  one 
part  of  the  united  kingdoms  goods  that  have  been  ftolen  in ' 
anotherJ*.  But  for  robbcry,  burglary,  and  the  like,  he  can  only 
be  indifted  where  the  fa£t  was  adually  committed:  for  though 
the  carrying  away«and  keeping  of  the  goods  is  a  continuation 
of  the  original  taking,  and  is  therefore  larciny  in  the  fecond 
county,  yet  it  is  not  a  robbery  or  burglary  in  that  jurifdic- 
tion.  And  if  a  perfon  be  indifted  in  onc  county  for  larciny  of 
goods  originally  taken  in  another,  and  be  thereof  convlfted 
or  ftands  mute,  he  fhall  not  be  admitted  to  hls  clergy}  pro* 
vided  the  original  taking  be  attended  with  fuch  circum- 
ftances,  as  would  have  oufted  him  of  his  clergy  by  virtuc  o£ 
any  ftatute  made  previous  to  the  year  1691*1. 

When  the  graiid  jury  have  heard  the  evidence,  if  they 
think  it  a  groundlefs  accufation,  they  ufed  formerly  to  en« 
dorfe  ovi  the  back  of  the  bill,  **  ignoramus;l  or,  we  know 
nothing  of  it;  intimating,  that  though  the  fa£ls  might  pof- 
fibly  be  true,  that  truth  did  not  appear  to  them :  but  now, 
they  aflert  in  Engli(h,  more  abfolutely,'  "  not  a  true  bill ;" 
or  (which  is  the  bctter  way)  •**  not  foundj"  and  then  thc 
party  is  difcharged  without  farther  anfwer.  But  a  freih  bill 
may  afterwards  be  preferred  to  a  fubfequent  grand  jury-  If 
they  are  fatisfied  of  the  truth  of  the  accufation,  they  then 

o  X  Hal.  P.  C.  507.  n  Stat.  25  Hen.  VIII,  <^»  3.     3  W. 

p  Stdt.  13  Geo.  III.  c*  3T«  k,  M.  c.  9.    . 

U  4  endorfc 


3o6  P  V  B  t  r  c  BooK  IV. 

cndorfe  upon  it,  '*  a  true  billi'*  anticntljr,  ^{btUa  veraJ* 
The  indi£i:ment  is  then  faid  to  be  found,  and  the  party  ftands 
indi£led.  But  to  find  a  bill,  there  muft  at  leaft  twelve  of  the 
juryagree:  for  fo  tender  is  the  law  of  England  of  the  livcs 
vf  the  fubjefts,  that  no  man  can  be  convi£led  at  the  fuit  6£ 
the  king  of  any  capital  ofience,  unlefs  by  the  unanimou^ 
•  voiqe  of  twenty-four  of  his  equals  and  neighbours :  that  is, 
by  twelve  at  leaft  of  the  grand  jury,  in  the  firft  place,  afient^ 
ing  to  the  accufation ',  and  afterwards,  by  the  whole  petit 
jury,  of  twelve  morc,  finding  him  guilty  upon  his  trial. 
But  if  twelve  of  the  grand  jury  aflcnt,  it  is  a  good  prefent- 
ment,  though  fome  of  the  reft  difagree',  And  the  indi£U 
mcnt,  when  fo  found,  is  publicly  deUvered  into  court* 

Indictments  muft  have  a  precife  and  fufficient  certaintyr 
By  ftatute  i  Hen.  V.  c.  5.  all  indidlments  muft  fetforththe 
chriftian  name,  firname,  and  addition  of  the  ftate  and  degree» 
jnyftery,  town,  or  place,  and  the  county  of  the  oSender :  and. 
all  this  to  identify  his  perfon^  The  time^  zndplacej  are  alfo  to 
be  afcertained,  by  naming  the  day>  and  townfliip^  in  which 
tlie  fact  was  committed:  though  a  miftake  in  thefe  points  la 
in  general  not  held  to  be  matcrial,  provided  the  tlme  belaid 
^revious  to  the  finding  of  the  indiftment,  and  the  place  to  be 
within  the  jurifdi£);ion  of  the  courtj  unlefs  where  the  place 
is  laid^  hot  merely  as  a  venue^  but  as  part  of  the  defcription 
of  the  faSC  But  fometimes  the  time  may  be  very  material» 
^  where  there  is  any  limitation  in  point  of  time  affigned  for  the 
|)rofecution  of  offenders ;  as  by  the  ftatute  7  Will,  IIL  c.  3« 
which  enafts,  that  no  profecution  {hall  be  had  for  any  of  thc 
treafons  or  mifprifions  therein  mentioned  (except  an  aifaffina- 
tion  defigned  or  attempted  on  the  perfon  of  the  king),  unlefs 
Che  bill  of  indi£l:ment  be  found  within  three  years  after  the 
offence  comiiiitted*:  and,  in  cafe  of  murder,  thetimeof 
the  death  piuft  be  laid  within  a  year  and  a  day  after  the  mor- 
f al  ftroke  was  given-  The  offence  itfelf  muft  alfo  be  fet  forth 
with  clearnefs  and  certainty;  and  in  fome  crimes  particular 
words  of  art  muft  be  ufed,  which  are  fo  appropriated  by  thc 
law  to  exprefs  the  prccife  iden  which  it  eiitertains  of  thj 

'  2  Hai.  P.  C.  i6f*  •  fe^  £^^ 
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t)ffencc,  that  no  other  word»,  howcver  fyhbnymous  they  may 
feem,  are  capable  of  doing  it.     Thus,  in  treafon,  the  fafts 
muft  be  laid  to  be  done,  "  treafonably,  and  agaihft  his  alle-* 
*^  giance;  *'  antiently,  **  proditorie  et  contra  Ugedntiae  fuae  dehi*  * 
«*  tum  P  elfe  the  indiftment  is  void.  In  indiftments  for  mur-  " 
der,it  is  neceffary  to  fay  that  the  party  indifted  «  murdered/' 
not  "killed"  or  «  flew,"  the  other;  which  till  the  late  ftatute 
was  expreffed  in  Latin  by  the  word  **  tnurdravit  '.**     In  all 
indiilments  for  felonies,  the  adverb  "  felonioufly,  felonicei^ 
muft  be  ufed ;  and  for  burglaries  alfo,  burglariterj*  or  irt 
Englifti,  •*  burglarioufly:'*  and  all  thefe  to  afcertain  the  in- 
tent.  In  rapes,  the  word  " rapuity^  or  ** raviflied,"  is  necef- 
fary,  and  muft  not  be  expreffed  by  any  periphrafisj  in  order 
to  render  the  crime  certain.     So  in  larcinies  alfo,  the  words 
*^felonice  cepit  et    afportavitj    felonioufly   took  and   carried 
<*  away,"  are  ncceffary  to  cvery  indiftment;  for  thefe  only  can 
cxprefs  the  very  offence.     Alfo  in  hidiftments  for  murdcr, 
the  length  and  depth  of  the  wound  fliould  in  general  be  ex- 
preffed,  in  order  that  it  may  appear  to  the  court  to  have  been 
of  a  mortal  nature:  but  if  it  goes  through  the  body,  then 
it's  dimenfions  are  immaterial,  for  that  is  apparently  fufficient 
to  have  been  the  caufe  of  the  death.     Alfo,  where  a  limb,  or 
the  like,  is  abfolutely  cut  off,  there  fuch  defcription  is  im- 
poflible''.     Laftly,  in  indiftments  the  value  of  the  thing, 
which  is  the  fubjeft  or  inftrument  of  the  offence,  muft  fome- 
times  be  expreffed.     In  indi£tments  for  larcinies  this  is  ne- 
C(?ffary,  that  it  may  appear  whether  it  be  grand  or  petit  lar- 
ciny ;  and  whether  entitled  or  not  to  the  bencfit  of  clergy : 
in  homicide  of  all  forts  it  is  neceffary ;  as  the  weapon  with 
which  it  is  committed  is  forfeited  to  the  king  as  a  deodand. 

The  remaifling  methods  of~profecution  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoritative  ftamp  of 
verifimilitude  upon  the  accufation.  One  of  thefe,  by  thc 
common  law,  was  when  a  thief  was  taken  nuith  the  mainour^' 
^hat  is,  with  the  thing  ftolen  upon  him  in  manu.  For  he 
inight,  when  fo  dete£led  flagrante  deliBo^  be  brought  into 
cpurt,  arraigned,  and  tried|  without  in^idment:  as  by  the 
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Daniih  law  he  might  be  taken  and  hanged  upon  the  ipot, 
without  accttfation  or  trial  ^.  But  this  proceeding  was  taken 
away  by  feveral  ftatutes  in  the  reign  of  Edward  the  third  ': 
though  in  Scotland  a  fimilar  procefs  remains  to  this^  day  ^« 
So  that  the  only  fpecies  of  proceeding  at  the  fuit  of  the  king, 
without  a  previous  indifhnent  or  prefentment  by  a  grand 
jvLTf,  now  feems  to  be  that  of  in/hrmation. 

III.  Informations  are  of  two  forts;  firft,  thofe  whicb 
are  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fub« 
je£l: ;  and  fecondly,  fuch  as  are  only  in  the  name  of  the  king^ 
The  former  are  ufually  brought  upon  penal  ftatutes,  which 
infli£l  a  penalty  upon  conviftion  of  the  ofiender,  one  part  ta 
the  ufe  of  the  king,  and  another  to  the  ufe  of  the  informer; 
and  are  a  fort  of  qui  tam  adlions,  (the  nature  of  which  was 
explained  in  a  former  volume  *,)  only  carried  on  by  a  crimi- 
nal  inftead  of  a  civil  procefs:  upon  which  l  fhall  thercforc 
only  obferve,  that  by  the  ftatute  3 1  Eliz,  c.  5.  no  profecu* 
tion  upon  any  penal  ftatute,  the  fuit  and  benefit  whereof  are 
limited  in  part  to  the  king  and  in  part  to  the  profecutor,  can 
be  brought  by  any  common  informer  after  one  year  is  ex- 
pired  fince  the  commiffion  of  the  oiTence}  nor  on  behalf 
of  the  crown  after  the  lapfe  of  two  years.longerj  nor,  where 
the  forfeitute  is  originally  given  only  to  the  king»  can  fuch 
profecution  be  had  after  the  expiration  of  two  years  from'  the 
Gommiifion  of  the  offence. 

The  informations  that  are  exhibited  in  the  name  of  tte 
king  alone,  are  alfo  cf  two  kinds:  firft,  thofe  which  are  I 
truly  and  properly  his  own  fuits,  and  filed  ex  officio  by  his  ' 
own  immediate  ofHcer,  the  attorney  general :  fecondly,'thofc 
In  which,  though  the  king  is  the  nominal  profecutor,  ycfk  it 
is  at  tlie  relation  of  fome  private  perfon  or  comnicm  infonher: 
and  .they  are  filed  by  the  king*s  coroner  and^attorney  in.Uie 
court  of  king's  bench,  ufually  called  tl^e^mafter  of  the  crown- 
office,  who  is  for  this  purpofe  the  ftatiding  pfHcer  of  the  pub- 
lic.  The  objefts  of  the  king^s  own  profecutions,  filcdw 
9ifficio  by  hisown  attorney  general,  are  properly  fuch  enbr« 

w  Stiernh.  dejure  Sueon»  /.  3.  f.  5.         J  Lord  K^jms.  I-'33i-   :» 
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mous  mifdemefnors,  as  pccuHarly  tend  to  difturt)  bf  endanger 
his  government,  or  to  moleft  or  affiront  him  in  the  regular 
difcharge  of  his  royal  funftions.  For  ofFences  fo  high  and 
dangerous,  in  thc  punifhment  or  prevention  of  which  a  mo- 
ment's  delay  wouldbefatal,  thelaw  hasgiven  to  the  crown 
the  power  of  an  immediate  profecution,  without  waiting  for 
any  previous  application  to  any  other  tribunal :  which  power, 
thus  neceflary,  not  only  to  the  eafe  and  fafety,  but  even  to  thc 
very  exiftence  of  the  cxecutive  magiftrate,  was  originally  re- 
ferved  in  the  great  plan  of  the  Englifli  conftitution  5  wherein 
provifion  is  wifelymade  for  thedue  prefervation  of  all  it'sparts* 
The  objefts  of  ihe  other  fpecies  of  informations,  filed  by  thc 
mafter  of  the  crown-office  upon  the  complaint  or  relation  of 
a  private  fubjeft,  are  any  grofs  and  notorious  mifdemefnors^ 
riots,  batteries,  libels,  and  other  immoralities,of  an  atrocioua 
kind  *,  not  pecuHarly  tending  to  difturb  the  government  (for 
thofe  are  left  to  the  care  of  the  attorney  general)  but  which, 
on  account  of  their  magnitude  or  pernicious  example,  de- 
ferve  the  moft  public  animadverfion.  And  when  an  inform- 
ation  is  filed,  either  thus,  or  by  the  attorney  general  ex  of^ 
Jicioy  it  muft  be  tried  by  a  petit  jury  of  the  county  where  thc 
offence  arifes :  after  which,  if  the  defendant  be  found  guilty, 
the  court  muft  be  reforted  to  for  his  punifliment. 

There  can  be  no  doubt  but  that  this  mode  of  profecu- 
tion,  by  information  (ojr  fuggeftion)  filed  on  record  by  the 
king's  attorney  general,  or  by  his  coroner  or  mafter  of  thc 
crown-ofEce  in  the  court  of  king's  bench,  is  as^antient  as  the 
common  law.  itfelf  *».  For  as  the  kiug  was  bound  to  profe- 
cute,  or  at  leaft  to  lend  the  fanftion  of  his  name  to  a  profe- 
cutor,  whenever  a  grand  jury  informcd  him  upon  their  oaths 
that  thet:e  was  a  fufficieut  ground  for  inftituting  a  crimiual 
fuit;  fo,  when  thefe  his  immediate  ofEcers  were  otherwife 
fufficiently  afiured  that  a  man  had  committed  a  grofs  raifde. 
mefnor,  eithcr  perfonally  againft  the  king  or  hi»  govern- 
ment,  or  againft  the  public  peace  and  good  order,  they  were 
at  liberty,  without  waiting  for  any  farther  intelligence,  to 
convey  that  information  to  the  court  of  king's  bench  by  a 

a  2  Hawk.  P,  C.  260.  ^  I  Show.  u8. 
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fuggcftion  on  record,  and  to  carry  on  the  profecution  in  hls 
majefty's  name.  But^hefe  informations  (of  every  kind)  are 
confined  by  the  conftitutional  law  tp  merc  mifdemefnor» 
only:  for,  wherever  any  capital  offence  is  charged,  the  fame 
law  reqnires  that  the  accufation  be  warranted  by  the  oath  of 
twelve  men,  before  the  party  Ihall  be  put  to  anfwer  it. 
And,  as  to  thofe  offences,  in  which  information»  were  aU 
lowcd  as  well  as  indiftments,  fo  long  as  they  were  confined 
to  this  high  and  refpe£kable  jurifdiftion,  andwere  carriedon 
in  a  legal  and  regular  courfe  in  his  majefty'*  court  of  king^s 
bench,  the  fdbjeft  had  no  reafon  to  complain.  The  famc 
notice  was  given,  the  fame  procefs  was  iffued,  the  fame  pleas 
weie  allowed,  the  fame  trial  by  jury  was  had,  the  fame 
judgment  wasgiven  by  the  famejudges,  as  if  the  profecution 
had  originally  been  by  indi£lment.  But  when  the  ftatutc 
3  Hen.  VII.  c.  i.  had  extended  the  jurifdiftion  of  thecourt 
of  ftar-chamber,  the  members  of  Vhich  were  the  fole  judgcs 
of  the  law,  the  faft,  and  the  penalty;  andwhenthe  ftatute 
II  Hen.  VII.  c.  3.  had  permitted  informations  to  be  brought 
by  any  informer  upon  any  penal  ftatute,  not  extending  to 
life  or  member,  at  the  affifes  or  before  the  juftices  of  the 
peace,  who  were  to  hear  and  determine  the  fame  according 
totheir  own  difcretion;  then  it  was,  that  the  legal  andor- 
derly  jurifdi£lion  of  the  court  of  king's  bench  fell  into  difufe 
and  oblivion,  and  Empfon  and  Dudley  (the  wicked  inftru- 
ments  of  kin.g  Henry  VII)  by  hunting  out  obfolete  penal- 
ties,  and  this  tyrannical  mode  of  profecution,  with  other 
oppreffive  devices  *^,  continualiy  haraffed  the  fubjeft  and 
fliamefully  enriched  the  crown.  The  latter  of  thefe  adts  was 
foon  indeed  repealed  by  ftatute  i  Hen.  VIII.  c.  6.  but  the 
court  of  ftar-chamber  continued  in  high  vigour,  and  daiiy 
increafing  it's  authority,  for  more  than  a  century  longer; 
till  finaUy  aboliftied  by  ftatute  16  Car.  I.  c.  10. 

Upon  this  diffolution  the  old  common  law  ^  authority  o£^ 
the  court  of  king's  bench,  as  the  cuflos  tnorum  of  the  nation» 
being  found  neceffary  to  refide  fomewhere  for  thc  peace  and 
good  government  of  the  kingdom,  was  again  revived  in  prac- 

c  1  And.  X57.  d  5  Mod.  464. 
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tice  *.  And  it  is  obfervablc,  that,  in  the  fame  aft  of  parlia- 
ment  which  abolilhcd  the  court  of  ftar-chambcr,  a  convic- 
tion  by  information  is  exprefsly  reckoned  up,  as  one  of  thc 
legal  modes  of  conviftion  of  fuch  perfops  as  fhould  ofiend 
third  time  againft  the  provifions  of  that  ftatute  ^  It  is 
true,  fir  Matthew  Hale,  who  prefided  in  this  court  foon  after 
the  time  of  fuch  revival,  is  faid  ^  to  have  been  no  friend  to 
this  method  of  profecution :  and,  if  fo,  the  reafon  of  fuch 
his  diflike  wasprobably  the  IU  ufe  which  the  mafter  of  the 
crown-ofEce  then  made  of  his  authority,  by  permitting  the 
fubjeft  to  be  harafled  with  vexatious  informations,  when- 
ever  applied  to  by  any  malicious  or  revengeful  profecutor ; 
rather  than  his  doubt  cf  their  legality,^or  propriety  upon  ur- 
gent  occafions  ^.  For  the  power  of  filing  informations,  with- 
out  any  control,  then  refided  in  the  breaft  of  the  mafter : 
and,  being  filed  in  the  name  of  the  king,  they  fubjefted  the 
profecutor  to  no  cofts,  though  on  trial  they  proved  to  be 
groundlefs.  This  oppreflive  ufe  of  them,  in  the  times  pre- 
ceding  the  revolution,  occafioried  a  ftruggle,  foon  after  the 
acceflion  of  king  William,*,  to  procure  a  declaration  of  their 
illegality  by  the  judgment  of  the  court  of  king's  bench.  But 
fir  John  Holt,  who  then  prefided  there,  and  all  the  judges, 
were  clearly  of  opinion,  that  this  proceeding  was  grounded 
on  the  common  law,  and  could  not  be  then  impeached. 
And,  in  a  few  years  afterwards,  a  more  temperate  remedy 
was  applied  in  parliament,  by  ftatute  4  &  5  W.  &  M.  c.  1 8. 
which  enacls,  that  the  clerk  of  thc  crown  fliall  not  file  any 
information  without  exprefs  direflion  from  the  court  o£ 
king's  bench :  and  that  every  profecutor,  permitted  to  pro- 
mote  fuch  information,  ftiall  give  fecurity  by  a  recognizancc 
of  twenty  pounds  (which  now  .feems  to  be  too  fmall  a  fum) 
to  profecute  thc  fame  with  efieft  ;  and  to  pay  cofts  to  thc 
defendant,  in  cafe  he  be  acquitted  thereon,  unlefs  the  judge, 
who  tries  the  information,  fliall  certify  there  was  reafonable 
caufe  for  filing  it  j  and,  at  all  events,  to  pay  cofts,  unlefs 

e  Styl,  Rep.  917,  ^45.   Styl.  pradl.  .      S  5  Mod.  460. 
Jleg.  tit.  Information.  pag.  1S7.  (edit.         ^  1  Saund.  301.     i  Sid.  174«' 
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ihe  information  fliall  bc  tried  within  a  year  aftcr  ifluc  joined, 
Sut  there  is  a  provifo  in  this  a£l,  tliat  it  fhall  not  extend  to 
anjr  othcr  informations  than  thofe  which  are  exhibitcd  by 
thc  mafter  of  thc  crown-officc  :  and,  confequently,  informa- 
tions  at  the  king*s  own  fuit,  filcd  by  hi^  attomcy  gcneral,  arc 
no  way  reftraincd  thcrcby, 

There  is  one  fpccics  of  informations,  ftlU  farther  rcgu-. 
lated  by  ftatutc  9  Ann.  c.  20.  viz,  thofc  in  the  nature  of  a 
writ  of  quo  nvarranto ;  which  was  (hcwn,  in  the  preccding 
volume  ^,  to  bc  a  remedy  givcn  to  thc  crown  againft  fuch  as 
had  ufurped  or  intrudcd  into  any  office  or  franchife.  The 
modcrn  information  tcnds  to  the  famc  purpofe  as  the  antient 
writ,  being  gencrally  made  ufe  of  to  try  the  civil  rights  of 
fiich  franchifcs ;  though  it  is  commenced  in  thc  fame  man-. 
ncr  as  other  informations  arc,  by  leave  of  the  court,  or  at; 
the  will  of  thc  attorney  general :  being  properly  a  crimina^ 
profecution,  in  ordcr  to  finc  thc  dcfcndant  for  his  ufurpation^ 
as  wcU  as  to  ouft  him  from  his  office ;  yet  ufually  confiderc4 
at  prefeut  as  mercly  a  civil  proeceding, 

These  arc  all  thc  methods  of  profccution  at  the  fuit  of 
the  king,  Thcre  yct  rcmains  another,  which  is  mercly  at 
the  fuit  of  thc  fubje£t,  and  is  called  an  appeaL 

IV.  An  appeal,  in  the  fenfe  whercin  it  is  herc  ufcd,  doea 
not  fignify  any  complaint  to  a  fuperior  court  of  an  iujuftice 
donc  by  an  inferior  one,  which  is  the  general  ufe  of  thc 
word  5  but  it  here  means  an  original  fuit,  at  the  timc  of  it*s^ 
firft  commencement  ^  An  appeal  thcrcforc,  when  fpoken 
of  as  a  criminal  profecution,  dcnotes  an  accufation  by  a  pri- 
vatc  fubjefl:  againft  another,  for  fome  hcinous  crime ;  de- 
manding  punifliment  on  account  pf  the  particnlar  injtiry 
fuffi^rcd,  rather  than  for  the  ofFcncc  againft  the  public.  Aa 
this  mcthod  of  profecution  is  ftill  in  forcc,  I  cannot  omit  to 
mention  it :  but  as  it  is  vcry  little  in  ufc^  on  account  of  thc 

fc  See  Vol.  III.  pag.  262.  challenge  one;  and  not  the  verb  neu. 

1  It   la    derived  from  thc   French,  ter,  which  fignifies  the  fame  as  tbe 

*•  apftUery^  the    verb  a6tive,  which  ordinary  fcnfc  bf  •*  jppcal*'  in  Ene- 
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great  nicety  reqaired  in  condtt£ling  it,  I  (hall  treat  o(  it  very 
briefly ;  reiferring  thc  ftudent  for  mbre  particulars  to  othcr 
snore  voluminous  compilations  ^*. 

This  private   procefs,    for  the   punifhment  of   public 
crimeS)  had  probably  its  original  in  thofe  times  when  a 
private  pccuniary  fatisfaftion,  called  a  iveregildy .  was  con- 
^antly  paid  to  the  party  injured,  or  his  relations,  to  expiate 
enormous  ofFences.     This  was  a  cuftom  derived  to  us,  in 
common  with  other  northem  nations  ",  from  our  anceftors, 
the  antient  Germans  5  among  whom,  according  to  Tacitus  % 
♦*  luitur  hotnicidium  certo  armetitorutn  ac  pecorum  numero  \  reci-' 
«'  pitque  fatisfaSliottem  univerfa  domus  p."     In  the  fame  man- 
ner  by  the  Irifli  Brehon  law,  in  cafe  of  murder,  the  Brehon 
or  judge  was  ufed  to  compound  between  the  murderer  and 
the  friends  of  the  deceafed  who  profecuted  him,  by  caufing 
the  malefaftor  to  give  unto  them,  or  to  the  child  or  wife  of 
him   that  was  flain,  a  recompenfe  which  they  called  an 
eriach  \     And  thus  we  find  in  our  Saxon  iaws  (particularly 
thofe  of  king  Athelftan ')  the  feveral  weregilds  for  homicide 
cftabliflied  in  progrefiive  order,  from  the  death  of  the  ceorl 
or  peafant,  up  to  that  of  the  king  himfelf  *.     And  in  the 
Jaws  of  king  Henry  I ',  we  have  an  account  of  what  other 
ofiences  were  then  redeemable  by  weregild,  and  what  werc 
not  fo  ".     As  therefore,  during  the  continuance  of  this  cuC- 
tom,  a  procefs  was  certainly  given,  for  recovering  the  were- 
gild  by  the  party  to  whom  it  was  due ;  it  feems  that,  when 

n  2  Hawk.  P.  C.  ch.  23.  fubjeA  was  paid  entirely  to  fherelations 

n  Stiernh.  dejure  Sueon*  /.  3.  r.  4.  of  the  party  flain  3  but  that  of  the  king 

•  deM,  G»  c.  21.  was  divided  ^  one  half  being  paid  to  the 

p  And  in  another  place.    (c»  12.)  public,  the  other  to  the  royal  family* 

f*  DeiiSfis,  pro  modo  poenarumy  equorum  *  c.  12. 

**  pecorumfue  numero  conviBi  muiSiantur,  u  Jn   Turkey  this   principle  U  ftitt 

'1'  Pars  mul£Iae  regi  vei  civitati  ^pars  ipfi  carried  fo  far,  that  cven  murder  is  never 

**  qui  vindicatur,  vei proplnquis  ejus,  ex^  profecuted  by  the  officers  of  thc  govem- 

**  foivitur,^^  ment,  as  with  us,     It  is  fehe  bufinefs  of 

^  Spenfer^8ftateofIreland,pag.  1513.  the  next  relations,  and  them  only,  to 

idit,  Hughes.  revenge  the  flaughter  of  t|ieir  kinfmen  t 

»  Judic»  Civit*  Lund,  Wilk.  71.  and  if  they  rather  choofe  (as  they  ge- 

8  Thc  weregild  of  a  ceorl  was  266  nerally  do)  to  compound  thc  matter  for 

thfy fmas,thatoftheking  30,000 ;  each  money,  nothing  morc  is  faid  about  it. 

thryfma  being  equal  to  about  a  fliilling  (Udy  M.  W.  Montague,  lctt^  42.) 

Hi  our  f reient  money .    The  wcregild  of  a 

thefe 
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thcfc  oSenccs  by  dcgrees  grew  no  longer  redccmable,  thc  pri- 
yate  proccfs  ^ras  ftill  continucd,  in  order  to  infurc  thc  inflic- 
tionof  punifhmcntuponthcQffendcr,  though  thc  party  injured 
was  allowcd  no  pecuniary  compenfation  for  the  offcncc. 

BuT,  though  appeals  were  thus  in  the  nature  of  profccu- 
tions  for  fome  atrocious  injury  committcd  more  immcdiately^ 
againft  an  individual,  yet  it  alfo  was  antiently  permltted,  that 
any  fubjeft  might  appeal  another  fubjedl  of  high-treafon,  ei- 
ther  in  the  courts  of  common  law  *,  or  in  parliament,  or  (for 
treafons  committed  beyond  the  feas)  in  thc  court  of  the  high 
conftable  and  marfhal.  The  cognizance  of  appeals  in  thc  iat- 
ter  ftill  continues  in  forcc  j  and  fo  late  as  1631  therc  was  a. 
trial  by  battel  awarded  in  the  court  of  chivalry,  on  fuch  an 
appeal  of  treafon  * :  but  that  in  the  firft  was  virtttaily  abo- 
lilhed  y  by  the  ftatutes  5  Edw.  III.  c.  9.  and  25  Edw.  III. 
c.  24.  and  in  the  fecond  exprefsly  by  ftatutc  i  Hen.  IV. 
c.  14.  So  that  the  only  appeals  now  in  forcc,  for  things  donc 
within  the  realm,  arc  appeals  of  felony  and  mayhem. 

An  appeal  oifelony  may  be  brought  for  crimes  committcd 
cither  againft  the  parties  themfelvcs,  or  thcir  relations.  Thc 
crimcs  againft  the  parties  themfelves  are  larcinyy  rape^  and 
crfon..  And  for  thefe,  as  well  as  for  mayhem,  the  perfons 
robbed,  raviftied,  maimed,  or  whofe  houfes  are  bumt,  may 
inftitute  this  private  procefs.  Thc  only  crimc  againft  one's 
jTclation,  for  which  an  appeal  can  be  brought,  is  that  of  kilU 
ing  him,  by  either  murder  or  manflaughter.  But  this  can- 
not  be  brought  by  every  relation  :  but  only  by  the  wife  for 
tae  death  of  her  huftjand,  or  by  tlie  heir  male  fqr  the  death 
of  his  anceftor ;  which  heirfliip  was  alfo  confined,  by  an  or* 
dinance  of  king  Henry  the  firft,  to  the  four  neareft  degrees 
of  blood  *.  It  is  given  to  the  wife,  on  account  of  the  lofs 
of  her  huftjand :  therefore,  if  flie  marries  again,  before  or 
pending  her  appeal,  it  is  loft  and  gonc ;  or,  if  ftie  marrics 
after  judgment,  flie  fliall  not  demand  execution.  Thc  hcir,  as 
was  faidj  muft  alfo  be  heir  male,  and  fuch  a  one  as  was  thc 

w  Britt.  c.  12.  r  I  Hal.  P.  C.  349. 

X  By  Donald  lord  Rae  againd  David        *  Mirr.  c.  2.  ^.  7« 
Ramfey.  (Rufliw.  vol.  2.  parc«  2,  pa^. 
1x2.) 
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ncxt  hcir  by  thc  courfe  of  tKe  common  law,  at  thc  time  of 
thc  killing  of  thc  anccftor*  But  this  rule  had  three  cxcep-» 
tions:  l*  If  thc  perfon  killed  leaves  an  innocent  wife,  fhe 
only,  and  not  the  heir,  (hall  have  the  appeal :  2.  If  there  be  no 
wifc,  and  thc  heir  bc  accufed  of  the  murder,  the  perfon,  who 
hcxt  to  him  would  have  becn  heir  male,  fhall  bring  the  ap- 
peal :  3.  If  the  wife  kills  bcr  hufband,  the  heir  may  appeal 
her  of  the  death.  And,  by  the  ftatute  of  Glouccfter, 
6  Edw.  I.  c.  9.  all  appeals  of  death  muft  be  fued  within  a 
year  and  a  day  after  the  completion  of  the  felony  by  the  deatli 
of  the  party :  which  feems  to  be  only  declaratory  of  the  old 
cbihmon  law  j  for  i^i  the  Gothic  conftitutious  we  find  the 
fame  **  praefcriptio  annalis,  quae  currit  adverfus  aBoremy  fi  de 
**  homicidia  ei  non  cpnflet  intra  annum  a  caede  faEiaypec  quen^ 
•*  quam  interea  arguat  et  accufet^** 

These  appcals  may  bc  brought,  previous  to  any  indift- 
ment ;  and  if  the  appellee  be  acquitted  thercon,  he  cannot 
be  afterwards  indiacd  for  the  fame  offence.  In  like  manner 
as  by  the  old  Gothic  cbnftitution,  if  any  offender  gained  a 
verdia  inhis  favour,  when  profecuted  by  thc  party  injured, 
he  was  alfo  underftood  to  bc  acquitted  of  any  crpwn  profe* 
cution  for  the  fame  ofience  ^ :  but,  on  thc  contrary,  if  he 
made  his  peace  with  thc  king,  ftill  he  might  be  profecuted 
at  the  fuit  of  the  party.  And  fo,  with  us,  if  a  man  be  ac- 
quitted  on  an  indiftment  of  murder,  or  found  guilty,  and 
pardoncd  by  the  king,  ftill  he  ought  not  (in  ftrianefs)  to  go 
at  large,  but  be  imjMrifoned  or  let  to  bail  till  the  year  and  day 
be  paft,  by  vir^ue  of  the  ftatute  3  Hen.  VII.  c.  i.  in  order 
to  be  forthcoming  to  anfwcr  any  appeal  for  the  fame  felony 
not  having  as  yet  been  puniflied  for'  it :  though,  if  he  hath 
been  found  guilty  of  manflaughtcr  on  an  mdidttient,  and 
hath  had  the  benefit  of  clergy,  and  fufFered  the  judgmcnt  of 
thc  law,  he  cannot  afterwards  be  appealed  j  for  it  is  a  maxim 
'in  law,  "  that  nemo  his  punitur  pro  eodem  deliSo'^  Beforc 
this  ftatutc  was  made,  it  was  not  ufual  to  indift  a  man  for 
homicide  within  the  time  limited  for  appeals ;  whicjh  pit>* 
duced  very  great  inconvenience,  of  wiich  more  hereafter^ 

«  Stiemh.  de  jure  Gotki  L  ji  o  4.        c  Sec  pag,  335, 
^  Jbid»  /9  S.  c*  5« 
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If  thc  appcUec  bc  acquitted,  thc  appcHor  (by  Virttic  of  Ac 
ftatutc  <rf  Weftm.  a.  13  Edw.  I.  c*  la.)  fhall  fuffer  onc 
ycar^s  imprifonmcnt,  and  pay  a  fine  to  the  king,  bcfides  re- 
ftitution  of  damages  to  the  party  for  the  imprifonment  an* 
infamy  which  hclhas  fuftained :  and,  if  thc  appellor  be  inca- 
paMe  to  make  rcftitutton,  his  abcttors  Oiall  do  it  for  him,  and 
:^o  be  liabk  to  imprifonment.  This  provifion,  afs  wasforc 
fccn  by  thc  author  of  Fleta  ^  provcd  a  grcat  difcouragcmcnt 
to  appeals  i  fo  that  thcnccforward  thcy  ccafed  to  bc  in  com- 
toontifc.  ,      ^ 

Tf  thc  appellec  bc  found  guilty,  hc  fhall  {uficr  thc  fanfe 

judgmcnt,  as  if  he  had  been  conviacd  by  indidhnent :  but 

with  this 'rcmarkable  differencc-,   that  on  an  indiament^ 

which  is  at  the  fuit  of  the  king,  the  king  may  pardon  and 

remit  the  e^^ccutron  5  on  an  appeal,  which  is  at  thc  fuk  of 

a  private  fubjeft,   to  makc  an  atoncmcnt  for  thc  private 

wrbng,  thc  king  can  no  morc  pardon  it,  than  hc  can  rcmit 

the  damages  recovered  on  an  aSion  of  battery*.    In  likc 

manncr  as,  whilc  thc  wcregild  continued  to  be  paid  a&  a  finc 

for  homicidc,  it  could  not  bc  rcmittcd  by  thc  king^s  autho- 

rity  ^.     And  the  antient  ufagc  was,  fo  late  a^  Henry  the 

fourth*s  timc,  that  all  thc  rdations  of  thc  flain  Ihould  drag 

^the  appcllee  to  thc  placc  of  execution  s :  a  cuftom,  founded 

tipon  that  favagc  fpirit  of  family  refentment,  which  prevailcd 

univcrfaliy  through  Europc  after  thc  irruption  of  the  north- 

em  riations,  and  is  pecuKarly  attended  to  in  thcir  feveral 

codea  of  law ;  and  which  prcvaik  cvcn  now  among  the  wild 

and  untutored  inhabitants  of  Amcrica :   as  if  thc  finger  o£ 

naturc  had  pointed  it  out  to  mankind,  in  Aeir  rude  and 

uncultivated  ftatc  K    However,  thc  punifhment  of  die  of- 

fcnder  liiay  be  rcmittcd  and  difcharged  by  the  concurrence  of 

all  parties  intercfted  j  and  as  the  kmg  by  his  pardon  may 

fruftrate  an  indifitmcnt,  fo  the  appAant  by  his  rcleafe  may 

A  /.  I.  c.  34.  §•  4S.  e  Jlf.  II  Uen,  IV.  12«     3  Inft*  13U 

e  %  Hawk.  P.  C.  392«  ,  ^  Robertioa.  Ch».  Y.  t.  45« 

f  LZr.  £</jB.  §•  3« 
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difcharge  stti  appeal  ^ :  **  natn  quHibet  pHeft  tenunciare  jur^fr^ 
^*  fe  %ntrodu8o!* 

These  are  the  fereiral  liiethods  of  profecution  inftituted  bf 
ihe  kws  of  England  for  the  puni&ment  of  ofiences;  of 
which  that  \lj  indi^ment  is  the  moft  generah  I.fhall 
therefore  confine  my  fubfequent  obfervations  principally  to 
this  method  of  profecution  \  remarking  by  the  way  the  moft 
material  variations  that  may  arife,  from  die  method  of  pro« 
ceeding  by  either  information  or  appeal« 

I X  Hal.  P.  C.  ji 
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oblerved^ :  fo  that  though  anti^ntly  an  outl^wcd  felon  was  faid 
to  have  caput  b^iaumi  and  might  be  knocked  on  the  head  like 
a  woIf|  by  any  one  th^t  fhould  meet  hin^ '  \  becaufe,  having 
renounced  all  lawi  he  was  to  be  dealt  with  as  in  a  ftate  of 
nature^  whcn  pvery  one  that  fliould  find  him  might  Tlay  him : 
yet  nowj  to  a .  oid  fuch  inhumanityj  it  is  holden  tha^  no  man 
is  entitled  to  ^A  him  wantonly  or  wilfuUy;  but  in  (o  doing 
is  guilty  of  murder  <^,  unlG^  it  happens  in  the  endeavovir  tO| 
appr^hend  him  *t  For  ^ny  pcrfon  may  arreft  an  outlaw  on  a ' 
crimin^l  profecution»  either  of  his  own  head,  or  by  writ  or 
warrant  of  ce^ias  utlagatum,  in  prder  to  bring  him  to  execu- 
tioii,  But  fuch  outl^wry  may  be  frequently  reverfed  by  writ 
of  errorj  tbc  proccedings  therein  being  (as  it  is  fit  they  fliould 
bp)  exceedingly  nice  and  circumftantial ;  and|  if  any  fingle 
minute  point  be  pmitted  or  mifcondufted,  the  whole  out- 
Jawry  is  illegal,  and  may  be  reverfed :  upon  which  reverfal 
the  party  accufed  isadmitted  tofle^d  to<|  and  defend  hin^elf 
\        ^ain(l|  thc  indi£|:ment, 

Thus  much '  for  pro(?efs  to  bring  in  the  offender  after  in^ 
idtment  found :  during  which  ftage  of  the  profecution  it  is^ 
that  writs  of  certiorari  facias  are  ufually  had,  thpugh  they  may 
be  had  at  any  time  before  trial,  to  certify  and  remove  thc  in-? 
di£tment,  with  all  the  proceedings  thereon,  from  any  inferior 
court  of  criminal  jurifdiiAion  into  the  cpuvt  of  king^s  bench  \ 
yrhich  is  the  fovereign  ordinary  court  of  juftice  in  caufes  cri- 
minaL  And  this  is  frequently  doi^e  for  one  of  thefe  four  pur-> 
pofesi  either,  l.  To  confider  and  determinethe  vaUdity  of 
appeaU  or  indifkments  and  the  proceedings  therepn ;  and  to 
quaih  OFconfirm  thcm  as  there  is  caufe :  or,  '2«  Where  it  i^ 
fUrmifed  that  a  partial  or  infufficient  trial  wiU  probably  be  had 
in  the  court  below,  the  indi^^ment  is  removed,  in  order  tp 
have  the  prifoner  pr  defendant  tried  at  the  bar  cf  the  court  of 
}cing'S  bcnch,  or  before  the  jufticcs  of  nifi  priuj :  or,  3.  It  i^ 
(o  removed,  In  order  tp  ptead  the  king^s  pardon  there :  or^ 
4*  To  ifrue  procefs  of  outtawry  againft  the  ofiender,  in  thofe 

•  Seepaj.  178.  g  1  HaU  P.  C.  497. 
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counties  or  places  where  die  procefs  of  tlie  Inferior  judges  Mrill 
not  reach  him  ^  Such  writ  of  certicrari^  when  iiTued  and 
delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding)  as  well  upon  indi&ment  as  otherwifei  fu« 
perfedes  the  jurifdi£tion  of  fuch  inferior  court,  and  makes  all 
fubfequent  proceedings  therein  entirely  moneous  and  illegal  i 
«inlefs  the  court  of  kiog^s  bencb  remands  the  record  to  the 
icourt  below,  to  be  there  tried  and  determined.  A  certiorari 
may  be  granted  at  the  inftance  of  either  the  profecutor  or  the 
defendant :  the  former  as  a  matter  of  right,  the  latter  as  a 
matter  of  difcrerion;  and  theeefore  it  is  feldom  ^anted  to 
remove  indi£tments  from  the  juftices  of  gaol  delivery,  or 
after  iilue  joined  or  confeffion  of  the  h(k  va  any  of  the  court9 
below  \ 

m 

At  this  ftage  of  profecution  alfo  it  is^  that  indi£lments 
found  by  the  grand  jury  againft  a  peer  muft  in  confequence  of 
m  writ  of  certiorari  be  ce^ified  aml  tranfmitted  into  the  court 
of  parliament»  cr  int^o  thst  of  the  lord  high  fteward  of  Great 
Brkain ;  and  that^  In  phces  of  exclofiye  jurifcii£li<Hiy  as  the 
two  uniyerfities,  indi^menta  muft  be  delivered  (up^  chaL- 
lenge  and  claim  of  cognizanc^)  to  the  courts  therein  efta«- 
blilhed  by  charter>  and  confinned  bya^  of  parGament,  to  be 
there  refpe£lively  tried  and  determinedr 

t  %  H^l^  F.  C*  sto»  ^  %  Hawk.  P.  C.  if  7,    4  Buns  74^ 
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CHAPTER   the   twen^ty-fifth. 

07     ARRAIGNMENT     ano     it's 

INCIDENTS. 


WH  E  N  thc  offendcr  cithcr  appcars  voluntarily  to  an 
indi£tment|  or  was  bcfore  in  cuftody)  or  is  brought 
in  upon  jcriminal  procefs  to  anfwer  it  in  the  propcr  court>  he 
is  immediately  to  bc  arraignei  thcreon }  which  is  the  fifth 
ftage  of  crimtnal  prpfecutton. 

To  arraign,  is  nothing  clfe  but  to  call  the  prifoner  to  the 
bar  of  the  court^  to  anfwcr  the  matter  charged  upon  him  in 
fiht  indt£lment  *.  The  prifoner  is  to  be  called  to  the  bar  by 
his  namc  \  and  it  is  laid  down  in  our  anticnt  book  ^,  thatj 
though  under  an  indiftmcnt  of  the  higheft  nature,  he  mult 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
fhackles  or  bonds;  unlcfs  there  be  evident  dangcr  of  an 
efcapc,  and:thcn  he  may  be  fecured  with  irons.  But  yct  in 
Layer's  caf<5(,  A,  D.  1722.  a  differencc  was  taken  betweca 
thc  timc  of  arraignment,  and  thc  timc  of  trial :  and  accord- 
ingly  thc  prifoner  ftood.  at  the  bar  in  chains  during  the  time 
of  his  arraignment  ^. 

a  2  HaliP.C.  ii6.  7S.     3  Inft.   34:    Kel.  lo.     s  Hal.- 

^  Bra^.  L  3.  Je  etron.  c,  1%,  ^.3.  .P.  C.  2x9.     2  Hawk.  P.  C«  308* 
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When  hc  is  brought  to  the  bar,  he  Is  called  upon  by 
name  to  hold  up  his  hand :  which  though  it  may  feem  a 
trifling  circumftance,  yet  is  of  this  importance,  that  by  the 
holding  up  of  his  hand  confiat  de  perfonaj  and  he  owns  him- 
felf  to  be  of  that  name  by  which  he  is  called  ^.  However,  it 
is  not  an  indifpenfable  ceremony;  for,  being  calculated 
jnercly  for  the  purpofe  of  identifying  the  perfon,  any  other 
acknowlegment  will  anfwer  the  purpofc  as  well :  therefore, 
if  the  prifoner  obftinately  and  contemptuouily  refufestohold 
up  his  hand,  but  confeffes  he  is  the  perfon  named,  it  is  fully 
fufficient  ^f 

.  Then  the  indiftment  is  to  be  read  to  him  diftin<aiy  in  thc 
JEngiifc  tongue,  (which  was  law,  even  whilc  all  other  pro*, 
ceedings  were  in  Latin)  that  he  may  fully  underftand  his 
charge.  After  which  it  is  to  bc  demanded  of  him  whethcr 
hc  bc  guilty  of  thc  crimc,  whereof  he  ftands  indi£led,  or  not 
guilty.  By  thc  old  common  law  the  acccffory  could  not  bc 
arraigned  till  the  principal  was  attainted ;  unlefs  he  chofe  it, 
for  he  might  waivc  the  benefit  of  the  law :  and  therefore 
principal  and  acceflbry  might,  and  may  ftill,  be  arraigned, 
and  plead,  and  alfo  be  tried  togcthcr.  But  btherwife,  if  thc 
principal  had  never  been  indifted  at  all,  had  ftood  mutc,  ha4 
challenged  above  thirty-five  jurbrs  peremptorily,  had  claimed 
the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died 
before  attainder,  the  acceffory  in  any  of  thefe  cafes  could  not 
be  arraigned :  for  non  conjlittt  whether  any  felony  was  com- 
mitted  or  no,  till  the  principal  was  attainted ;  and  it  might 
fo  happen  that  the  acceflbry  fliould  be  convi£led  one  day,  and 
the  principal  acquitted  the  next,  which  would  be  abfurd. 
However,  this  abfurdity  could  only  happen,  where  it  was 
poflible,  that  a  trial  of  the  principal  might  be  had,  fubfe- 
quent  to  that  of  the  acceffory :  ahd  therefore  the  law  ftill  con- 
tinues  that  the  acceffory  ihall  not  bc  tried,  fo  long  as  thc 
principal  remains  liable  to  be  tried  hereafter.    But  by  ftatutc 

^  %  Hal.  P.  C.  2x9*  e  Raym.  408« 
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I  Ann.  c.  9.  if  thc  principal  be  once  convifted,  andbefore 
attainder,  (that  is,  before  he  reccives  judgment  6f  death  or 
outlawry)  he  is  flelivered  by  pardon,  the  benefit  of  clcrgy,  or 
crtherwife ;  or  if  the  principal  ftands  mute,  or  chaQenges  per^ 
cmptorily  above  the  legal  number  of  jurors,  fo  as  nevcr  to  be 
convidled  at  aU ;  in  anf  of  thefe  cafes,  in  which  no  ful^ 
quent  trial  can  be  had  of  the  principal,  the  acccffory  raay  be 
proceeded  againft,  as  if  the  principahfelon  had  been  attaiRt«* 
ed  i  for  there  is  no  danger  of  future  contradifkion.  And  upot^ 
the  trial  of  the  acceffory,  as  weli  after  as  before  thc  eonTi^ioQ 
of  the  principal,  it  fcems  to  be  the  better  opinion,  and  foundecl 
pn  the  true  fpirit  of  juftice  ^,  that  the  acceflbry  is  at  Uberty 
(if  he  can)  to  contrpvert  the  guik  of  his  fuppofed  principal^ 
;md  to  prove  him  innocent  of  the  charge^  as  well  iii  point 
f)f  fa£t  as  in  point  of  law. 

When  a  criminal  is  arraigned,  he  cither  ^ands  mutey  or 
tot^effes  the  fa£l  y  which  circumftances  we  may  call  incidints 
to  the  arraignment ;  pr  elfe  hc  pleads  to  the  indidment,  which 
is  to  be  confidered  as  the  next  ftage  pf  proceedings.  Biu» 
firft,  let  us  obferve  thefe  inctdenta  to  the  aprdgnmeiit»  0% 
ikanding  mute^  or  confeifion, 

I.  Regularly  a  prifoner  is  faid  to  ftand  mute,  whens 
|)eing  arraigncd  for  treafon  orfelpny,  hQ  either,  i.  Ms^kes  iiQ 
anfwcr  at  ail :  or,  2,  Anfwcrs  forcign  ta  thc  purpofe,  or 
ixrith  fuch  matter  as  is  not  allowable  \  and  will  not  anfwev 
otherwife  :  or,  3.  Upon  having  pleadcd  not  guilty,  rcfufe^ 
to  put  himfelf  upon  the  country  ^«  If  he  fays  nothing,  the 
court  ought  ex  officio  to  impanel  a  jury  to  inq^ire  whether  hc 
ftands  obftinately  mute,  or  whether  he  bc  dumb  exvifitation^ 
Dei.  If  the  latter  appearsi  to  be  the  cafcji  thc  judges  of  tho 
court  (who  are  to  be  of  counfel  for  the  prifoner,  and  to  fce 
that  he  hath  law  and  juftice)  fliall  procecd  tQ  the  trial,  and 
cxamine  all  points  as  if  he  had  pleaded  not  guilty  \  But; 
whether  judgment  of  death  can  be  givea  againft.fuch  a  ^i-* 
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foncr,  wlio  hath  ncver  pleadcd,  and  can  fay  nothing  In  arrcft 
pf  judgment,  isapoint  yet  und^tcrmined  *. 

1f  he  bc  found  to  be  obftinately  mute^  (which  a  prifoner 
^th  bccn  hcld  to  bc,  that  hath  cut  out  his  own  tongue  ^) 
thcn,  if  it  bc  on  an  indidmcnt  of  high  treafon,  it  hath  long 
been  clearly  fettlcd  that  ftanding  mute  is  an  equivalenttoacon- 
vi£tionj»  and  hc  Qiall  reccive  the  (ame  judgment  and  cxecu^ 
tion^  And  as  in  thi$  the  higheft  crimc,  fo  alfo  in  the  lowcft 
fpccies  of  felony,  vtz.  in  petit  larceny,  and  in  alj  mifdeme& 
nors,  ftanding  mutc  hath  always  been  equivalent  to  convic- 
tion.  But  upon  appcals  or  indi£tments  for  other  felonicsj  or 
petit  treafon,  the  prifoner  was  nqt,  by  the  anticnt  law^  lookcd 
upon  as  convidled,  fo  as  to  receive  judgment  for  the  felony  j 
but  ftiould,  for  his  obftinacy,  have  received  the  terrible  fcfi^ 
tcnce  of  penance^  or  peine  (which,  as  will  appear  prefently^ 
was  probably  nothing  more  than  a  CQrrupted  abbreviation  of 
frifone J  forte  et  dure^ 

Before  thi^  was  jjronounced  the  prifpncr  had  not  only 
irina  admonitio^  but  alfo  a  refpite  of  a  few  hours,  and  the 
fentence  was  diftinftly  read  to  him,  that  he  might  know  his 
jdanger  ° :  and,  after  all,  if  he  continued  obftinate,  and  his  - 
ofFence  was  clergyable,  he  had  the  bcnefit  of  his  clergyal- 
lowed  him ;  cven  though  he  was  too  ftubborn  to  pray  it  \ 
Thus  tcnder  was  the  law  of  infli£ting  this  dreadful  punifli- 
mcnt :  but  if  no  other  mcans  could  prevail,  and  the  prifoner 
(when  charged  with  a  capital  felony)  continued  ftubbornly 
mute,  the  judgment  was  then  given  againft  him,  without 
any  diftinftion  of  fex  or  degree.  A  judgment,  which  was 
purpofely  ordained  to  be  exquifitely  fevere,  that  by^that  very 
ineans  it  might  r^rely  bc  put  in  execution. 

The  rack,  or  queftion,  to  extort  a  confenion  from  crimi- 
^als,  isapra^biccofadificrentnat^re:  /&V  having  been  only 

i  *  HaL  P.  C.  317.  n»  %  Hal.-P.  C.  320. 
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ufcd  to  compcl  a  man  to  put  himfclf  upon  his  trial ;  that  bc- 
ing  a  fpccies  of  trial  in  itfclf.  And  the  trial  by  rack  is  ut- 
tcrly  unknown  to  thc  law  of  England  ;  though  oncc  when 
thc  dukcs  of  Exeter  and  Suffolk,  and  other  minifters  o£ 
Hcnry  VI,  had  laid  a  dcfign  to  introduce  the  ciyil  law  intp 
this  klngdom  as  tlfe  rule  of  govemment,  for  a  beginning 
thcreof  they  cxtQ.cK'i  rack  for  torturc  ;  which  was  called  in 
dcrifion  the  duke  of  Exeter's  daughter,  and  ftill  rcmains  in 
the  towcr  of  London**:  wherc  it  was  occafionally  ufed  as  an 
cnginc  of  ftate,  not  of  law,  more  than  once  In  the  reign  of 
quecn  Elizabeth  '.  But  when,  upon  the  aflafrmation  of  Vil- 
ftcrsduke  of  Buckingham  by  Fclton,  it  was  propofed  in  thc 
privy  council  to  put  the  aflaflin  to  the  rack,  in  order  to  difcovcr 
hi»  accomplices;  thc  judges,  bcing  confulted,  declared  una- 
nimoufly,  to  their  own  hcMiour  and  thc  hononr  of  the  Englifli 
law,  that  no  fuch  procceding  was  allowable  by  the  laws  of 
England  '.  It  feems  aftonifliing  that  this  ufage,  of  admini- 
ftering  the  torture,  fliould  be  faid  to  arife  from  a  tendemefs  to- 
the  lives  of  men :  and  yet  this  is  the  reafon  given  for  it's  in- 
troduftion  In  the  civil  law,  and  it^s  fubfequent  adoption  by 
the  French  and  other  foreign  nations ' :  viz.  becaufe  thc  laws 
cannot  endure  that  any  man  fliould  die  upon  the  evidence  of 
z  falfc,  or  cven  a  fingle  witncfs ;  and  thereforc  contrived 
tliis  metbod  that  innocence  fliould  manifeft  itfelf  by  a  ftout 
dcnial,  or  guilt  by  a  plain  confeflion.  Thus  rating  a  man's. 
virtue  by  thc  hardincfs  of  hisiconftitution,  and  his  guilt  by 
the  fi^nfibility  of  his  nerves  !  — But  thcrc  needs  oqly  to  fta^c 
accurately  %  in  order  moft  efl^eclually  to  cxpofe,  this  inhu- 
man  fpecies  of  mcrcy ,  the  uncertainty  of  which,  as  a  teft» 
and  criterion  of  truth,  was  long  ago  very  elegantly  pointcd 
out  by  Tully :  though  he  Hvqd  in  a  ftate  wherein  it  wa^ 


^  3  Inft'  35« 
V  Barr.  92.  49<^. 

1  Ruihw.  Coli.  i.  63S. 

'  Cod,  /•  9«  /•  41 .  /.  8.  &f  /.  47.  /.  16. 
Fortefc.  de  LL,  Ang*  c,  22. 
.    «  Thc  marquis  Beccaria,  (ch,  16.)  In 
>n  exquifite  piece  of  raillery,    has  pro- 
pofcd  this  probiem,  with  a  gravity  an^ 


precifion  that  arc  truly  mathemltical : 
**  the  fbrce  of  the  mufcles  and  thc  fcn- 
*<  iibility  of  thc  nerves  of  -an  innpcent 
"  pcrfon  being  givcn,  it  is  required  to 
^*  find  thc  degree  of  pain,  neceOary  to 
"  make  him  confc£j  himfclf  guilty  of  a 
**  given  crimc.'* 
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ufiial  to  torture  flaves  in  order  to  fumifli  evidencc :  "tamen, 

1 

fays  he,  **  illa  tormenta  gubirnat  dolory  moderatur  natura  cu- 
**  j^fi^  ^^^  fl«//wi  tum  corporUy  regit  quaefttor^  fieSlit  lihido^ 
•*  corruuipit  fpesy  infirmat  metus  s  ut  in  tot  rerum  angufiiis  nihil 
«  veritatilocirelinquatur^^^ 

The  Englifli  judgment  of  penance  for  ftanding  mute^ 
was  as  follows :  that  the  prifoner  be  remanded  to  the  prifon 
from  whence  he  came  ;  and  put  into  a  low,  dark  ch^imbcr ; 
and  there  be  iaid  on  his  back,  on  the  bare  floor,  naked,  uu- 
lefs  where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more : 
that  he  have  no  fuftenance,  fave  only,  on  thc  firft  day, 
three  morfels  of  the  worft  bread ;  and,  on  the  fecond  day, 
three  draughts  of  ftanding  water,  that  fhould  be  neareft  to 
the  prifon  door ;  and  in  this  fituation  this  fliould  be  aher- 
nately  his  daily  diet,  till  he  died^  or  (as  antiently  the  judg- 
ment  ran)  ////  he  anfivered  ■. 

It  hath.  been  doubted  whethev  this  punifliment  fubfifted 
at  the  common  law'*',  or  was  introduced  in  confequence  of 
the  ftatute  Weftm.  i.  3  Edw.  L  c.  12  '^.  which  feems  to  bc 
the  better  opinion.  For  not  a  word  of  it  is  mentioned  in 
Glanvil  or  Brafton,  or  in  any  antient  author,  cafe,  or  record, 
(that  hath  yet  been  produced)  previous  to  the  reign  of  Ed- 
ward  I :  but  there  are  inftances  on  record  in  the  reign  of 
Henry  III  J^,  where  perfons  aocufed  of  felony,  and  ftanding 
mute,  were  tried  in  a  particular  manner,  by  two  fucceflivc 
juries,  and  convifted  ;  and  it  is  ailcrted  by  the  judges  in 
%  Hen,  IV.  that,  by  the  common  law  before  the  ftatute, 
ftanding  mute  on  an  appeal  amounted  to  a  conviftion  of  tbc 
fclony^.     This  ftatute  of  Edward  I  dire£ls  fuch  perfons 

t  Pri  Sulla.  28.  X  Staun df.  P.  C.  149.     Barr.  82. 
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«'  as  wiii  not  put  themfelvcs  upon  inquefts  of  felohies  befbr^ 
<*  the  judge$  at  the  fuit  of  the  kixigf  to  be  put  into  haf d  and 
**  ftrong  prifon  *(Jbient  mys  en  &  prifonefort  et  dure)  as  thofe 
*«  which  refufe  to  be  at  tfie  common  law  df  the  land;*'  And^ 
immediately  after  this  ftatute,  the  form  of  the  judgment  ap^ 
pears  in  Fleta  and  Brition  to  have  been  only  a  vety  ftrait  con- 
finement  in  prifon,  vrith  hardly  any  degree  of  fuftenance  5 
but  no  weight  is  dire£ted  to  be  laid  upon  the  body,  fo  as  to 
liaften  the  death  of  the  mifetable  fufferer :  and  indeed  any 
furcharge  of  puniflimcnt  on  perfons  adjudged  to  penance,  fo 
jiks  to  fliorten  their  livcs,  is  reckoned  by  Horne  in  the  mirror^ 
as  a  fpecies  of  criminal  homicide^  It  alfo  clearly  appears,  by 
a  record  of  3 1  Edw.  III  *»,  that  the  prifoner  ftiight  then  poiii- 
bly  fubfift  for  forty  days  undcr  this  lingering  punifliment.  I 
fiiould  therefore  imagine  that  the  pra£tice  of  loading  him 
with  weights,  or,  as  it  was  ufualiy  C2X\zAyfreJJing  him  to  death^ 
was  gradually  introduccd  bctween  31  £dw«  III*  and  8 
Hen*  IV.  at  which  laft  period  it  firft  appears  upon  opr 
books^l^  being  intended  asa  fpecies  of  mercy  to  the  delin- 
quent,  by  delivering  him  tbe  fooner  from  his  torment :  and 
hence  I  prefume  it  alfo  was,  that  the  duration  of  the  penanqe 
was  then  firft  ^  altered ;  and  inftead  of  continuing  tiil  he  an^ 
fkveredf  it  was.  dire£led  to  Continue  till  he  died,  which  muft 
very  foon  happen  under  an  enormous  preflure* 

The  uncertainty  of  it's  original,  the  doubts  that  were 
conceived  of  it's  legality,  and  the  repugnance  of  it's  theory 
(for  it  rarely  was  carried  into  praGice)  to  the  humanity  of 
the  laws  of  England,  all  concurred  to  require  a  legiflative 
abolition  of  this  cruel  procefs,  and  a  reftitution  of  the  antient 
common  law ;  whereby  the  ftandin^  mute  in  felony,  as  weD 
as  in  treafon  and  in  trefpafs,  amounted  to  a  confei&on  of  the 
charge.  Or,  if  the  corruption  of  the  blood  ajid  the  confe- 
quent  efcheat  in  felony  had  been  removed,  the  judgment  of 
peineforteetdure  might  perhaps  have  ftill  innocently  remained. 
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a$  a  monui»et]it  of  tbe  favage  rapacky  wlth  which  the  lordljf 
tyraats  Qf  feodal  anti^uity  hunted  after  efcheats  and  for» 
feitures  i  fince  no  otie  would  ever  have  been  tempted  to  un-< 
dergo  fuch  a  horrid  alteimative«  For  the  law  was,  that  by 
ftanding  mute^  and  fuffering  thls  heayy  penattce,  the  judg- 
ment,  and  of  courfe  the  corruption  of  the  blocd  and  efcheat 
of  the  landSf  were  faved  in  felony  and  petit  treafon ;  though 
not  the  forfeiture  of  the  goods  >•  and  thcrefore  this  lingering 
ptmi(hment  was  probably  introduced,  in  order  to  extort  a 
plca ;  without  which  it  was  held  that  no  judgment  of  death 
could  be  given,  and  fo  thc  lord  k)ft  his  efcheat.  But  in  high 
treafon,  as  ftanding  mute  is  equivalent  to  a  convi^on,  the 
fame  judgment,  the  fame  corruption  of  biood,  and  the  fame 
forfeitures  always  attended  it,  as  in  other  cafes  of  convi£);ion^ 
Attd  vcry  lately,  to  the  honour  of  our  laws,  it  hath  been 
enafiedby  ftatute  12  Geo.  III.  c.  20.  that  every  perfon  who, 
being  arraigned  for  felony  or  piracy,  fhall  ftandi  mute  or  not 
anfwer  direftly  to  the  ofFcnce,  fhali  be  convifted  of  the  fame; 
and  the  fame  judgment  and  execution  (with  ali  their  confe- 
quences  in  every  refpeft)  Ihall  be  thereupon  awarded,  as  if 
the  perfon  had  been  convifted  by  verdift  or  confeflion  of  the 
crimc.  And  dius  much  for  the  demefnor  of  a  prifoner  upon 
his  arraignment,  by  ftanding  mute  5  which  now,  in  all  cafes, 
amounts  to  a  conftru£live  confeilion. 

11.  The  other  incident  to  arraignments  escIuGve  of  the 
{>lea,  is  the  prifoner^s  a£lual  confejfion  qf  the  zndi£tment« 
Upon  a  (imple  and  plain  confeffion,  the  court  hath-nothlng 
to  do  but  to  award  judgment :  but  it  is  ufually  very  back- 
ward  In  receiving  and  recording  fuch  confefTion,  out  of  ten- 
dcrnefs  to  the  lifc  of  the  fubjedt  •,  and  will  generally  idvifc 
the  prifoner  to  retra£l  it,  and  plead  to  the  indidment  K 

BtJTthere  isanother  fpecies  ofconfefBon,  which  we  read 
tnuch  of  in  our  antient  books,  of  a  far  more  compHcated 
kind,  which  is  called  approvetncnt.     And  that  is  when  a  per« 

•  2  Hawk.  F.  C.  331.  f  »  Hal.  P.  C.  225. 
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fon,  indiftcd  of  trcafon  or  fclony,  and  arraigticd  for  thc  &mc, 
doth  confcfs  the  h£t  bcforc  plcaplcadcd)  and  appcals  or  ac- 
cufes  othcrs^  his  accompliccs  of  thc  famc  crimc,  in  order  to 
obtain  his  pardon.  In  this  cafc  he  is  callcd  an  approver  or 
prover,  probatory  and  thc  party  appcaled  or  accufed  is  called 
the  appeUee.  Such  approyement  can  only  be  in  capitai  of- 
fenCes ;  and  it  is,  as  it  werc,  equivaicnt  to  an  indiilmcnt, 
fince  the  appellee  is  equally  called  upon  to  anfwer  it :  and  if 
hehath no rcafonable aftd  legal exccptions to make to thc per-» 
fon  of  thc  approver,  wiiich  indeed  arc  vcry  numcrous,  he 
muft  put  himfelf  upon  his  trial,  cither  by  battel,  or  by  the 
country;  and,  if  vanquiflied  or  found  guiky,  muft  fufier 
the  judgment  of  the  law,  and  the  approver  ihail  have  tis 
pardon  ex  debito  juftitiae.  On  the  othcr  hand,  if  the  appel- 
lee  be  conqueror,  or  acquittcd  by  the  jury,  the  approver 
(hali  receive  judgment  to  be  hanged,  upon  liis  own  confeilion 
of  the  indii^ment ;  for  the  condition  of  hispardon  hasfailed^ 
viz.  the  convifting  of  fome  other  perfon,  and  therefore  liis 
convi£):ion  rcmains  abfolutc. 

BuT  it  is  purely  in  the  difcretion  of  the  court  to  permit 
thc  approver  thus  to  appeal,  or  not  j  and,  in  faft,  this  courfe 
of  admitting  approvements  hath  been  long  difufed :  for  the 
truth  was,  as  fir  Matthew  H^le  obferves,  that  more  mif- 
chief  hath  arifen  to  good  men  by  thefe  kind  of  approve- 
ments,  upon  faife  and  malicious  accufations  of  defperatc 
villains,  than  benefit  to  the  public  by  the  difcovery  and  con- 
viftion  of  real  offenders.  And  therefore,  in  the  times  when 
fuch  appeals  were  more  frequcntly  admitted,  grcat  ftriftnefs 
and  nicety  were  held  thcrein  « :  though,  fince  their  difcoati- 
nuance,  the  dofbrinc  of  approvcments  is  become  a  matter  of 
more  curiofity  than  ufe.  I  ihall  only  obferve,  that  ali  the 
good,  whatever  it  be,  that  can  be  expefted  from  this  method 
of  approvement  is  fully  provided  for  in  the  cafe  of  coining, 
.  robbery,  burglary,  houfe-breaking,  horfe-ftealing,  and  iar- 
ciny  to  the  value  of  fivc  fhilliHgs  from  fhops,  warehoufes, 
ftables*  and  coach-houfes,  by  ftatutcs  4  &  5  W.  &  M.  c-  8. 

t  2  Hal.  P.  C.  ch.  29.     2  Hawk.  P.  C.  ch.  24.. 

13  6&J 


Ch.  25.  W  R  o  ir  o  S4  53:1 

6  &  7  W.  III.  c.  17.  10  &  II  W.  III.  c.  23.  and  5  Ann, 
c.  31.  which  enaft,  that,  if  any  fuch  offender,  belng  out  of 
prifon,  fhall  difcover  two  or  more  pcrfons,  who  have  com- 
mitted  the  like  offences,  fo  as  they  may  be  convifted  thereof ; 
he  fliall  in  cafe  of  burglary  or  houfebreaking  receive  a  reward 
of  40/,  and  in  general  be  entitled  to  a  pardon  of  all  capital 
oflcnces,  excepting  only  murder  artd  treafon  ;  and  of  them 
alfo  in  tbe  cafe  of  coining**.  And  if  any  fuch  perfon,  having 
felonioufly  ftolen  any  lead,  iron,  or  other  metals,  Ihall  dif- 
cover  and  <onvi<3t  two  offender?  of  having  illegally  bought 
or  received  the  fame,  he  fhall  by  virtue  of  ftatute  29  Geo.  II. 
c.  30.  be  pardoned  for  all  fuch  felonies  committcd  beforc 
fuch  difcovery.  It  hath  alfo  been  ufual  for  the  juftices  of 
the  peace,  by  whom  any  perfons  charged  with  felony  are 
committed  to  gaol,  to  admit  fome  one  of  their  accomplices 
to  become'  a  witnefs  (or,  as  it  ia  generally  termed,  king'g 
evidence)  againft  his  fellows ;  upon  an  feiplied  confidencc, 
which  thc  judges  of  gaol  delivery  have  ufually  countenanced 
and  adopted,  that  if  fuch  accomplice  makes  a  full  and  coni- 
plete  difcovery  of  tbat  and  of  all  other  felonies  to  which  he 
is  examined  by  the  magiftrate,  and  afterwards  gives  his  evl- 
dence  withoot  prevarica^ion  or  fraud,  hc  fhall  not  hrmfclf  bs 
profecnted  fo*  that  of  a»y  other  previous  offencq  of  fehc  fitme. 
degree  ^ 

fc  The  pardon,  for  difcovering  of-  i  The  King  v.    Rudd;    Mich.    i6 

fencM  againfb  ^e  comage  afi.of  15  Oeo.  \\\\  on  acaie.rei^etved  fum  thoi 

Ge.).  II.  c..28>  exteads  ooiy  to  all/vci^  old'baifeyAO^»  1775,» 
ci^ence^* 
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CHAPTER     THE     TWENTY-SIXTH. 


OF     PLEA,     AND    ISSUE, 


WE  are  now' to  confider  thc  plea  of  the  prifoner,  oi;' 
defenfive  matter  alleged  by  him  pn  his  arraignment, 
if  he  does  not  confefs,  ot  ftand  mute.     This  is  either,  i.  A 
plea  to  the  jurifdiftion  ;  2.  A  demurrer ;  3.  A  plea  in  ab^e- 
ment ;  4.  A  fpecial  plea  in  bar  5  or,  5.  The  general  iffue., 

FoRMERLY  there  was  another  plea,  now  abrogated,  that, 
oifa/iHuary  s  which  is  however  neceffary  to  be  lightly  touch- 
cd  upon,  as  it  may  give  fome  light  to  many  parts  of  our  an. 
tient  law :  it  being  introduced  and  continued  dur^ig  the  fu- 
perftitious  veneration  that  was  paid  to  confecrated  ground 
in  the  times  of  popery.  Firft  then,  it  is  to  be  obfcrvcd,  that 
if  a  perfon  accufed  of  any  crime  (except  trcafon,  wherein 
the  crown,  and  facrilege,  wherein  the  church,  was  too 
nearly  concemed)  had  fled  to  any  church  or  church-yard, 
and  within  forty  days  after  wcnt  in  fackcloth  and  confefled 
himfelf  guilty  bcfore  the  coroner,  and  dcclared  all  the  parti- 
cular  circumftances  of  the  offcnce  \  and  thereupon  took  the 
oath  in  that  cafe  providcd,  viz.  that  hc  abjured  the  reahn» 
and  would  dcpart  from  thcncc  forthwith,  at  the  port  that 
fhould  be  afligned  him,  and  would  nevcr  rcturn  without 
lcave  from  thc  king ;  he  by  this  means  favcd  his  life,  if  hc 
cbferved  thc  conditioas  of  the  osith,  by  going  Mrith  a.crofs  in 
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his  hand  and  with  all  convenient  fpced,  to  thc  pprt  affigned, 
and  embarkiiig.  For  if,  -during  this  forty  days  priyilegc  of 
fanftuary,  or  in  his  road  to  the  fea  fide,  he  was  apprehended 
and  arraigned  in  any  court,  for  this  felony,  he  might  plead 
the  privilege  of  fanftuary,  and  had  a  right  to  be  remanded, 
if  taken  out  againft  his  will  *.  But  by  this  abjuration  his 
blood  was  attainted,  and  he  fdrfeited  all  his  goods  and  chat- 
tels  **.  The  immunity  of  thefe  privileged  places  was  very 
much  abridged  by  the-  ftatutes  27  Hen.  VIIL  c.  19.  and 
32  Hen.  VIII.  c.  12.  And  now,  by  the  ftatute  21  Jac.  I. 
c.  28.  all  privilege  of  fanftuary,  and  abjuration  confequent 
thereupon,  is  utterly  taken  away  and  aboliflied. 

'  FoRMERLY  alfo  thc  benefit  of  clergy  ufed  to  be  pleaded 
before  trial  or  convidlion,  and  was  called  a  declinatory  plea  ; 
which  was  the  name  alfo  given  to  that  of  fanftuary  *=.  Butji 
as  the  prifoner  upon  a  trial  has  a  chance  to  be  acquittfed,  and 
totally  difcharged ;  and,  if  qonvifted  of  a  clergyable  felony, 
is  entitled  equally  to  his  clergy  after  as  before  convidlion ; 
this  courfe  is  extremely  difadvantageous  :  and  therefore  the 
benefit  of  clcrgy  is  now  very  rarely  pleaded ;  but,  if  found 
requifite,  is  prayed  by  the  convi£l:  before  judgment  is  pafled 
upon  him. 

I  PRocEED  therefore  to  the  five  fpecics  of  pleas,  beforc- 
mentioned. 

I.  A  PLEA  to  the  jurtfdiEliony  is  where  an  indidment  13 
taken  before  a  court,  that  hath  no  cognizance  of  the  ofFence  ; 
as  if  a  man  be  indidled  for  a  rape  at  the  flieriffs  tourn,  or 
for  treafon  at  the  quarter  feflions  :  in  thefe,  or  fimilar  cafes, 
he  may  except  to  the  jurifdiftion  of  the  court,  without  an- 
fwering  at  all  to  the  crime  alleged  ^. 

II.  A  DEMURRER  to  thc  indi£lment.  This  is  incident  to 
«riminal  cafes,  as  well  as  civil,  when  the  fa<3:  as  alleged  is 

a  Mirr  c.  i.  §.13,  a  Hawk.  P.  C.  335.     c  a  Hal.  P.  C.  236.  , 

fc  %  Hawk.  P.  C.  52.  <i  Ibid.  256. 
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allowcd  to  bc  tnie,  but  the  prifoncr  joins  ifluc  upon  fome  point 
of  law  in  the  indiOimentf  by  which  he  infifts  that  the  fa£t, 
as  ftated,  is  no  felony,  treafon,  or  whatever  the  crime  i& 
alleged  to  be.  Thus,  for  inftance,  if  a  man  be  indided  for 
fehnioujly  ftealing  a  greyhound;  which  is  an  animal  in  which 
no  valuable  property  can  be  had,  an4  therefore  it  is  not  fe- 
lony,  but  only  a  civil  trefpafs,  to  fteal  it :  in  this  cafe  the 
party  indidied  may  demur  to  the  indiftment ;  denyrng  it  ta 
be  feiony,  though  he  confeffes  the  aflt  of  taking  lU  Some 
have  held '',  that  if,  on  demurrer,  the  point  of  law  be  ad- 
JAidged  againjl  the  prifoner,  he  fliall  have  judgment  and  exe-» 
cution,  as  if  convifted  by  verdift.  But  this  is  dcBied  by 
others  ^,  who  hold,  that  in  fuch  cafe  he  fliall  be  dire£led  and 
received  to  plead  the  general  iffue,  not  guilty,  after  a  demur- 
rer  determined  againft  him.  Whic.h  appears  the  more  rea- 
fonable,  becaufe  it  is  clear,  that  if  the  prifoner  freely  difco^- 
vers  the  fa£k  in  court,  and  refers  it  to  the  opinion  of  the 
court,  whether  it  be  felony  or  no ;  and  upon  the  fa£l  thus 
fliewn  it  appears  to  be  felony ;  the  court  will  not  rccord  the 
confeffion,  but  admit  him  aftcrwards  to  plead  not  guilty  ^« 
And  this  feems  to  bc  a  cafe  of  the  fame  nature,  being  for 
the  moft  part  a  miftake  in  point  of  law,  and  in  the  conduf^ 
of  his  pleading  ;  and  though  a  man  by  mifpleading  may  in 
fome  cafes  lofe  his  property,  yet  the  law  will  not  fuffer  him 
by  fuch  niceties  to  lofe  his  life.  However,  upon  this  doubt, 
demurrers  to  indiclments  are  feldom  ufed :  fmce  the  fame 
advantages  may  be  taken  upon  a  plea  of  not  guilty :  or  after- 
wards  in  arreft  of  juclgment,  when  the  verdift  has  eftablifli- 
cd  the  fa£l. 

V 

III.  A  PLEA  in  abatement  is  prihcipally  for  a  mifnofmery  a 
wrong  name,  or  a  falfe  addition  to  the  prifoner.  As,  if 
James  Allen,  'gentlemany  is  indi£ted  by  the  name  of  John 
Allen,  efquire^  he  may  plead  that  he  has  the  name  pf  James, 
and  not  of  John  \  and  that  he  is  a  gentleman,  and  not  an 
cfqurire.     And,  if  either  fact  is  found  by  a  jury,  then^the  in- 

e  2  Fal.  P.C.  257.  '  z  2  Hal.  P.C.  ■225.- 
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di£tmettt  fliril  bc  abated^  as  writs  or  declarations  may  be  in 
civil  a^idns  \  cf  whidi  we  fpoke  at  large  in  the  pxeceding 
volume  ^-  Bttt^  in  the  end,  there  is  Ijttle  advantage  a^cru- 
ing  to  the  prifonar  by  means  of  thefe  dilatory  pleas  5  becaufe 
if  the  exception  be  allowed,  a  new  bill  of  indittment  may 
be  framed,  according  to  what  the  prifoner  in  his  plea  avers 
to  be  his  true  name  and  addition.  For  it  is  a  rule,  upon  all 
pteas  in  abatement,  that  hc,  who  takes  advantage  of  a  flaw, 
muft  at  the  fame  time^ihew  how  it  may  be  amended.  Let 
ns  thercfore  next  confider  a  more  fubftantial  kind  of  plea,  viz» 

rV.  Spbcial  pleas  in  bar;  which  go  to  the  merits  of  thc 
indk^ment,  and  give  a  reafon  why  the  prifoner  ought  not  to 
anfwbr  itat  ali,  nor  put  himfelf  upon  his  trial  for  the  crime 
alleged.  Tbefe  are  of  four  kinds :  a  former  acquittal,  a  for- 
mer  conviftion,  a  fotmer  attainder,  or  a  pardon.  There  are 
many  otherpleas,  which  maybepleaded  inbarofan  appeal': 

but  tbefc  STQ  ajq)licable  to  both  appeals  and  indi6lmcnts. 

• 
I.  FiRST,  die.plea  of  mterfoits  acqHk^  or  a  foriyier  acquit- 
tal,  is  grounded  on  this  univerfal  maxim  of  the  common  law 
of  England,  that  no  man  is  to  be  brought  into  jeopardy  of 
his  lifi&,  more  than  orice,  fbr  the  fame^offence.  And  hence 
at  is  allowed  as  a  confequehcc,  that  when  a  man  is  oncc 
■fairly  found  not  guilty  upon  any  indiftment,  or  other  profe- 
-cution,  before  any  court  having  competent  jurifdiSion  of  thc 
.offence  j,  he  may  plead  fuch  acquittal  in  bar  of  any  fubfe- 
quent  accufation  for  the  fame  crime.  Therefore  an  acquit. 
tal  on^n  appeal  is  a  good  bar  to  an  indiftnlent  on  the  fame 
offencc.  And  fo  alfo  was  an  acquittal  on  an  indiftment  a 
good  bar  to  an  appeal,  by  the  common  law  ^  :  and  therefore, 
infavourofappeals,  a  general  praftice  was  introduced,  not 
to  try  any  pcrfon  on  an  indi<flmcnt  of  homicidc,  till  after  thc 
year  and  day,  within  which  appeals  may  be  brought,  werc 
paft ;  by  which  time  it  often  happened  that  the  witneffes 
died,  or  the  whole  was  forgotten.  To  rejncdy  which  in- 
convenience,  the  ftatute  3  Hcn.  VII.  c.  j.  ena£ls,  that  in- 

1»  Sce  Vol.  III.  pag.  304.  j  3  Mod.  194. 

K  2  Hawk.  P.  C.  ch.  23.  k  2  Hawk.  P,  C.  373. 
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diftments  fliall  be  proceeded  on,  immediately,  at  the  king's 
fuit,  for  the  death  of  a  man,  without  waiting  for  bringing  an 
appeal;  and  that  the  plea,  of  atiterfoits  acquit  onan  indid- 
mcnt,  fhall  be  no  bar  to  the  profecuting  of  any  appeal. 

2.  SECONnLY,  the  plea,  of  auterfoits  conviciy  or  a  former 
conviftion  for  the  fame  identical  ciime,  though  no  judg- 
ment  wa^  ever  given,  or  perhaps  will  be,  (being  fufycnded 
by  the  benefit  of  clergy  or  other  caufes)  is  a  good  plea  in  bar 
to  an  indiftment.  And  this  depends  upon  the  fame  prinqiplc 
as  the  former,  that  no  man  ought  to  be  twice  brought  in 
dangcr  of  his  life  for  one  and  the  fame  crime  ^  Hereupon  it 
has  been  held,  that  a  conviftion  of  manflaughter,  on  an  ap- 
peal  or  an  indiftment,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indiftment,  of  murder  ;  for  the  fa£l  profc- 
cuted  is  the  fame  in  both,  though  the  ofFences  difier  in  co- 
louring  and  in  degrec.  It  is  to  be  obferved,  that  thc;  pleas 
oiauterfoits  acquii  and  auterfoits  conviSiy  or  a  former  acquittal, 
and  former  conviftion,  mufl  be  upon  a  profecution  for  the 
fame  identical  a£l  and  crime.     But  the  cafe  is  otherwife,  in 

3.  Thirdly,  the  plea  of  auterfoits  attaintj  or  a  former 
attainder  j  which  is  a  good  plea  in  bar,  whether  it  be  for  the 
fame  pr  any  other  felony,  For  wherever  a  man  is  attainted 
of  felony,  by  judgment  of  death  either  upon  a  verdifk  or  con- 
feflion,  by  outlawry,  or  h^retofore  by  abjuration  ;  and  whe*- 
ther  uppn  an  appeal  or  an  indiftment ;  he  may  plead  fuch 
attainder  in  bar  to  any  fubfequent  indiftment  or  appeal,  for 
the  fame  pr  for  any  other  felony  ".  And  this  bccaufe,  gene-.- 
rally,  fuch  proceeding  on  a  fecond  profecution  cannot  be  to 
any  purpofe :  for  the  prifoner  is  dead  Jn  law  by  the  firft  at- 
tainder,  his  blood  is  already  corrupted,  and  he  hath  forfeited 
all  that  he  had :  fo  that  it  is  abfurd  and  fuperfluous  to 
cndcavour  to  attaint  him  a  fecond  time.  But  to  this  ge- 
nexal  rule  however,  as  to  all  others,  there  are  fome  excep- 
tions  \  wherein,  cejfanie  ratione^  c^Jf^^  ^  ^pfa  ^*  As,  i. 
■Whcre  the  former  attainder  is  reverfed  for  error,  for  thcn  it 

1  a  Hawk.  P.  C.  377.  «  Ibld*  375. 

is 
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is  thc  farae  as  if  it  had  never  been.  And  the  fame  reafon 
holds,  where  thc  attainder  is  reverfed  by  parliament,  or  the 
judgment  vacated  by  the  king'6  pardon,  with  rcgard  to  felo- 
nies  committed  afterwards.  2.  Where  the  attainder  was 
upon  indiftment,  fuch  attainder  is  no  bar  to  an  appeal :  for  • 
the  prior  fentence  is  pardonable  by  the  king ;  and  if  that 
might  be  pleaded  in  bar  of  the  appeal,  the  king  might  in  the 
end  defeat  the  fuit  of  the  fubjeft,  by  fufFering  the  prior  fen- 
'  tence  to  ftop  the  profecution  of  a  fecond,  and  thcn,  when 
the  time  of  appealing  is  elapfed,  granting  thc  dclinquent  a 
pardon.  3.  An  attainder  in  felony  is  no  bar  to  s^n  indifl* 
*  ment  of  treafon  :  becaufe  rtot  only  the  judgment  and  man»- 
ner  of  death  are  difFerent,  but  the  forfeiture  is  more  extenfive> 
and  the  land  goes  to  difFerent  perfons.  4.  Where  a  perfon 
attainted  of  one  felony,  is  afterwards  indifted  as  principal  in 
another,  to  which  there  are  alfo  acceffories,  profecuted  at 
the  fame  time ;  in  this  cafe  it  is  held,  that  the  plea  of  auter" 
foits  attaint  is  no  bar,  but  he  fliall  be  compelled  to  take  his 
trial,  for  the  fake  of  public  juftice :  becaufe  the  accefibries  to 
fuch  fecond  felony  cannot  be  convifted  till  after  the  convic* 
tion  of  the  principal ".  And  from  thefe  inftanccs  wc  may 
colleft  that  the  plea  of  auterfoitfi  attmnt  is  never  good,  but 
when  a  fecond  trial  would  be  quite  fuperfluous  ^ 

.  4.  Lastly,  a  pardon  may  be  pleaded  in  bar ;  as  at  oncc 
deftroying  the  end  and  purpofe  of  the  indiclment,  by  remit- 
ting  that  punifhment,  which  the  profecution  is  calculated  to 
inflift.  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arreft  of  judgment,  hefore  fentencc  is 
paft ;  which  gives  it  by  much  the  preference  to  pleading  it 
afier  fentence  or  attainder.  This  is,  that  by  ftopping  thc 
judgment  it  ftops  the  attainder,  and  prevents  the  corruption 
of  the  blood :  which,  when  once  corrupted  by  attaindcr 
cannot  afterwards  be  reftored,  otherwife  than  by  ad  of  par- 
liament.  But,  as  the  title  of  pardons  is  applicable  to  other 
ftages  of  profecution  ;  and  they  have  their  refpeftive  force 
and  cfficacy,  as  well  after  as  before  conviftion,  outlawry,  or 

n  Poph.  I07t  /       o  Staund.  P.  Cf  107. 
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dtuiackf  s  I  ^ail  diereSof^  referve  the  more  mi&Ute  confi- 
derntioii  oi  tfaeo),  cill  l  hftve  gone  l^ugh  «every  other  tkle 
except  enly  th^t  of  execution* 

Before  I  conclude  this  head  of  ilpecial  pleas  in  hzT,  it 
will  be  ncceflary  onoe  more  to  obferve;  that,  ihoughincivil 
a£lions  when  a  man  has  his  ele£lion  what  plea  in  bar  to 
make,  he  is  concluded  by  that  plea,  and  cannot  refort  to 
;mother  if  that  be  determined  againft  him ;  (  ^s  if»  on  an  ac- 
tioii  of  debt  the  defendant  pleads  a  general  releafe,  and  no  fuch 
jrekafe  can  he  proved,  he  cannot  afterwards  plead  the  ^eneral 
jiTue,  tji/  debity  ashe  might  at  firft :  for  he  has  made  his  elec- 
tion  what  plea  to  abide  by,  and  it  was  his  own  fdly  to  chufe 
a  rotten  defence)  thougb,  I  fay,  this  ftridlnefs  is  obferved  in 
clvil  a&ions,  .^^/'a  intereft  reipublicae  ut  ftt  finis  littum  :  yet  in 
.ci  imlnal  profecutions  in  favorem  vitae^  as  well  upon  appeal 
as  iiicU£lment,  when  a  priibner's  plea  in  bar  is  found  againlt 
hun  upon  i/Tue  tried  by  a  jury,  or  adjudged  againft  himin 
point  of  law  by  the  court ;  ftill  he  ftiall  not  be  concluded  or 
convifted  thereon,  but  fliall  havc  judgment  bf  rejponieat  oujier^ 
and  may  plead  over  to  the  felony  the  general  iffue,  not  guiltyP. 
Tor  the  Ifiw  allows  many  pkas,  by  which  a  prifoner  may 
efcapc  death ;  but  only  one  plea,  in  confequence  whereof  it 
can  be  inflifted  \  viz.  on  the  general  iflue,  after  an  impartial 
«xamiRatjon  aad  decifion  of  the  fafts,  by  thc  unanimous  ver- 
-dift  of  a  jury.     It  remains  therefore  that  I  confider, 

V.  Thie  general  iflue,  or  plea  of.  not  guilty%  upon  which 
plea  alone  the  prifoner  can  receive  his  final  judgmentof  death, 
In  cafp  of  an  indiftment  of  felony  or  treafon,  there  can  be 
no  fpecial  juftification  put  in  by  way  of  plea-  As,  on  anin- 
didlment  for  murder,  a  man  cannot //f^  that  it  was  in  his 
own  defence  againft  a  robber  on  the  highway,  or  a  burglar  j 
but  he  muft  plead  the  general  iffue,  not  guihy,  and  give 
this  fpecial  matter  in  evidence.  For  (befides  that  thefe  pleas 
do  in  efleft  amount  to  the  general  iflne ;  fince,  if  true,  thc 
prifoner  is  moft  clearly  not  guilty)  as  the  fafts  in  treafon  arg 

P  z  Hal.  P.  C*  239*  9  Sce  append.  ^.  |. 
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laidto  be  donc  praditjrie  0t  contrM  iig^anttae  fuae  ^hitum;  aad» 
in  £ekmy,  that  the  kiliing  was  done  felo^ice;  thefe  chargeR, 
of  a  tratterous  or  feionious  intent,  are  the  poiots  land  very 
'  ^fi  of  the  indi(^ment,  aad  muft  be  anfwered  dire>i^ly,  by  the 
generai  negartive,  not  guilty ;  and  the  jury  upon  thc  cvidence 
-  will  take  notice  of  any  defenfive  matter,  and  give  their  ver- 
didt  accordingly  as  eiFeftually  as  if  it  were,  or  could  be,  fpe- 
cially  pleaded.  So  that  this  is,  upon  all  accounts,  the  moft 
advantageous  plea  f or  the  prifoner '. 

When  the  prifoner  hath  thus  pleaded  not  guilty,  non  cuU 
pabilisy  ornient culpable ;  which  was  formerly  ufed  to  bc  ab- 
breviated  upOn  the  minutes,  thus,  "  non  (or  nietit)  cuL^^  the 
clerk  of  the  affife,  or  clerk  of  the  arralgns,  on  behalf  of  the 
crown  rcplies,  that  the  prifoner  is  guilty,  and  th^t  he  is  ready 
to  prove  him  fo.  This  is  donc  by  two  monofyllables  in  the 
fame  fpirit  of  abbreviation,  "  cul  pritJ*  which  fignlfies  firft 
that  the  prifoner  is  guilty,  (cuL  culpable^  or  cuipahilis)  arid 
then  that  the  king  is  ready  to  prove  him  fo  •,  prity  praeftofum, 
or  paratus  verificare,  This  is  thereforo  a  replication  on  be- 
half  of  the  king  *i}iva  voce  at  the  bar ;  which  was  formerly  thc 
courfe  in  all  pleadings,  as  well  in  civil  as  in  criminal  caufes. 
And  that  was  done  in  the  concifeft  manner:  for  when  the 
pleader  intended  to  demur,  he  exprefled  his  demurrer  in  a 
fingle  word,  ^^  judgment ;"  fignifying  that  he  demanded  judg- 
ment  whether  the  writ,  declaration,  plea,  i^fc.  either  in 
form  or  matter,  were  fufficiently  good  in  law :  and  if  hc 
^meant  to  reft  on  the  truth  of  the  fafts  pleaded,  he  exprefied 
that  alfo  in  a  fingle  fyllable,  "  prit;^  fignifying  that  he  was 
ready  to  prove  his  aflTertions :  as  may  be  obferved  from 
the  year-books  and  other  antient  repofitories  of  law  \  By 
this  replication  the  king  and  the  prifoner  are  therefore  at 
ifiue  :  for  we  may  remember,  in  our  ftriftures  upon  pleadings 
in  the  preceding  book  ^,  it  was  obferved,  that  when  the  par- 
ties  come  to  a  faft,  which  is  affirmed  on  one  fide  and  denied 
on  the  other, .  then  they  are  faid  to  be  at  ifliie  in  point  of 

'  2  Hal.  P.  C.  258.  t  See  Vol.  IH.  pag.  312. 

*  North's  iife  of  lord  Gttlidfora.  98. 
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fzSt :  which  is  cvidcntly  the  cafe  herc,  in  the  plea  of  mn 
cuL  by  the  prifoner  5  and  the  rcpHcation  of  r///.  by  the  clerk. 
And  we  may  alfo  remember,  that  the  ufual  conclufion  of  all 
affirmjitive  pleadings,  as  this  of  cuL  or  guilty  ia,  was  by  an 
avermcnt  in  thefe  words,  **  and  this  he  is  ready  to  verify  5  ^/ 
<*  hoc  payaius  eji  verificare  ;'*  which  farae  thing  is  here  ex- 
prcfled  by  thc  fingle  word  "  prit^^ 

How  our  courts  came  to  exprefs  a  matter  of  this  import- 
ance  in  fo  odd  and  obfcure  a  manner,  '<  rem  taniam  iam  nc" 
*'  gltgentery^  can  hardly  be  pronounced  with  certainty.  It 
may  perhaps,  however,  be  accounted  for  by  fuppofing,  that 
thefe  were  at  firft  fhort  notes,  to  help  the  memory  of  the 
clerk,  andremind  him  what  he  was  to  reply ;  or  elfe  it  w^s 
the  (hort  method  of  taking  down  in  court,  upon  the  minutes, 
the  replication  and  averment ;  *^  cuUprit:^  which  afterwards 
the  ignorance  of  fucceeding  clerks  adopted  for  the  very  words 
to  be  by  them  fpoken  "• 

BiTT  however  it  may  have  arifen,  the  joining  of  iflue,  (whicli 
though  now  ufually  entered  on  tlierecord^  is  no  otherwife 
joined  ^  in  any  part  of  the  proceedlngs)  feems  to  be  clearly 
the  meaning  of  this  obfcure  expreflion  ^  ;  which  has  puzzled 
our  moft  ingenious  etymologifts,  and  is  commonly  under- 
ftood  as  if  the  clerk  of  the  arraigns,  immediatcly  on  plea 
pleaded,  had  fixed  an  opprobrious  name  on  the  prifoner,  by 
alking  him,  "  culprlt^  how  wilt  thou  be  tried  ?*'  for  imme- 
diatcly  upon  iflue  join^d  it  is  inquired  of  the  prifoner,  by 
what  trial  \h,e  will  make  his  innocence  appear.  This  form 
has  at  prcfent  reference  to  appcals  and  approvements  only 
wherein  the  appellee  has  his  choice,  eitlier  to  try  the  accufa- 

»  Of  this  ignorahce  we  may fec  dally  njmber  them,  for  which  the  word  in 

inftanccs,  in  thc  abufcof  two  legal  terms  law-french  is,  **  counux.  j"  but  we  now 

cf  antient  French ;  one,  the  prologue  to  hcar  itpronounced  in  very  good  En^lifli, 

all  proclamatJons,  **  cyrx,*'  or  hear  ye,  **  count  thcfe." 
which  is  gcneraily  pronounced  moft  un-         w  See  Appendix,  ^.  i, 
ineaningly  **  Oyes:"  the  otber,  a  more         *  2  Ilavvk.  P.  C.  399, 
pardonable  miftalce,  nj'm^  when  a  jury         y  2  Kal.  P.  C.  258, 
are  MI  fworn,  the  officcr  biijs  tlie  crier 

tioa 
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tion  by  battcl  or  by  jury.  But  upon  indiftmcnts,  fince  the 
abolitipn  of  ordeal,  there  can  be  no  other  trial  but  by  jury, 
per  paisy  or  by  the  country:  and  therefore,  if  the  prifoner 
refufes  to  put  himfelf  upon  the  inqueft  in*  the  ufual  form, 
that  is,  to  anfwer  that  he  will  be  tried  by  God  and  the  coun- 
try  %  if  a  commoner ;  and,  if  a  peer,  by  God  and  his  peers  *  ; 
the  indiftment,  if  in  treafon,  is  taken  pro  confejffb  :  and  the 
prifoner,  in  cafes  of  felony,  is  adjudged  to  ftand  mute,  and, 
if  he  perfeveres  in  his  obftinacy,  fliall  now  ^  be  convifted  of 
thc  felony. 

When  the  prifoner  has  thus  put  himfelf  upon  his  trial, 
the  clerk  anfwers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
may  appear,  "  God  fend  thee  a  good  deliverance."  And 
then  they  proceed,  as  foon  as  conveniently  may  be,  to  the 
trlal }  thc  manner  of  which  will  be  confidered  at  large  in  the 
ncxt  chapter.        * 

«  A  learned  author»  who  is  yery  fel-  ufcd  formerly  to  be  called  judldum  Dei^ 

dom  mlftaken  In  his  conje^ures,  has  ob-  But  it  fhould  feem,  that  when  the  ^uef. 

ferved  thafthe  proper  anfwcr  is,  **  by  Ood  tioh  gives  the  prifoner  an  option,  his  an- 

**  or  tbe  cwntryy''  that  is,  either  by  or-  fiver  muft  be  pofitive :    and  noc  in  the 

deal  or  by  jury ;    becaufe  thc  queftion  disjuodive,    which   returns  the  option 

fuppofes  an  option  in  the  prifoner.  And  bacjc  to  the  profccutor.    . 
certainly  it  gives  fome  countenance  to         *  Kelynge  57.  State  Trlals,  pajim» 
^s  obfervation,  that  thetrial  by  ordeal        b  Sut.  iz  Gco.  III.  c.  20. 
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CHAPTER     THE    T  W£  N  T  Y- SE  V  E  N  TH. 


OF    TRIAL    AND    CONVICTION. 


TH  E  fcveral  methods  of  trial  and  convi^ion  of  ofFend- 
ers  eRabliihed  hy  the  laws  of  Englaitd,  were  for- 
merely  more  numerous  than  at  prefent,  througb  the  fuperftt- 
tion  of  our  Saxon  anceftors :  who,  like  other  northern  na- 
tions,  werc  extremely  addifted  to  divination :  a  charafter, 
which  Tacitus  obferves  of  the  antient  Germans*.  They 
therefore  invented  a  confiderable  number  of  methods  of  pur*- 
gation  or  trial,  to  preferve  innocence  from  the  dangcr  of 
falie  witnefles,  and  in  confequence  of  a  notion  that  God  would 
always  interpofe  miraculoufly,  to  vindicate  the  guiltlefs. 

I.  The  moft  antient  ^  fpecies  of  trial  was  that  by  ordeal ; 
which  was  peculiarly  diftinguifhed  by  the  appellation  ofjudi" 
cium  Dei ;  and  fometimes  vulgarirs  ptirgatioy  to  diftinguifli  it 
from  thc  canonical  purgation,  which  was  by  the  oath  of  the 
party.  This  was  of  two  forts  ^,  either jf r^-ordeal^  or  luater- 
ordeal ;  the  former  being  confined  to  perfons  of  higher  rank, 
the  latter  to  the  common  people  ^.     Both  thefe  might  be  per- 

»  de  tr.or,  Germ*  lo.  ferrunif  vei  per  afuam,   pr»  dvverjitatt 

J>  LL,  Inae,  c,  Ti»  conaitionis  bominum :  ferferrum  calidum 

c  Mirr.  c.  3.   §.  23.  fifuerit  bomo  Hher\  per  aijuam,  fifuerit 

«i  Tenetur  Je purgare  ts  qui  accujaturj  rujiictiu     (Glanv. /•  J4.  f»  i.) 
per  Dei  judicium  j  JciHcet  per  calidum 

formed 
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formed  by  deputy :  but  tbe  princlpal  was  to  anfwer  for  the 
fiiccefe  of  the  trial ;  the  deputy  only  venturing  fome  cor- 
poral  pain,  for  hire,  or  pcrhaps  for  friendfliip  ®.  Fire-ordear 
was  performed  either  by  taking  up  in  the  hand,  unhurt,  a- 
piece  of  red-hot  iron,  of  one,  two,  or  three  pounds  weight ; 
or  elfe  by  walkmg,  barefoot,  and  blindfold,  over  nine  red- 
hot  plowfhares,  laid  lengthwife  at  uncqual  diftances  :  and  if 
the  party  cfcaped  being  hurt,  he  was  adjudged  inno.cem ;  but 
If  it  happened  otherwife,  as  without  coliufion  it  ufually  did, 
he  was  then  condemned  as  guilty.  However,  by  this  latter 
method  queen  Emma,  the  mother  of  Edward  the  confeflbr, 
is  mentioned  to  have  cleared  her  charafter,  when  fufpeftcd 
qf  familiarrty  with  Alwyn  bifliop  of  Winchefter  ^ 

WATER-ordeal  was  performed,  either  by  plunging  the 
bare  arra  up  to  the  elbow  in  boiling  water,  and  efcaping  un- 
hurt  thereby :  or  by  cafting  the  perfon  fufpedted  ifito  a  rivei* 
or  pond  of  cold  water  ;  and,  if  he  floated  therein  without 
any  a£tion  of  fwimraing,  it  was  deemed  an  evidence  of  hisi 
guilt;  but,  if  he  funk,  he  was  acquitted.  It  is  eafy  ta 
trace  out  the  traditional  relics  of  this  water-ordeal,  in  thc 
ignorant  barbarity  ftill  praftifed  in  many  countries  to  difcover 
witches,  by  cafting  them  into  a  pooi  of  water,  and  drowiung: 
them  to  prove  their  innocence.  And  in  the  eaftem  empirc 
the  fire-ordeal  was  ufed  to  the  fame  purpofe  by  the  emperor 
Theodorc  Lafcaris  5  who,  attributing  his  ficknefs  to  magic, 
caufed  all  thofe.  whom  he  fufpefted  to  handlc  the  hot  ,iron: 
thus  joining  (as  had  been  well  rcmarfced  s)  to  the  moft  dubioua 
crime  in  the  world,  the  moft  dubious  proof  of  innocence. 

And  indeedthis  purgation  by  ordcal  fecms  to  have  bccn 
veyy  anticnt,  and  very  univerfal,  in  thc  times  of  fuperftitious 
harbarity.     It  was  known  to  the  antient  Greeks :  for  in  thc 

«  Thi»  is  ftillexpvefled.in  that  com-         f  Tho.  Rudijorne  Hifl,  maj.  TVmton* 
mon  form  of  fpcxh,  "  of  going  through     /.  4.  f .  i . 
•<  lirc  and  water  to  fcrve  anotiier.''  g  Sp,   L.    b.  12.  c.  5. 

^  '  Antigone 
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Antigonc  of  Sophocles  ^,  a  perfon,  fufpeAed  hj  Creon  of  a 
mifdemefnor,  declares  himfelf  ready  "  to  handle  hot  iron, 
<«  and  to  walk  over  fire,"'  in  order  to  manifeft  his  innocence ; 
which,  the  fcholiaft  tells  us,  was  then  a  very  ufual  purga- 
tion.  And  Grotius  *  gives  us  many  inftances  of  water-or- 
deal  in  Bithynia,  Sardinia,  and  other  places.  There  is  alfo 
a  very  peculiar  fpecies  of  water-ordeal,  faid  to  prevail  among 
tlie  Indians  on  the  coaft  of  Malabar;  where  a  perfon  accufed 
of  any  enormous  crime  is  obliged  to  fwim  over  a  large  river 
abounding  with  crocodiles,  and,  if  he  efcapes  unhurt,  he  i$ 
reputed  innocent.  As,  in  Siam^  befides  the  ufual  mcthods  of 
firc  and  water-ordeal,  both  parties  are  fometimes  expofed  to 
thc  fury  of  a  tyger  let  loofe  for  that  purpofe :  and,  if  the 
beaft  fparcs  either,  that  perfon  is  accounted  innocent  5  if 
neither,  both  ar^e  held  to  be  guilty ;  but  if  he  fpares  both, 
the  trial  is  incomplete,  and  jthey  proceed  to  a  more  certain 
criterion  ^. 

One  cannot  but  be  aftoniftied  at  the  foUy  and  impicty  of 
pronouncing  a  man  guilty,  unlefs  he  was  ciearcd  by  a  mi- 
racle ;  and  of  cxpefting  that  all  the  powers  of  nature  fliould 
be  fufpended,  by  an  immedlate  intcrpofitlon  of  providcnce 
to  fave  the  innocent,  whcnever  it  was  prefumptuoufly  rc- 
quircd.  And  yet  in  England,  fo  late  as  king  John's  time, 
we  find  grants  to  the  bifliops  and  clcrgy  to  ufe  the  judicium 
ferrti  aquae,  et  igtiis  ^  And,  both  in  England  and  Swcden» 
the  clergy  prefided  at  this  trial,  and  it  was  only  performed  in 
the  churches  or  in  other  confecrated  ground;  for  which 
Stiernhook  ™  gives  the  reafon ;  «*  non  defuit  illis  operae  et 
^^  laboris  pretium  ;  femper  enim  ab  ejufmodi  judicio  aliquid  lucri 
*^  facerdotibus  obveniebatJ*  But,  to  give  it  it's  due  praife,  wc 
find  the  canon  iaw  very  early  declaring  againft  trial  by  or- 
deal,  or  vulgaris  purgatio,  as  being  the  fabric  of  the  devil, 
^^  cum  ft  contra  praeceptum  Dominiy  non  tentabis  Dominutn 
<*  Deum  tuum "."     Upon  thls  authority,  though  the  canons 

h  Y.  270.  ™  Jejure  Speonum,  /.  i,  c.  8. 

i  On  Numb.  v.  17.  n  Decret.part.  2.  cau/,  2.  qu,  5.  ^.7. 

k  Mod.  Univ.  Hift,  vii.  266.  DecretaL  lib,  3.  tit.  50.  C.^.f^G/o/f.  ibtd* 
*  Spclm.  Glcjf.  435. 
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themfelves  wefe  of  no  validity  in  England,  It  was  thouglit 
proper  (as  had  bcen  done  in  Denmark  above  a  century  be- 
fore  ®)  to  difufe  and  abolifh  this  trial  entircly  in  our  courts 
of  juftice,  by  an  adi  of  parliament  in  3  Hen.  III.  according 
to  fir  Edward  Coke  p,  or  rather  by  an  order  of  the  king  in 
council  **. 

Ilt  Another  fpecles  of  purgatlon,  fomewhat  Cmilar  ta 
the  former,  but  probably  fprung  from  a  prefumptuous  abufe 
of  revelation  in  the  agcs  of  dark  fuperftition,  was  the  corfned 
or  morfel  of  execration :  being  a  piece  of  cheefe  or  bread,  of 
about  an  ounce  in  weight,  which  was  confecrated  with  a 
form  of  exorcifm ;  defiring  of  the  Almighty  that  it  might 
caufe  convulfions  and  palenefs,  and  find  no  pafiage,  if  the  man 
was  really  guilty  \  but  might  turn  to  health  and  nouriih- 
ment,  if  he  was  innocent  ^ :  as  the  water  of  jealoufy  among 
the  Jews '  was,  by  God's  fpeclal  appointment,  to  caufe  the 
belly  to  fwell  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corfned  was  thcn  given  to  the  fufpefted 
perfon,  who  at  the  fame  time  alfo  received  the  hdly  facra- 
ment  * :  if  indeed  the  corfned  was  not,  as  fome  have  fuf- 
pefted,  the  facramental  bread  itfelf ;  till  the  fubfequent  inven- 
tion  of  tranfubftantiation  preferved  it  from  profane.ufes  with 
a  more  profound  refpeft  than  formerly.  Our  hiftorians  af- 
fure  us,  that  Godwin,  earl  of  Kent,  in  the  rcign  of  klng 
Edward  the  confeflbr,  *  abjuring  the  death  of  the  king's  bro* 
ther,  at  laft  appealed  tohis  corfned,  ^^  per  buccellam  dcgiutien^ 
'*  dam  abjuravif^y*  which  ftuck  in  his  throat  and  killed 
him.  This  cuftom  has  been  long  fince  gradually  aboliftied, 
though  the  remembrance  of  it  ftill  fubfifts  in  ccrtaln  phrafes 
cf  abjuration  retained  among  the  common  people  '^. 

•  Mod.  Un.  Hift,  xxxii.  105,  •  Numb.  ch.  5. 

V  9.  Rcp  32.'  *  LL»  Canut.  c.  6. 

q  1  Rym.  Foed,  ai8.     Spelm.  Ghjf.  «  Ingulph. 

326.    xPryn.  Rcc  Append.20.  Seld.  v  As,  "  I  will  take  thc  facrament 

Eadm»  fol.  4S.  *«  upon  it ;  may  this  morfe!  be  my  laft/' 

'  Sfclm.  Cl*  439«  and  tbe  llke. 

How- 
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HowEVETt  we  cannot  but  remark,  that  though  in  £uro« 
pcan  countries  this  cuftom  moft  probably  a? ofe  from  an  abufe 
of  fevealed  religion,  yet  crcdulity  and  fuperftition  will,  in 
ali  ages  and  in  all  climates,  producc  the  fame  oir  fimilar  ef^ 
fefts.  And  thcrefore  we  fliall  not  be  furprized  to  fkld,  tlwft 
in  the  kingdom  of  Pegu  there  ftill  fubfifts  a  trial  by  the  corf- 
ned,  very  fimilar  to  that  of  oUr  anceftors,  only  fubftituting 
raw  rice  inftead  of  bread  *.  And,  in  the  kingdom  of  Mo- 
nomotapa,  thcy  have  a  method  o£  deciding  lawfuits  equally 
whimfical  and  unccrtain.  The  witnef»  for  thc  plaintiff 
chews  the  bark  of  a  tree,  endued  with  an  emetic  quality ; 
whichj  being  fufficiently  mafticated,  is  tben  infufed  ift  wa- 
ter,  whrch  is  given  tjie  defendant  to  drink.  If  his  ftomach 
rcjetts  it,  he  is  condemned :  if  it  ftays  with  him,  he  is  ab- 
folved,  unlefs  the  plaintifF  will  drinfc  fome  of  the  fame  wa- 
ter ;  and,  if  it  ftays  with  him  alfo,  the  fuit  is  left  undcter- 
mined  ^. 

These  two  antiquatcd  methods  of  trial  were  principaUy 
in  ufe  among  our  Saxon  anceftors.  The  ttexf ,  which  ftill 
remains  in  forcc,  though  very  rarely  in  ufe,  ows  it^s  intro- 
du£lion  among  us  to  the  princcs  of  the  Norman  line»  And 
that  is 

III.  TiiE  trial  by  battely  duel,  or  fingle  combat ;  whicli 
was  another  fpecics  of  prefumptuous  appeals  to  providence,. 
inider  an  expeftation  that  heaven  would  u«iqueftionabIy  givc 
the  vi£tory  to  the  innocent  or  injured  party.  The  nature- 
of  this  trial  in  cafes  of  civil  injury,  upon  iffue  joined  in  a 
writ  of  right,  was  fully  difculTed  in  thc  preceding  hock  * : 
to  which  I  have  only  to  add,  that  the  trial  by  battel  may  bc 
demanded  at  the  eleSion  of  the  appellee,  in  either  an  appeal 
or  an  approvement ;  and  that  it  is  carried  on  with  cqual  fo- 
Icmnity  as  that  on  a  writ  of  right :  but  with  this  diference, 
that  there  each  party  might  hire  a  champion,  but  here  they 
muft  fjght  in  their  proper  perfons.  And  therefore  if  the  appel- 

X  Mod.  Univ.  Kjft.  vH.  129.  2  SccVol.  lil.  pag.  337« 

y  Ibid,  XV.  464. 
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lant  or  apptover  b^  a  woman,  a  prieft,  an  infont,  or  of  the  age 
of  fixty,  or  lame,  or  blind,  he  or  flie  may  counterplead  and 
refufe  the  wager  of  battel ;  and  compel  the  appellee  to  put 
himfelf  upon  the  country.  Alfo  peers  of  the  realm,  bring- 
ing  an  appeal,  fliall  not  be  challenged  to  wage  battel,  on  ac- 
count  of  the  dignity  of  their  perfons ;  nor  the  citizens  of  Lon- 
don,  by  fpecial  charter,  becaufc  fighting  feems  foreign  to  thcit 
education  and  epiployment.  So  iikewife  if  the  crime  be  no- 
torious  5  as  if  the  thief  be  taken  with  the  m^lmur,  or  the 
murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
refufe  the  tender  of  battel  from  the  appellee  * ;  for  it  is  un- 
reafonable  that  an  innocent  man  fliould  flake  his  life  againft 
one  who  is  already  half-convi£ted. 

The.  form  and  manncr  of  waging  battel  upon  appeals  zte 
much  the  fame  as  upon  a  writ  of  right;  only  the  oaths  oi 
the  two  combatants  are  vaftly  more  ftriking  and  folemn  \ 
The  appellee,  when  appealed  of  felony,  pleads  not  guilty^ 
and  throws  down  his  glove,  and  declares  he  will  defend  the 
fiune  by  his  body :  the  appr Uant  takes  up  the  glove,  and  re- 
plies  that  hc  is  ready  to  make  good  the  appeal,  body  for 
body.  And  thereupon  the  appellee,  taking  the  book  in  hia 
right  hand,  and  in  his  left  the  right  hand  of  his  antagonift, 
fwears  to  this  efFe^.  *'  Hoc  audiy  homoy  quem  per  munum 
•*  teneo^  isfc.  **  hear  this,  O  man,  whom  I  hold  by  the 
•*  hand,  who  calleft  thyfelf  John  by  thc  name  of  baptifm^ 
**  that  I,  who^all  myfelf  Thomas  by  the  name  of  baptifm^ 
«*  did  not  feionioufly  murder  thy  father,  William  by  n^me^ 
**  ttor  am  any  way  guihy  of  the  faid  felony.  So  help  me 
*^  God,  and  the  faints ;  and  this  I  will  defend  againft  thec 
«*  by  my  body,  agf  this  court  fliall  award.*'  To  which  the 
appellant  replies,  holding  the  bible  and  his  antagonift's  Hand 
in  the  fame  manner  as  the^^other :  "  hear  this,  O  man,  whom 
<<  I  hold  by  the  hand,  who  calleft  thyfelf  Thomas  by  thc 
<<  name  of  baptifm,  that  thou  att  perjured ;  and  therefore 
<<  perjuTed,  becaufe  that  thou  felonioufly  didft  murder  my 

•  a  Hawk.  P«  C.  4271»  ^  FLst.  /.  i*  e^  34.  1  Hawk.  P.  C.  426. 

Vpt.  IV.     *  Z      .  «  fatber. 
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«^  father,  WiUiam  by  name.  So  help  me  God  and  the  faints ; 
•^  and  this  I  will  prove  againft  thee  by  my  body,  as  this 
•*  court  (hall  award  ^."  The  battel  is  then  to  be  fought 
with  the  fame  weapons,  viz.  batons,  the  fame  folemnity, 
and  the  fame  oath  againft  amulets  and  forcery,  that  are  ufed 
in  the  civil  combat :  and  if  the  appellee  be  fo  far  vanquifhed, 
that  he  cannot  or  wiU  not  fight  any  longer,  he  ihall  be  ad- 
judged  to  be  Kanged  immediately  ^  and  then,  as  well  as  if 
he  be^^killed  in  battel,  providence  is  deemed  to  haye  deter- 
mined  in  favour  of  the  truth,  and  his  blood  ihall  be  attaint- 
ed.  But  if  he  kills  the  appellant,  or  can  maintain  the  fight 
from  funrifing  till  the  ftars  appear  in  the  evening,  he  (hall 
be  acquitted.  So  alfo  if  the  appellant  becomes  recreant,  and 
pronounces  the  horrible  word  of  craven,  he  ihall  lofe  his  //- 
teram  iegem,  and  become  infamous ;  and  the  appellee  (hall 
recover  his  damages,  and  alfo  be  for  ever  quit,  not  only  of 
the  appeal,  but  of  all  indiftments  likewife  for  the  fame 
offence. 

IV.  The  fourth  method  of  trial  ufed  in  criminal  cafes 
is  that  by  the  peer-s  of  Great  Britain,  in  the  court  of  parlia- 
ment,  or  the  court  of  the  lord  high  fteward,  when  a  peer  is 
capitally  indi^ed :  for  in  cafe  of  an  appeal,  a  peer  {hall  bc 
tried  by  jury  **.  Of  this  enough  has  been  faid  in  a  former 
chapter*  j  to  which  I  fhall  only  now  add,  that,  in  the  me- 
thod  and  regulations  of  it's  proceedings,  it  dififers  little  from 
the  trial  per  patriam,  or  by  jury  :  except  that  no  fpecial 
verdifk  can  be  given  in  the  trialof  a  peer*^;  becaufe  the 
lords  of  parliament,  or  the  lord  high  ftevt^rd  (if  the  trial  bc 
had  inhis  court)  arejudgesfufBcientlycompctentof  thelaw 


c  Thcre  is  a  ihiking  refemblanco  to  profecate  in  that  court)  and  that  the 

letvveen  this  procefs  and  that  of  the  prifoner  was  the  caufe  of  his  death  ; 

cQnrt  of  jireofmius  zt  Atbens  for  muf -  the  prifonery  that  he  was  innocent  of 

derj  wherein  thc  prof(>cutor  and  pri-  the  charge  againft  hixn.     (Pott.  Anti^* 

foner  were    both   fwom  in  the  moft  b.  i.  c  19.) 

folemn  maoner  :   the  prolecutf^r,  that  ^  9  Rep.  30.     2  Inft*  49« 

he  was  related  to  the    deteafed    (for  *  See  pag.  259« 

none  but  neai;  relations  were  pcrmitted  '  ^  Hatt.  xi6, 
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tam  to  receive  the  verdifl  in  open  court  *•  And  fuch  public  ot 
open  verdift  may  bc  either  general,  guilty^  or  not  guilty ; 
or  fpecial,  fetting  forth  all  the  circumftances  of  the  cafe,  and 
praying  the  judgment  of  the  court,  whether,  for  inftance, 
on  the  fafts  ftated,  it  be  murder,  manflaughter,  or  no  crime 
at  all.     This  is  whew  they  doubt  the  matter  of  law,  and 
therefore  chu/e  to  leave  it  td  the  determination  of  the  court  | 
though  they  have  an  unqueftionable  rightof  determiningupon 
:all  the  circumftancefs,  and  finding  a  general  verdift,  if  they 
think  pfoper  fo  to  hazard  a  breach  of  theif  oaths  ;  and,  if 
their  verdift  be  notorioufly  wrong,  they  may  be  punifhed,^ 
and  the  verdift  fet  afide  by  attaint  at  the  fuit  of  the  king ; 
but  notat  the  fuit  of  the  prifoner  ^.    But  the  praftice,  hete- 
tofore  in  ufe,  of  fining,  imprifonirtg,  or  otherwife  punifhing 
jurors,  merely  at  the  difcretiori  of  the  court,  for  finding  their 
verdi6l  contrary  to  the  dire£tion  of  the  judge,  was  aibitrary, 
unconftitutional,  afld  illegal ;  and  is  treated  as  fuch  by  fir 
Thomas  Smith,  two  hundred  years  ago ;   who  accounted' 
**  fuch  doings  to  be  very  violent,  tyrannical,  and  contrary  to 
**  the  liberty  and  cuftom  of  the  realm  of  England  ^."     For, 
as  fir  Matthew.  Hale  well  obferVes ",  it  wpuld  be  a  moft  un- 
happy  cafe  for  the  judge  himfelf,  if  the  prifoner's  fate  de- 
pended  upon  his  dire£lions  :— unhappy  alfo  for  the  prifoner  j 
for,  if  the  judge's  opinion  muft  rjile  the  verdift,  the  trial  by 
jury  would  be  ufelefs.     Yet  in  many  inftances  ^,  where  con- 
trary  to  evidence  the  jury  have  found  the  prifoner  guilty,  their 
verdi£k  hath  been  mercifully  fet  afide,  and  a  new  trial  grant- 
ed  by  thc  court  of  king's  bench  :  for  in  fuch  cafe,  as  hath 
been  faid,  it  cannot  be  fet  right  by  attaint.   But  there  hath 
yet  been  np  inftance  of  granting  a  new  trial,  where  the  pri^ 
Ibner  -wzsacquitted  upon  the  firft  ^. 

If  tbe  jury  therefore  find  thq  prifoner  not  guilty,  he  is 
then  for  ever  quit  and  difcharged  of  the  accufatioii  **  j  except 
he  be  appealed  of  felony  withinthe  tim^  limited  by  law.  And 

X  ^  St.  Tr.  731»  4St.  Tr.  231.  Tr.  X.  416. 
455«  4^5-  ^2  Hawlc«  P.  C.  442. 

y  2  Hai.  P.  C.  3 '0.  .    d  The  civil  law  in  fuch  cafc  only  <!tf- 

s  Smlth^i  commonw.  1.  3.  c.  i.  chargci  him  fron»  the  faxne  accufer,  bi^C 

•  2  Hal.  P.  C«  313.  not  ftota  the  fame  accuf^tiom  {F/.  48. 
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upoli  fttch  his  acquittal,  or  difcharge  for  want  of  prpfccu- 
tiotiy  he  fhall  be  immcdiately  fet  at  large,  without  payment 
of  any  fee  to  the.gaoler*.  But  if  thcjury  find  himguilty  % 
he  is  then  faid  to  be  cotruiBed  of  tlie  crime  whcreof  he  ftands 
indi£led.  Which  convi£tion  may  accrue  two  ways ;  eithcr 
byhis  confeffing  thc  ofiencc  and  pleading  guilty;  or  by.  hia  ' 
being  found  fo  by  the  vcrdift  of  his  country. 

When  thc  offender  is  thus  convi£lcd,  thcre  are  two  colla- 
tcral  cirqumftances  that  immediately  arife.  i.  On  a  convic- 
tion,  (or  cven  upon  an  acquittal  where  thcrc  was  a  rcafon- 
able  ground  to  profccute,  and  in  faft  a  homjide  profecution) 
for  any  grand  or  petit  larciny  or  other  felony,  the  reafonable 
cxpenfes  of  profecution,  and  alfo,  if  thc  profecutor  bc  poor, 
a  compenfation  for  his  trouble  and  lofs  of  time,  are  by  ftatutes 
25  Qeo.  II.  c.  36.  and  i8  Geo.  III.  c.  19.  to  be  allowcd 
him  out  of  the  county  ftock,  if  he  petitions  the  judge  for  that 
purpofe  ;  and  by  ftatute  27  Geo.  II.  c.  3.  cxplained  by  thc 
iame  ftatutc  18  Geo.  III.  c.  19.  all  perfons,  appearing  upoa 
recognizance  ot  fubpoena  to  give  evidencc,  whether  any  in- 
diftment  be  preferrcd  or  no,  and  as  well  without  conyi£tion 
as  with  it,  are  entlfled  to  be  paid  their-charges,  with  a  farther 
allowance  (if  poor)  for  their  trouble  and  lofs  of  timc.  2.  Oa 
a  convi£lion  of  larciny  in  particular,  thc  profecutor  fliall  havc 
rcftitution  of  his  goods,  by  virtue  of  the  ftatutc  21  Hen.  VIII. 
c.  I  r.  For  by  the  common  law  thcre  was  no  reftitution 
of  good$  upon  an  indi<3:ment,  becaufe  it  is  at  the  fuit  of  the 
king  only ;  and  thereforc  the  party  was  cnforced  to  bring 
an  appeal  of  robbery,  in  order  to  have  his  goods  again  ^* 
But,  it  being  confidered  that  the  party,  profecuting  the 
oflFender  by  indiament,  deferves  to  the  fuU  as  much  encou- 
ragement  as  he  who  profecutes  by  appeal,  this  ftatute  wad 
made,  which  enacls,  that  if  any  perfon  be  coiVvifted  of  lar- 
clriy  by  the  evidence  of  the  party  robbed,  he  (hall  have  f  uU 
reftitution  of  his  nipney,  goods,  and  cbattels ;  or  the  value 

e  Stat.  14  Geo.  III.  c.  20.  pccuKarly  delicatc ;    «ot  that  be  was 

""f  In  the  Roman  republic,  when  thc  guilty,  but  ibat  hc  had  not  becn  cnough 

prifoner  was  convJAed  of  any  capital  of-  uppn  his  guard  r"**  parum  tawjfe  'vid^r 

fence  by  his  judgcs,  the  forro  of  -pro-  *«  far."  (Feflui^  3*5*) 
nouncuiSt^tcoDvi^ion  wasfjmeching        t  3  Inft.  242. 
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of  them  out  of  thc  offender*s  goods,  if  hc  has  any,  by  a  wrlt 
to  bc  granted  by  the  juftices.  And  thc  conftrufiion  of  this 
afl:  having  been  in  grcat  meafure  conformablc  to  the  law  of 
appcals,  it  has  thereforc  in  praftice  fupercedcd  thc  iife  of  ap* 
pcals  of  larciny.  For  inftancc*.  as  formerly  upon  appcals*, 
fo  now  upon  indiftments  of  larciny,  this  writ  of  reftitution 
Ihaliteach  thc  goods  foftolen,  notwithftanding  thc  property  * 
Tof  them  is  cndeavoured  to  bc  altercd  by  falc  in  market  ovcrt^. 
And,  though  this  may  fcem  fomcwhat  hard  upon  the  bi^yer, 
yet thc rulc of  law is that  ^^fpoliatus debet,  ante omniay  rejliiui;* 
cfpecially  when  he  has  ufed  all  thc  diligencc  in  his  powerto 
convifl:  the  felon.  And,  fince  thc  cafe  is  reduced  to  this  hard 
Heccffity,  that  cither  thc  owncr  or  thc  buycr  muft  fuffer;  the 
Jaw  prefcrs  the  right  of  thc  owncr,  who  has  donc  a  meritori- 

,  ous  afl:  by  purfuing  a  fclon  to  condign  puniflimcnt,  to  thc  right 
of  thc  buycr,  whofc  mcrit  is  ohly  negativc,  that  hc  has  been 
guilty  of  no  unfair  tranfaftion.  And  it  is  now  ufual  for 
thc  court,  upon  the  conviftion  of  a  felon,  to  ordcr  (without 

-  any  writ)  immediate  teftitution  of  fuch  goods,  as  arc  brought 
into  court,  to  be  made  to  the  fcveral  profccutors.  Or,  clfe, 
fecondly,  without  futh  writ  of  reftitution,  the  party  may 
peaceably  retake  his  goods,  wherevcr  he  happens  to  find 
them  *,  urdefs  a  new  pfopcrty  be  fairly  acquircd  therein.  Or, 
laftly,  if  thc  felon  be  convifled  and  pardoncd,  or  be  allowcd 
Jiis  clctgy,  thc  party  robbed  may  bring  his  aftion  of  trover 
againft  him  fot  his  goods  \  and  reCovcr  a  fatisfa<£lion  in  da- 
magcs.  But  fuch  aftion  lies  not  before  profecution  ;  for  fo 
ielonies  would  be  made  up  and  healed  °* :  and  alfo  rccaption  is 
imlawful,  if  it  be  donc  with  intcntion  to  fmother  or  com- 
poimd  thclarciny ;  it  thcn  becoming  the  heinous  offence  of 
theft-bote,  as  was  mentioncd  in  a  formcr  chaptcr  °, 

It  rs  not  uncommon,  when  a  perfon  is  convifted  of  a  mif- 
dcmefnor^  which  principally  and  more  immediately  affcfts 
fome  individual,  as  a  battcry,  imprifonment,  or  thc  likc,  for 
thc  court  topermit  the  defendant  tofpeak  iviththe  profecutor^ 

h  Bra£^on.  ^<  coroH,  f..32.      /  I  Sec  Vol.  III.  pag.  4* 

t  See  Vo!.lI.  pag.  450,  «  i  Hal.  P.  C,  546.  . 
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bcforc  any  judgmcnt  U  pronounced  j  and,.  if  thc  profccutoT 
declarcs  himfelf  fatisfied,  to  inflift  but  a  trivial  punifhment- 
This  is.donc,  to  reimburfe  thc  profecutor  his  cxpenfcs,  and 
make  him  fomc  private  amcnds,  without  thc  troubk  and  cir- 
cuity  of  a  civil  aftion.  But  it  furely  is  a  dangcrous  pra<3fice : 
and,  thbugh  it  may  be  intrufted  to  thc  ptud&nce  and  difcre- 
.tion  of  the  judges  in  the  fuperior  court&  of  record,  it  ougkt 
never  to  be  allowed  in  local  or  inferior  j.urifdi£lions>  fucb  as 
the  quartcr-fefliions ;  wbere  profecutions  for  aflTaulta  are  by 
this  means  too  frequently  commenced,  rathcr  for  private  lucrc 
than  for  the  great  ends  of  public  juftice.  Above  all  it  fliould 
nevcr  bc  fufFered,  whcre  thc  teftimony  of  the  profecutor  him- 
felf  is  ncceflary  to  conyift  the  defendant :  for  by  thia  mcans, 
the  rules  of  cvidcnce  arc  entircly  fubverted;  the  profecutor 
becomcs  in  cffc£l'  a  plaintifi^  and  yet  is  fufFercd  to  bear  wit- 
ncfs  for  himfelf.  Nay  even  a  voluntary  forgivcnefs,  by  thc 
party  injurcd,  ought  not  in  true  policy  to  intercept  the  ftroke 
i)f  juftice.  *'  This,"  fays  an  clcgant  writer*',  (who  plcads 
.  with  cqual  ftrength  for  the  certainty  as  for  the  lerui]  of  punifh- 
ment,)  "  may  be  an  a£l  of  good  nature  and  humanity,  but 
•<  it  is  contrary  to  thc  good  of  the  pubHc.  For,  although  a 
«^  private  citizen  may  difpenfe  with  fatisfaftion  for  his  private 
<*  injury,  he  cannot  remove  the  neceflSity  of  pubUc  example. 
"  The  right  of  punifliing  bclongs  uot  to  a»y  one  individual, 
"  in  particular,  but  to  the  fociety  in  generaj,  or  the  fove- 
«  reign  wbo  reprefcnts  that  fociety :  and  a  man  neiay  te- 
<^  nounce  his  own  portion  of  this  right,  but  he  csmnot  givc 
•*  up  that  of  others." 

^»  B«c.  ch.  46. 
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OF  THE    BENEFIT  OF   CLERGY. 


AF  T  E  R  ttial  and  coftvidlioii,  tlie  judgment  of  the  court 
regularly  foUows,  unlefs  fufpended  or  arrefted  by  fon)e 
intervening  circutnftance^  of  which  the  principal  is  the  b^efit 
ofclergy:  a  title  of  no  fmall  curiofity  as  well  as  ufe;  and  coft- 
ceming  which  I  Ihall  thetefore  inquire,  i .  Into  it's  original^ 
and  tbe  various  mutations  which  this  priyilege  of  clefgy  has 
fuftained.  2.  To  what  perfon  it  is  to  be  allowed  at  this  day. 
3.  In  what  cafes.    4.  The  crafequences  of  allowing  it« 

r.  CtERdfT,  the  privifegiufn  tlericah^  ot  in  common  fpeech 
the  henefit  ofclergyj  had  it*s  oiiginalfrcm  the  pious  regard  paid 
by  chriftian  princes  to  the  church  in  it^s  infant  ftate;  and  thc 
ill  ufe  which  the  popifh  ecclefiaftics  foon  made  of  that  pious 
regard.  Thc  cxemptions  which  they  gtanted  to  the  church, 
were  principally  of  two  kinds :  1.  Exemption  (Aplacis^  con- 
fecratcd  to  religious  duties,  from  criminal  arrefts^  which  was 
the  foundation  of  fanftuaries:  2.  Exemption  oi  Htit  perfons 
of  ciergymen  from  criminal  proodfs  before  the  fecular  judge 
in  a  few  particuiar  cafes,  which  was  the  true  original  and 
meaning  of  the  privilegium  clericale^ 

BuT  the  clergy,  increafing  in  wealth,  power,  honour,  num- 
ber,  and  intereft,  bcgan  foon  to  fet  up  for  themfelvcs :  and 
that  which  they  obtained  by  the  favour  of  the  civil  govem- 
ment^  they  now  claimed  as  their  inherept  right  \    and  as  a 

Aa  a  right 
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right  of  thc  high«ft  fiattirc,  itidefcafiblc,  znd  jure  diviffoK 
By  their  canons  thcrcforc  and  conftitutions  they  endeavourcd 
at,  and  whcre  thcy  met  with  cafy  princes-  obtaincd»  a  vaft 
cxtcnfion  of  thefe  cxemptions :  a»  wcU  in  negard  to  the 
crimcs  thcmfclves,  of  which  thc  lift  bccame  quite  univcrfal **> 
as  in  rcgard  to  the  perfons  cxempted,  amongwhom  wcre  zt 
length  comprehcnded  not  only  cvcry  littlc  fidiordinatc  officcr 
belonging  to  the  church  or  clergy,  but  cven  many  that  wcrc 
totally  laymcn. 

1n  England  howcver,  altRough  the  ufurpatiens  of  thc 
pope  were  vefy  many  and  grievotis,  f ill  Henry  the  cighth  en- 
tircly  cxtcrminatcd  his  fupremacy,  yet  a  total  cxemption  of 
thc  clergy  from  fccular  jurifdiftion  could  nevcr  be  thoroughly 
effedicd,  thotfgh  oftcn  endeavoured  by  the  clergy^:  and 
thcrcforc,  though  thc  antient  priwlegium  ctericate  was  vlfotne 
capital  cafes,  yet  it  was  not  univerfallyy  allowcd.  And  in 
thofe  particular  cafes,  the  ufc  was  for  the  biftiop  or  ordinary 
to  dcmand  his  clerks  to  bc  femitted  out  of  thc  king*s  courts^ 
as  foon  as  they  wcre  indifted :  concerning  the  allowarice  of 
which  dcmand  there  was  fof  m^rty  years  a  great  uncertainty  «* : 
till  at  length  it  was  finally  fettfed  in  thc  reign  of  Henry  the 
fixth,  that  the  prifoner  fliould  firft  bc  arraigned ;  and  might 
eithcr  then  claim  his  bencfit  of  clcrgy,  by  way  of  declinatory 
pleaj  or,  after  convi&ionf  by  way  of  arrefting  judgmcnt. 
This  latter  way  is  moft  ufually  prafiifcd,  as  it  is  more  to  tbe 
fatisfaflion  of  the  court  to  have  the  crime  previoufly  afGcr-* 
tained  by  confeflion  or  the  verdift  of  a  jury ;  and  alfo  it  is 
more  advantageous  to  the  prifoner  himfelf,  who  may  pof- 
fibly  be  acquittcd,  and  fo  need  not  tbe  benefit  of  his  clerg j 
at  all. 

Originally  thc  law  was  held,  that  ncr  man  ftottld  bcj 
admitted  to  the  privilege  of  clergy,  but  fuch  as  had  the  habi^ 

«  The   pirncipal    argumcoty    upon  *«  no  harm.""    (Kellw.  i8r.) 

vhich  thcy   founded    this   exemptk>n,  t>  See  Vol.  III.  pag.  62. 

was  thdt  text^f  fcwpturc;  "  touchnot  c  Keilw.  iSo. 

»*  mlnc  anointcd,  anrf  do  my  profhets  *  2  Hal.  P.  Cr  377. 
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t^m  et  tonfuram  clericalem  *.     But  in  procefs  of  tipie  a  much 
widerand  more  comprehenfive  criterionwas  eftablifhed:  cverjr 
one  that  cpuld  read  (a  mark  of  great  leanjiing  in  thofe  days  of 
ignorance  and  her  fifter  fuperftition)  being  accounted  a  clerk 
pr  cJericuSj  and  allowed  the  benefit  of  clerkfhip,  though  nei- 
ther  initiated  in  holy  orders,  nor  trimmed  with  the  clerical 
tonfure.     But  whefl  leaming,  by  means  of  the  inventipn  of 
printing,  and  other  concurrent  caufes,  began  to  be  more  ge- 
aeraUy  diffe.minated  than  formerly;    and  reading  was  no 
longer  a  competent  proof  of  clerkftiip,  or  bcing  in  holy  or- 
ders ;  it  was  found  that  as  many  laymen  as  divines  were  ad- 
mitted  to  the  privilegiutn  qlericale:    and  therefore  by  ftatute 
4  Hcn.  VII.  c.  13,  a  diftinftion  w^s  once  more  drawn  be- 
tween  mere  lay  fchplarsi  and  clerks  ^at  were  really  in  or- 
ders.     And,    thpugh  it  wa^  thought  reafo]iabIe  ftill  to  mi- 
tigate  tbe  fevjerit:y  pf  the  law  wijh  regard  tp  the  foriper,  yet 
they  vere  np^  pijt  ypon  tbe  fajne  footing  yathaftual  clergy; 
being  fubjefted  to  a  flight  4egree  of  puniflimentj  and  not  al- 
lowed  to  claim  the  clerical  privilege  mpre  than  opce,     Ac- 
cordingly  the  ftatute  direds,  that  no  perfon,  once  admitted 
tp  the  benefit  of  clergy,  ftiall  be  admitted  thereto  a  fecond 
tjme,  uplefs  he  ptoduces  his  orders:  and  inorder  to  diftin- 
guifli  their  perfon^,  alj  laymen  who  are  allowed  this  privilegc 
fliall  be  b^jrnt  witb  a  hot  irpni  in  the  brawn  of  the  left  thumb. 
This  diftinftion  between  leariied  laymen,  and  real  clerks  in 
orders,  was  abolilhed  for  a  time  by  tbe  ftatutes  28  Hen.  VIII. 
c^  I.  and  32  Hen.  VIII.  c.  3.  but  i§  held^  to  have  been  vir- 
tually  reftored  by  ftatute  i  Edw.  VI.  c.  1 2.  which  ftatute 
alfo  enafts  fhat  Ibrds  of  parliament  aiid  peers  of  the  realm| 
having  placc  and  voice  in  parliament,  may  have  the  benefit 
pf  their  peerage,  equivalent  to  that  of  clergy,  for  the  firft 
ofFence,  (although  they  cannot  read,  and  without  being  burnt  , 
in  the  hand)  fpr  all  offences  then  clergyablc  to  commoners, 
and  alfq  for  the  crirne^  qf  houfe-breaking,  highway-robbery^ 
Jiorfe-ftealing,  and  robbing  of  churches. 

e  2  Hal.  P.  C.  372.  M-  Pari8.^.p.         f  Hob.  »94.,  2  Hal.  P.  C.  3^75,  . 
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ApTER  this  burning  the  laity,  and  beforc  it  the  real 
cicrgy,  were  difcharged  from  the  fentence  of  the  law  ia  the 
king's  courts,-  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  thc  ecclefiaftical  canons,  Whereupon  the 
ordinary,  not  fatisfied  with  the  proofs  adduced  in  the  profane 
fecular  court,  fet  himfelf  formally  to  work  to  make  a  purga- 
tion  of  the  offender  by  a  new  canonical  trial  ^  although  he 
had  been  previoufly  convifted  by  his  country,  or  perhaps  by 
his  own  confeffion  ^  This  trial  was  held  before  tlie  bifliop  in 
perfon,  or  his  deputy  5  and  by  a  jury  of  twelve  clerks ;  and 
there,  firft,  the  party  himfelf  was  required  to  make  oath  of 
his  bwn  innoccnce ;  next,  there  Was  to  be  the  oath  of  twelvQ 
compurgators,  who  fwore  thcy  believed  he  fpoke  the  truth  \ 
then,  witnefles  were  to  be  examined  upon  oath,  but  on  be-f 
half  of  the  prifoncr  only  i  and,  laftly,  the  jury  were  to  bring 
in  thcir  verdift  upon  oath,  which  ufually  acquitted  the  pri-- 
foner  j  otherwife,  if  a  clerk,  he  was  degraded,  or  put  to  p^- 
nance  ^,  A  leamed  judge,  in  the  beginning  of  the  laft  cen-» 
tury  ^,  remarks  with  much  indignation  the  v^tft  complication 
of  perjury  and  iubomation  of  perjury,  in  this  folemn  farce  of 
a  mock  trial ',  the  witneflTes,  the  cqmpurgators,  and  the  jury, 
bcing  all  of  them  partakers  in  the  guilt :  the  delinquent  party 
alfo,  though  convi£led  before  on  the  clear^zft  evidence,  and 
confcious  of  his  own  offence,  yet  was  permitted  and  almoft 
compcUed  to  fwear  himfelf  not  guilty :  ^  nor  was  the  good 
bilhpp  himfelf,  under  whofe  countenance  this  fcene  of 
wickednefs  was  daily  tranfaded,  by  any  means  exempt  fron^ 
a  fhare  of  it,  And  yet  by  this  purgation  the  party  was  rty 
ftored  to  his  credit,  his  liberty,  his  lands,  and  his  capacity 
of  purchafing  afreih,  and  was  entirely  made  a  new  and  an  in-? 
nocent  man, 

This  fcandalous  proftitution  of  oaths,  and  the  forms  of 
jufticc,  in  the  almoft  conftant  acquitts^I  of  feIoniou3  clcrks  by 
purgation,  was  the  bccafion,  that,  upon  very  heinous  and 

f  Staundford.  P.  C,  13«.  L  •  li  Hd^,  «91, 

fjP.Wv.^^;.     Hob.  289.     ^  • 
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notorious  circomftances  of  guilt,  the  tcmporal  courts  wou]d 
not  truft  the  ordinary  with^thc  trial  of  the  ofiender,  but  de- 
lirered  over  to  him  the  convi6led  clerk,  ahfque  purgatione  fa* 
tiinda:  in  which  fituation  the  clerk  convi^  could  not  make 
purgation;  biit  was  to  continue  in  prifon  during  life,  and 
was  incapable  of  acquiring  any  perfonal  property,  or  receiving 
Ae  profits  of  his  lands,  unlefs  the  king  fhould  pleafe  to  par- 
don  him.  Both  thefe  courfes  were  in  fome  degrec  exception- 
able;  the  latter  being  perhaps  too  rigid,  as  the  former  was 
p.roduftive  of  the  moft  abandoned  perjury.  As  thereforc 
thefe  mock  trials  took  their  rife  from  faftious  and  popifh  te- 
ncts,  tending  to  cxempt  one  part  of  the  nation  from  the  ge- 
ner^l  ^municipal  law  5  it  became  high  time^  when  the  re- 
formation  was  thoroughly  eftablifhed,  to  abolifh  fo  vain  and 
impious  a  ceremony. 

AccoRDiNGLY  the  ftatutc  r8  Eliz.  9.  7.  enafts,  that,  fot 
the  avoiding  of  fuch  perjuries  and  abufes,  after  the  ofFender 
has  been  ^Uowed  his  clergy,  he  fhall  not  be  delivered  to  thc 
ordinary,  as  formerly ;  but,  upon  fuch  allowance  and  burn- 
ing  in  the  i^nd,  he  (hall  forthwith  be  cnlarged  and  delivered 
out  of  prifon ;  with  provifo,  that  the  judge  may,  if  he  thinks 
fit,  continue  th^  oiFender  in  gaol  for  any  time  not  exceeding 
a  year.  And  thus  the  law  continued,  for  above  a  century, 
unaltered ;  except  only  that  the  ftatute  2 1  Jac.  I.  c.  6.  al- 
lowed,  that  women  convifted  of  fimple  larcinies  under  thc 
value  of  ten  ftiiliings  fbould  (not  propetly  have  the  benefit  of 
<^^crgy,  fbr  they  were  not  ealled  upon  to  read;  but)  be 
burned  in  the  hand,  and  whipped,  ftocked,  or  imprifoned 
for  any  time  not  exceeding  a  year?  And  a  fimilar  indul- 
gence,  by  the  ftatutes  3^4  W.  &  M.  c.  9.  and  4  &  5  W. 
&  M.  c.  24.  was  extended  tQ  women,  guilty  of  anj^  clergy# 
able  fclony  whatfoever;  who  were  allowed  once  to  claim  the 
benefit  of  xhtjlatutey  in  like  manner  as  men  might  claim  thc 
benefit  of  clergyy  and  to  be  difcharged  upon  being  burned  in 
the  hand,  and  imprifoned  for  any  time  not  exqeeding  a  year, 
The  punifhment  of  buming  in  the  hand  being  found  inefFec- 
tual,  was  alfo  changed  by  ftatute  10  &  ij  W.  III.   c.  23J. 
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into  burning  in  the  moft  vifible  part  of  the  left  Mety  neareft 
tfae  nofe :  but,  fuch  an  indelible  ftigma  being  ibund  by  expe- 
rience  to  render  ofFenders  defperate,  this  provifion  was  re-s 
pealed  about  feven  years  afterwards,  by  ftatute  5  Ann.  c.  & 
and,  tiil  that  period,  all  women,  all  peers  of  parliament  and 
peerefles,  and  all  male  commoners  who  could  read,  were  dif- 
charged  in  all  clergyable  felonies ;  the  males  abfolutely»  if 
clerks  in  orders ;  and  other  commoners,  both  male  and  fe-. 
male,  upon  branding,  and  peers  and  peerefTes  without  brand-^ 
ing,  for  the  firft  offence:  yet  all  liable  (excepting  peers  and 
peereffes)  if  the  judge  faw  occafion,  to  imprifonment  not  ex- 
ceeding  a  year.  And  thofe  men,  who  could  not  read,  if 
under  the  degree  of  peerage,  were  hanged, 

Afterwards  indeed  it  was  conQdered,  that  education 
and  learning  were  no  extenuations  of  guilt,  but  quite  the  re- 
verfe :  and  that,  if  the  puniflimcnt  of  death  for  fimple  felony 
was  too  fevere  for  thofe  who  had  becn  liberally  inftrufted,  it 
was,  afortiori^  too  fevere  for  the  ignorant  alfo.  And  there- 
upon  by  the  fame  ftatute  5  Ann,  c.  6.  it  was  enafted,  that 
the  benefit  of  clergy  ftiould  be  granted  to  all  thofe  who  were 
cntitled  to  afk  it,  without  requiring  them  to  read  by  way  o£ 
conditional  merit.  And  experience  having  fhewn,  that  fa 
very  univerfal  a  lenity  was  freqi^ently  inconvenient,  and  an, 
encouragement  to  commit  the  lower  degrees  of  felony ;  and, 
that,  thpugh  capital  punifhments  were  too  rigorous  for  thefe 
iiiferior  offences,  yet  no  punifhment  at  all  (or  next  to  none) 
was  as  much  too  gentle ;  it  was  farther  enafted  by  the  fame 
ftatute,  that  when  any  perfon  is  convidled  of  any  theft  or 
larciny,  and  burnt  in  the  hand  for  the  fame  according  to  the* 
antient  law,  he  fhall  alfo,  at  the  difcretion  of  the  judge,  be 
tommitted  to  the  houfe  of  corredion  or  public  workhoufe,  to 
be  there  kept  to  hard  labour  for  any  time  not  lefs  than  fix 
monrfis,  and  not  exceeding  two  years  5  with  a  power  of  in- 
flifting  a  double  confinement  in  cafe  of  the  party's  efcape 
from  the  firft.  And  it  was  alfo  enafted  by  the  ftatutes  4  Geo.L 
c.  1 1.  and  6  Geo.  I.  c.  23.  that  when  any  perfons  fhall  be 
convided  of  any  larciny,  either  grand  or  petit,  or  any  felor 
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nious  ftealmg  or  taking  of  money  or  goods  and  chattels  either 
from  thc  pcrfon  or  thc  houfc  of  any  other,  or  in  any  other 
manncr,  and  who  by  the  law  Ihall  be  entitled  to  the  benefit  of 
clcrgy,  and  liable  only  tothe  penalties  of  bumingin  thehand  . 
or  whipping,  the  court  in  thcir  difcrction,  inftead  of  fuch 
buming  in  thc  hand  or  whipping,  may  dire£l  fuch  oficndcrs 
to  be  tranfported  to  America  (or,  by  ftatute  19  Gco  IIL 
c.  74.  tp  any  othcr  parts  beyond  the  feas)  for  feven  ycars  : 
and  if  thcy  rcturn  or  are  fccn  at  large  in  this  kingdom  with- 
in  that  timc,  «it  fhall  be  felony  without  bencfit  of  clergy. 
And  by  the  fubfequent  ftatutes  16  Geo.  II,  c.  55.  and 
8  Geo.  III.  c.  15.  many  wife  prov^lfions  arc  made  for  thc 
more  fpeedy  and  cfFcftual  cxecution  of  the  laws  relating  to 
tranfportation,  and  the  conviftion  of  fugh  as  tranfgrcfs  thcnu 
But  now,  by  the  ftatute  19  Gco,  III.  c.  74.  all  offcndcrs 
liable  to  tranfportation  may  in  licu  thcreof,  at  the  difcrctioa 
of  the  judges,  bc  cmploycd,  if  malcs  (cxccpt  in  thp  cafc  of 
petty  larciny)  in  hard  labour  for  the  benefit  of  fome  public 
navigation ;  or,  whcthcr  males  or  femalcs,  may  in  all  cafe$ 
be  confincd  to  hard  labour  in  certain  penitcntiary  houfes,  to 
be  ercftcd  by  virtue  of  thc  f^id  aft,  for  the  fcveral  tcrms 
thcrcin  fpfcificd,  but  in  no  cafe  excecding  fevcn  years ;  with 
a  powcf  of  fubfequcnt  n^itigation,  and  cven  of  reward,  ii| 
cafe  of  thcir  good  bchaviour.  But  if  thcy  efcape  and  arc 
re-taken,  for  the  firft  time  an  addition  of  thrce  years  is  madc 
tp  the  tcrm  of  their  confinem^nt  j  and  a  fecond  efgape  is  fe- 
Ipny  without  ben^fit  of  clergy. 

In  forming  the  plan  of  thcfe  penitcntiary  houfes,  the  prin- 
cipal  objefts  havc  becn,  by  fobricty,  cleanlinefs,  and  mcdi- 
c^l  ^ffiftance,  by  a  rcgular  fcrics  of  labour,  by  folitary  con-* 
fincmen^  during  the  intcrvajs  of  work,  and  by  due  religious 
inftru^tiqn,  to  prefervc  and  amend  the  health  of  the  unhappy 
QfFcnders,  to  inure  them  to  habits  of  induftry,  to  guard  them 
from  perniciQus  company,  to  accuftom  thejpi  tp  fcrious  rc- 
f^cftion,  and  to  teach  ^em  both  the  pyinciples  and  prafticc 
of  cvcry  chriftian  and  moral  duty,  And  if  the  whole  of  thi^^ 
pjan  be  propf  yly  exccutcd,  and  it's  ^cfefts  bc  timcly  fup-i 
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l^ieclj  tb€re  is  reafon  to  hope  that  fuch  a  reformation  may  be 
tScQcd  in  the  lower  clafles  of  mankindj  and  fuch  a  gradual 
fcale  of  puniihment  be  aiExed  to  all  gradations  of  guiltj  a« 
Biay  in  time  fuperfede  the  ncceffity  of  capitai  punifhment^ 
^xcept  for  very  a'trociou4  crimes* 

It  is  alfo  enaftcd  by  the  fame  ftatute,  19  Geo.  III.  c.  74, 
diat  inftead  of  burning  in  the  hand  (which  was  fometime» 
too  flight  and  fometimes  too  difgraceful  a  punifhment)  the 
court  in  all  clergyable  felonies  may  impofe  a  peciiniary  fine ; 
or  (cxcept  in  the  cafe  of  manflaughter)  may  order  tfie  of- 
fcnder  tobe  once  or  of;.^ner,  but  not  more  than  thrice,  ei- 
thcr  publicly  or  privately  whipped ;  fuch  privatc  whipping 
(to  prevent  collufion  or  abufe)  to  be  inflifted  in  the  prefencc 
of  two  witnefles,  and  in  cafe  of  female  oflFenders  in  the  pre- 
fence  of  females  only.  Which  fine  or  whipping  (hall  havc 
the  fame  confequences  as  burning  in  the  hand  j  and  the  of- 
fender,  fo  fined  or  whipped,  fhall  be  equally  liable  to  a  fub- 
/equent  detainer  or  imprifonment. 

V 

In  this  ftate  does  the  benefit  of  clergy  at  prefent  ftand  ;- 
Vcry  confiderably  diflFerent  from  it*s  original  inftitution :  the 
wifdom  of  the  Englifti  legiflature  having>  in  the  courfe  of  a 
Jong  and  laborious  procefs,  extrafted  by  a  noble  alchemy 
itch  medicines  out  of  poifonous  ingredients ;  and  converted, 
by  gradual  mutations,  v/hat  was  at  firft  an  unreafonable  ex- 
emption  of  particular  popifli  ecclefiaftics,  into  a  merciful 
mitigation  of  the  general  law,  wifh  f^fpefl:  to  capital  pu^ 
nifliment^  • 

From  the  whple  of  this  detail  we  may  colleft,  that  how- 
crer  in  times  of  ignorance  and  fupcrftition  that  monfter  in 
true  policy  may  for  a  while  fubfift,  of  abody  of  men,  refiding 
in  the  bowels  of  a  ftate,  and  yet  independent  of  its  laws^ 
yet,  when  learning  and  rational  religion  have  a  little  en- 
lightened  men's  minds,  fociety  can  no  ionger  endure  an  ab^ 
furdity  fo  grofs,  asmuft  deftroy  it^s  very  fundamentals.  For> 
by  tlie  original  contraft  of  govemment,  the  price  of  pfotec- 
tion  by  the  united  force  of  individuals  is  that  bf  obedience  to 

thc 
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the  united  wIU  of  tbe  communitju  Tbls  united  wIU  is  de«r 
clared  in  the  laws  of  the  land :  and  that  united  (qw  h  ^-9 
erted  in  their  due^  and  univerfal)  execution^ 

n.  I  AM  next  to  inquirc,  to  what  perfons  the  beneSt  of 
clergy  is  to  be  allowed  at  this  day :  and  this  muft  be  chiefl j 
coUedled  from  what  has  becn  obferved  in  the  preceding  ar» 
ticle.  For,  upon  the  whole,  we  may  pronounce,  that  all 
derks  in  orders  are,  without  any  branding,  and  of  courfe 
vithout  any  tranfportation,  fine,  or  whipping,  (for  thoKc 
arc  only  fubftituted  iu  lieu  of  the  other)  to  be  admitted  to 
thisrprivilege,  and  immediately  difcharged ;  and  this  as  often 
9s  tiiey  offend  ^  Again,  ail  lords  of  parliament  and  peers  of 
the  realm  having  place  and  voice  in  parliament^  by  the  fta.. 
tute  I  £dw.  VI.  c.  1 2.  (which  is  likewife  held  to  extend  to 
peereffes^)  ihall  be  difcharged  in  all  clergyable  and  other 
felonies,  provided  for  by  the  a&,  without  any  buming  io  the 
hand  or  imprifonment,  or  other  punifhment  fubftituted  in  it'^ 
ftead,  in  the  fame  manner  a$  real  clerks  convi£k :  but  thi^  is 
only  for  the  firft  offence.  Laftly,  all  the  .commons  of  die 
r-ealm,  not  in  orders,  whether  mak  or  female,  fliall  for  the 
fiift  offence  be  difcharged  of  the  capit^l  puniflunent  of  felo^ 
nies  within  the  benefit  of  clergy,  upon  being  bumt  in  thc 
hand,  whipped,  or  fined,  or  fuffering  a  difcretionary  impri- 
ionment  in  the  common  gaol,  the  houfe  of  corre^ion,  one 
of  the  penitenti^ry  houfes,  or  in  the  places  of  labour-for 
the  benefit  of  fqme  navigation ;  or,  in  cafe  of  larciay,  upon 
bcing  tranfported  for  feven  years,  if  the  court  Ihall  think 
proper,  It  hath  been  faid,  that  Jews,  and  other  infidels 
^nd  heretics,  were  not  capable  of  the  benefit  of  dergy, 
till  after  the  ftatute  5  Ann.  c.  6.  asbeing  under  a  legal  inca- 
pacity  for  orders  '•  But  I  muft  queftion  whether  this  waa 
eirer  ruled  forlaw,  fince  the  re-introdu£lion  of  the  Jews  into 
England,  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
the  cafe,  the  Jewsare  ftill  in  the fame  predicament,  which 

5  2  Hal.  P.C.  375.  1  %  HaU  P.  C;  373.  «Ifawk.  P.  C. 

k  DuchefsofKingftonVcare,  inpar-  '  33S.    Fo(t.  39$; 
Himent,  22  Apr.  1776. 
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cvcry  day's  cxpcriencc  wiH  contradift  :  thc  ftatutc  of  quccn 
Annc  having  ccrtainly  madc  no  alteration  in  this  rcfpc£t ;  it 
only  difpcnfing  with  thc  ncceffity  of  reading  in  thofc  perfons, 
who,  in  cafe  thcy  could  read,  werc  bcforcvthc  aft  cntitled  tp 
the  Ijencfit  of  their  clergy. 

III.  The  third  point  to  bc  confidercd  is,  for  what  crimes  thc 
prtvHegium  ckricale^ox bcnefit  of  clcrgy,  is  to  be  allowed.  And, 
it  is  to  bc  obfcrvcd,  that  neither  in  high  treafon,  nor  in  petit' 
larciny,  nor  in  any  merc  mifdemefnors,  it  was  indulgcd  at  thc 
common  law  •,  and  therefore  wc  may  lay  it  down  for  a  rule, 
that  it  was  allowable  only  in  petit  treafon  and  capital  felonies  : 
which  for  thc  moft  part  bccame  legally  entitled  to  this  induK 
gencc  by  the  ftatute  de  cleroy  25  Edw.  III.  ft.  3,  c.  4.  which 
providcsthat  clcrks  convift  for  treafons  or  felonics,  touching 
other  perlbns  than  thc  king  himfelf  or  his  royal  majefty,  fhall 
have  the  privilege  of  holy  church.  But  yet  it.  was  not  allow-^ 
;ablc  in  all  felonies  whatfocvcr :  for  in  fome  it  was  denied 
even  by  thc  common  law,  viz.  inftdiatio  viarum,  ov  lying 
]«  wait  foronc  on  the  highway;  depoputatio  agrorttm^  or  de- 
ftroying  and  ravaging  a  country*;  and  comhufiio  domorum^  or' 
arfon,  that  is,  thc  burning  of  houfes  " ;  all  which  are  a  kind 
of  hoftile  a£ls,  and  in  fome  degree  border  upon  treafon.  And 
ferther,  all  thefc  idcntical  crimes,  together  with  pctit  trca- 
fon,  and  very  many  othcr  afts  of  felony,  are  ouftcd  of  clergy 
by  particular  a£ks  of  parliamcnt ;  which  have  in  gcneral  been 
mcntioncd  under  the  particular  offcnccs  to  which  thcy  be- 
kmg,  and  thcr cfore  need  not  be  here  rcGapitulated.  Upon  all 
which  ftatutcs  for  excluding  clergy  I  (liall  only  oUerve,  that 
they  are  nothing  elfc  but  thc  reftoring  of  thc  law  to  thc  fame 
rigor  of  capital  punifhmcnt  in  the  firft  offence,  that  is  excrt- 
ed.before  the  /riviZ?^/V/fw  elertcale  was  at  all  indulged;  and 
which  it  ftill  excrts  upon  a  fecond  offcnce  in  almoft  all  kinds 
of  felonies,  unlefs  committed  by  clerks  a£tually  in  orders,  But 
fo  tender  is  the  law  of  inflifiing  capital  puniflimer^t  in  the 
firft  inftance  for  any  inferior  felony,  that  notwithftanding  by 
thc  marinc  law,  as  dcclared  in  ftatute  28  Hen.  VIII.  c.  15. 
the  benefit  of  clcrgy  is  not  allowcd  in  any  c?fe  whatfoever  \ 

^  2  Hal.  P,  C.  333.  m  ,  Hal.  P.  C.  346. 
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yet,  wben  ofletiees  zrt  coiDmitted  within  the  admiralty* 
jurifdidlion,  which  would  be  clergyable  if  committed  by 
Jand,  the  conftant  courfe  is  to  acqoit  and  difcharge  the  ^ 
prifoner  ".  And,  to  conclude  this  head  of  inqiiiry,  we  may 
pbferve  the  following  rules :  i.  That  in  all  felonies,  whether 
new  created  or  by  common  lawj  clergy  is  now  aUowable^ 
unlefs  taken  away  by  exprefs  words  of  an  a£l:  of  parliament^- 
2.  That,  where  clergy  is  taken  away  from  the  principal,  it  i« 
jM>t  of  courfe  taken  away  from  the  acceflbry,  unlefs  he  be  alfo 
particularly  included  in  the  words  of  the  ftatute  K  3.  That^ 
when  the  benefit  of  clcrgy  is  taken  away  from  the  effemey  (at 
in  cafe  of  murder,  buggery,  robbery,  rape,  and  burglary)  a 
principal  in  the  fecond  degree,  being  prefent,  aiding,  and 
abetting  the  crime,  is  as  weU  excluded  from  his  clergy  as  he 
that  is  principal  in  the  firft  degree  :  but,  4.  That,  where  it 
is  only  taken  away  from  the  per/on  committing  the  offence^ 
(as  in  the  cafe  of  ftabbing,  or  committing  larciny  in  a  dwel* 
ling-houfe,  or  privately  from  thc  perfon)  his  aidcrs  and  abet- 
ters  are-  not  excluded ;  through  the  tendemefs  of  the  law, 
which  hath  determined  that  fuch  ftatutes  iliall  be  takenli- 

terally  '^. 

# 

IV.  Lastly,  we  are  to  inquire  what  the  confequcnces  arc 
to  the  party,  of  allowing  him  this  benefit  of  clcrgy,  I  fpeak  . 
not  of  the  branding,  fine,  whipping,  imprifonment,  or  trant 
portation ;  which  are  rather  concomitant  conditions,  than 
confequences  of  receiving  this  indulgence.  The  confe- 
quences  are  fuch  as  afFe£t  his  prefent  intereft,  and  future 
credit  and  capacity :  as  having  been  once  a  felon,  but  now 
purged  from  that  guilt  by  the  privilege  of  clergy ;  which 
operates  as  a  kind  of  ftatute  pardon. 

And,  we  may  obferve,  i.  That  by.this  convidion  hc  for- 
feits  all  his  goods  to  the  king ;  which,  being  once  vefted  in 
the  crown,  fliall  not  afterwards  be  reftored  to  the  pffender '. 

2.  That,  after  convi£tion,  and  till  he  receives  the  judgment 

« 

-n  Moor.  756.     Foft.  288.  s  z  Hal.  P.  C.  529.  Foftcr356,  357. 

o  2  Hal.  P.  C.  330.  X  a  Hal.  P.  C.  388. 

F  2  Hawk.  P.  C.  341. 
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flf  tfae  IfliW)  hf  t>rsfn<^g  oir  tmit  of  If^  fubftitQtes»  6t  tlk  i$ 
f»doiitd  by  the  ki»g^  he  is  to  all  intem^  and  pi^poles  a  felofly 
and  fubjeft  to  all  the  dSfabilkies  and  othef  incidents  of  a  fe-» 
lon ».  3.  ITiat,  aftei?  buming  or  it*s  Ait>fti^ttte,  or  pardon^ 
ht  k  difcharged  for  eter  ol  that,.  and  ^W  othet  felcfhie^before 
comtnittedj  withiA  the  benefit  of  ckrgy  y  but  Hof  of  fi^nie^ 
ffom  which  fucb  benefit  is  exciuded:  amd  fhi^  hf  ftftttrte^ 
9  £liz^  c.  4.  and  i  a  £Kz4  c.  7«  4*  Tha«  by  t^e  b«iriMn^^ 
«t  it^i^fubftitufe,  or  the  pardon  of  it,  he  is-  reflored  to  aB  ca- 
|Ricities  anJ  cred^s>  and  the  poiTeflion  of  hi^  knds,  as  if  h^ 
had  nerer  been  eonrided  **  5*  That  what  is  faid  wiA  re- 
gard  to  the  advantages  of  coniinoners  and  laymen,  fubfe<« 
^uenl  td^  the  buming  in  the  hand,  is  eqna^y  applicablb  to 
tkH  peers  and  clergymen,  althougb  rtever  bfandcd  at  all,  01' 
labje<aed  to  o«her  puniflimciM:  in  it*s  ftead.  For  they  hatcf 
the  fame  privilegesj  without  any  buming,  or  any  fubftitutef 
for  it,  which  othcra  are  cntitled  to  after  it  \ 

t  3  P.  Wms.  487.  u  »  Hal.  f .  C,  3*9,  ^90» 

t  2  Hal.  P.  C.  389.    5  Rep.  iio* 
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CHAPTER    THE    TWENTY  -  NrMTH. 

op     JUDGMENT     and     it*s 
C  O  N  S  E  QJJ  E  N  C  E  S. 

WE  are  now  to  conGdef  thc  next  ftjige  of  crlminal  pro- 
fecution^  after  trial  and  convi£tion  are  pail,  in  fuch 
crimes  apd  mifdemefnors^  as  are  either  too  bigh  or  too  l6w 
to  be  included  within  thc  benefit  of  clergy :  which  is  that  cf 
judgment.     For  when,  upon-a  capital  charge,  the  jury  have 
brought  in  their  verdiftguilty,  in  the  prefence  of  the  prifoner^ 
he  is  either  immediately,  or  at  a  conyenient  time  foon  after» 
aiked  by  the  court,  if  he  has  any  thing  to  ofFer  why  judg- 
ment  fhould  not  be  awarded  againft  him,     And  in  cafe  thc 
defendant  bc  found  guilty  of  a  mifdemefnor,  (the  trial  of 
which  may,  and  does  ufually,  happen  in  his  abfence,  after 
he  has  once  appcared)  a  capias  is  awarded  and  iiTued,  to  bring 
him  in  to  receive  his  judgment ;  and,  if  he  abfconds,  hc 
may  be  profecutcd  even  to  outlawry.     But  whenever  he  ap- 
pears  in  perfon,  upon  etthcr  a  capital  or  inferior  convwSlion,. 
hc  may  at  this-period,  as  well  as  at  his  arraignmcnt,  offcr  any 
exceptions  to  the  indi£lmcnt,  in  arreji  or  ftay  of  judgment : 
as  for  want  of  fufBcient  certainty  in  fetting  forth  either  thc 
perfon,  the^  time,  the  place,  or  the  offence.     And,  rf  thc 
objeftions  bc  valid,  thc  whole  proceedings  fhall  be  fet  afide ; 
but  the  party  may  be  indi<Sed  again  *.    And  we  may  take  no- 
tice,   I.  That  none  of  the  ftatutes  oi  jeofaUs  *,  fot  amcnd* 
ment  of  cr rors,  extend  to  indiftments  or  procecdings  in  cri- 
minal  cafes  \  and  therefore  a  defedive  indi£lment  is  not  aidci 
by  a  verdift,  as  defeftive  pleadings  in  civil  cafcs  are.  2.  Thtt,. 
in  favour  of  life,  great  ftriftnefs  has  at  all  times  been  ob- 
ferved,  in  evcry  point  of  an  indiftment.     Sir  Matthcw  Halc 
indeed  complains,  <<that  diis  ftriftncfs  is  grown  to  be  a 
'<  blemifli  and  inconvenicnc^  tn  the  law,  and  the  adminiftra- 
^*  tion  thercof :  forthat  M)re  ofFenders  efcape  by  the  over- 

■  •  4  Rep.  45*  ,  b  Sce  Vol.  III.  pa^.  407. 
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••  eafy  ear  given  to  cxceptions  in  indi£lments,  than  by  their 
"  own  innocence  ^/*  And  yet  no  man  was  more  tender  of 
Kfe  than  this  truly  excellent  judge* 

A  PARDON  alfo,  as  tias  heen  before  faid,  may  be  pleaded 
in"  arreft  of  judgment :  and  it  has  the  faine  advantage  when 
pleaded  here>  as  when  pleaded  upon  arraignment ;  viz.  the 
faving  the  attainder,  aqd  of  courfe  the  corruption  of  blood : 
which  nothing  can  reftore  but  parliament,  when  a  pardpn  h 
tiot  pleaded  till  after  fenterice.  And  certalnly,  tipon  ali  ac- 
counts,  when  i  tnan  hath  obtained  a  pafdon,  l>e'  is  in  th^ 
right  to  plead  it  as  fcori  as  poflibld. 

■ 

PratinI?  the  benefit  df  thrg^  may  tjlfo  be  ranked  aniong 
the  motions  in  arreft  of  judginent :  of  which  we  fpoke 
largely  in  the  preceding  chapter. 

iFall  thefe  refourccs  fuU,  the^court  muft  pronounce  that 
judgment,  which  the  law  hath  annexed  to  thc  crime,  and 
which  hath  been  conftantly  menticned,  together  with  the 
crime  itfelf,  in  fome  or  other  of  the  former  chapters.  Of 
thefe  fome  are  capital,  which  extend  to  thc  life  of  the  of* 
fender,  anid  confift  generally  in  being  hanged  by  the  neck  till 
dead ;  thpugh  in  very  atrocious  crimes  otjier  circumj(lances 
of  terror,  pain,  qr  difgrace  are  fuperadded :  as,  in  treafons 
of  all  kinds,  being  drawn  or  dragged  to  the  place  of  executi- 
on ;  in  hi^h  treafon  afTefting  the  kingVperfon  orgovernment, 
cmbowelling  alive,  beheading,  and  quartering ;  and  in  mur* 
der,  a  public  difleftion.  And,  in  cafe  of  any  treafon  com- 
mittcd  by  a  female,  the  judgment  is  to  bc  burned  alive  faji 
But  the  humanity  of  the  Englifli  nation  has  authorizqd,  by  a 
tacit  confent,  analmoft  generalmitigation  of  fuchpart  of  thefe 
judgmehts  as  favours  of  torture  or  cruelty :  a  fledge  or  hurdle 

«  2Hal.  P.  C.  193.  . 
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(a)  But  tbis  is  no\y  altered  by,ilatute  30  Gco.  III.-  €•  4.8.  which 
cnafls  tbat  in  all  cafes  of  conviflion  of  any  woman  fof  high  or  petit 
treafon,  the  judgment  (liaH  be  thatnfie^fhall  he  drawh  and  hanged,  and 
not  biuned  5  and  if  any  woman  is  mmfifled  of  \pttit,  treafon,  (he 
ihall  be  liable  to  fuch  farther  penalties  as  are  dir^ed  by  ftatute  of  45 
Geo.  III.  c.  37.  to  be  given  upon  perfons  coniti^d  of  wiifui  murder. 
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being  ufually  allowfed  to  fuch  traitors  as  are  condemned  to  be 
drawn  5  and.there  being  very  few  inftances  (and  thofe  acci-» 
dent^l  or  by  neglig^nce)  of  any  perfons  being  emboweikd  or 
bumed,  till  ^evioufly  deprived  of  fenfation  by  ftrangling. 
Some  punifhments  confift  in  exile  or  banifliment,  by  abjura- 
tion  of  the  reahn,  or  tranfportation  :  others  in  lofs  of  liberty, 
by  perpetual  or  temporary  imprifonment.  Some  extend  to 
Coniifcationi  by  forfeiture  t)f  lands,  or  moveables,  or  both^ 
or  of  the  profits  of  lands  for  life  :  others  induce  a  difability, 
of  holding  offices  or  employments,  being  heirs,  executors, 
and  the  like.  Some,  though  rarely,  occafion  a  mutilation 
or  dij&nembering,  by  cutting  ofFthe  hand  or  ears :  others  fix 
a  lafting  ftigma  on  the  oflFender,  by  flitting  the  noftrils,  or 
branding  in  thc  hand  or  cheek.  Some  are  merely  pecuniary, 
by  ftated  or  difcretionary  fines :  and  laftly  there  are  others,- 
that  confift  principally  in  their  ignominy,  though  moft  of 
them  are  mixed  with  fome  degree  of  corporal  pain;  and  thefe 
are  inflifted  chiefly  for  fuch  crimes,  as  either  arife  from  indi- 
gence^  orrender  even  opulence  difgracefuL  Such  aswhip- 
pmg,  hard  labour  in  the  houfe  of  correftion  or  otherwife, 
the  pillory,  the  ftacks,  and  the  ducking-ftool. 

•  DisGtJSTiNG  as  this  catalogue  may  feem,  it  will  aflx)rd 
pteafure  to  an  Englilh  reader,  and  do  honour  to  the  Englifli' 
law,  to  compare  it  with  that  fliockitlg  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  aimoft  every 
other  nation  in  Europe.  And  it  is  moreover  one  of  the  ' 
glories  of  our  Englifli  law,  that  the  fpecies,  though  not  aL 
ways  the  quantity  or  degree,  of  punifliment  is  afcertained  for 
every  oflTence ;  and  that  it  is  tiot  left  in  the  breaft  of  any 
judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which 
Ae  law  has  beforehand  ordained,  for  cvery  fubje£t  alike, 
without  refpefl:  ofperfons.  For,  if  judgments  were  to  be 
the  private  opiftions  of  the  judg€,  men  would  then  be  flaves 
to  their  magiftrates;  and  would  live  in  fociety,  without 
knowing  exa£lfly  the  conditions  and  obligations  which  it  lays 
them  under.  And  befides,  as  this  prevehts  oppftfliion  on 
the  one  hand,  fo  on  the  other  it  ftifles  all  hopes  of  impUnity 
V0L.IV.  Bb  or 
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cr  mitigalvm ;  ^tfi  wliich  an  offmder  might  flattfnr  himielf, 
if  his  pusifimient  depended  on  the  humour  or  dilbretion  of 
tfae  court.  Whereas,  where  an  ei^liihed  penaky  is  an« 
Siesoed  to  crimes,  the  criminal  may  read  their  certain  confe-^ 
quence  ix^  that  law,  which  ought  to  be  the  uniraried  rule,  a» 
k  is  the  inflexible  judge>  of  his  a<E)!ions« 

T^E  diicrctipnary  fincs  an4  4if<:retionary  lengtib  of  im- 
prifomi^nt,  which  our  cpurts  are  cnabled  to  impofe>  may 
{pim  sm.  e^cc^tiqn  to  thi$^  rulq.    ^nt  the  general  nature  of 
tiie  p^uniihmenti  viz,  by.  fine  or  imprifonment,  isj  in  thefe 
Qi{es,  fi%^d  s^d  determinate :  though  the  duration  and  quan-x 
tity  of  each  muft  frequently  vary,  from  the  aggravations  or 
othcrwife  of  the  offence,  the  quality  and  condition  of  thc 
parties,  and  from  imium^x^e  otber  circumftances.    The 
mftntum»  in  particular,  of  pecuniary  fines  neither  can,  nor 
ought  to.  bcj  afccrtaittied  by  any  InrariaWe  law.     The  value 
of  money  itfelf  changes  from  a^thoufand  caufes ;  and,  at  all 
crentSj  what  is  xvin  to  one  man^^s  fortune,  may  be  matter  of 
indiflFerence  to  another^s.    Thus  the  law  of  the  twelye  ta»- 
bles  at  Rome  fined  every  p^rfon,  that  ftcuck  another,  five. 
and  twenty  denarii :  this,  in  the  more  opulent  days:  of  thc 
cmpire,  grew  to  be  a  punifliment  of  fo  li^tle  confideration, 
diat  Aulus  Gellius  tells  a  ftory  of  one  XtfUcius  Neratius/ 
who  made  it  his  diverfioa  ta  givc  a  blow  to  whoxofbever^  he 
pleafed»  and  then  tendei:  thei;n  thelegal  forfeiture.  Qur  ftatute 
law  has  not  therefore  often.  aHcertained  the  quantity  of  fines> 
nor  the  common  bw  ever ;  it  d&re^ing  fuch  an  ofiepce  to  be 
p)ini{hed  by  fine  in  general,  witbout  fpjccifying  the  cectaia 
iiim :  whifJi  is  fulljr  fuificien^  when-  we  confider,  that  hpw-« 
evei;  u^limited  the  power  of  the  court  may  feem,  it  is  fav 
from  beuig  whoUy  arbitirary  ^  but  its  difcretion  is  regulated 
by  law.    For  thebillof  rights'^  bas  parU(;uIai^  decl^red^ 
that  exce^ve  fines  oiight  not  to  h^  impoCe^^  ner  cruei  axutunn 
ufual  puniihments  infij^ed :  (which  had  a  retrofpe£l  U>  fom^ 
unprecedcnt^dpreceediijgs  ui.the  court  of  kingfs  bendb#  kk 
the  reign  of  king  James  the;  feqond}  ^  the  Cme  Jftatule^ 

d  Stat.  j  W.  &  M«  ftr^,  g.  2, 
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farther  declares,  that  all  grants  and  promifeS  of  fines  and 
forfeitures  of  particular  perfonS)  before  convidion,  are  ille- 
gal  and  wid;  Now  the  bill  of  rights  was  only  declaratory 
of  thc  old  conftitutional  law :  and  accordingly  we  find  it  cx- 
prefsly  hblden,  long  before  ®,  that  all  fuch  preVtous  grants  are' 
VOid;  Cncc  thefeby  inany  times  undue  rneahe,  and  more 
violent  profecution,  would  be  ufed  for  private  lucre,  than  thc 
quiet  and  juft  proceeding  of  law  would  permit- 

Thb  reafonablenefs  of  fines  in  criminal  cafes  h^i  alfa 
being  ufually  tegulated  by  the  determinatioh  of  7»/i^di  carta^ 
c*   14.  concerning   ainercements  for  mifbehaviour  by  the 
fuiters  in  matters  6f  civil  right,     **  LHfn-  'botno  non  amercie^ 
**  tur  pro  parvo  deli^o,  nift  fecttndufH  modum  ipfius  deli^i;  et 
f*  pro    magno  delifioj  fecundum  magnitudinem  deliSli ;  falv9 
^*  contenemenlo  fuo  ;  et  mercaior  eodem  modo^  falva  mercandifa 
**  fua  i  et  villanus  eod^m  modoy  amerdetur^  falvo  wainaglo  fuo*^ 
A  rule,  that  dbtained  even  in  Henry  the  fecond's  time  ^,  and 
means  only,  that  no  man  ftiall  have  a  larger  amercement 
impofed  upon  him,  than  his  circumftances  or  perfonal  eftate 
will  beaf :  faving  to  the  lahdholder  his  contenenient,  or 
land  \  to  the  trader  his  merchandize  j  and  to  the  coiintr/- 
man  his  wainage,  or  team  ahd  inftruments  of  huibandiry. 
In  ordcr  to  afcertain  which,  the  great  charter  aifo  dire£bs, 
that  jthe  amercement,  which  is  always  infli£ted  in  genetal 
terms  ( ^*  Jtt  in  mifericordia^* )  ftiall  be  fet,  ponatur^  of  rc- 
duced  to  a  certainty,  by  the  oath  of  good  and  lawful  men  of 
thc  ncighbourhood.     Which  method,    of  liquidating  the 
amercement  to  a  precife  fum,  was  ufUally  performed  in  the 
fuperiof  courfs  by  the  afleffment  or  affeermeni  of  the  coroner^ 
a  fwom  ofiicer  chofcn  by  lh6  heighbourhood,  under  thc  equity 
6f  theftatuteWeftm.  i.  c.  18;  ahd  then  th^  judges eftreated 
them  into  the  cxchequer  «.     But  in  the  court  lect  and  court 
barQU  it  is  ftill  performed  by  ajfeerorfj  or  fuitors  fworn  to 
^eere^  that  is,  tax  and  mcnderate  the  general  amercement 
accosding  to  the  particular  citcumftances  of  the  ofience  and 
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the  ofFcndcr  ^.  Amcrcemcnts  impofcd  by  the  fuperior  courts 
on  thcir  own  ofSccrs  and  miniftcrs  were  afieered  by  thc 
judgcs  themfclves;  but  when  a  pccuniary  mul£l  was  ihflifted 
by  thcm  on  a  ftranger  (not  bcing  party  to  any  fuit)  it  was 
thcn  dcnominated  a  fine  * ;  and  the  anticnt  pra£fcice  was, 
when  any  fuch  fine  was  impofcd,  to  inquire  by  a  jury 
«*  quantum  inde  regi  dare  valeat  per  annum^  falva  fufientatione 
*'  fua^  et  uxoriSf  et  libgrorum  fuorumV^  And  fince  the  difufe 
of  fuch  inqueft,  it  is  ncver  ufual  to  aflefs  a  largcr  fine  than  a 
man  is'  able  to  pay,  without  touching  the  implemcnts  of  his 
livelyhood;  butto  inflid  corporal  puniflimcnt,  or  a  limitcd 
imprifonment,  inftead  of  fuch  finc  as  might  amount  to  im- 
prifonment  for  life.  Aild  this  is  thc  reafon  why  fines  in  the 
king's  court  are  frequently  dcnominated  ranfoms,  becaufe 
the  pcnalty  muft  othcrwife  fall  upon  a  man*s  perfon,  unlefs 
it  be  redeemed  or  ranfomed  by  a  pecuniary  fine  ^  :  according 
to  an  anticnt  maxim,  qui  non  habet  in  crumena  luat  in  cdr" 
pore.  Yet,  whcrc  any  ftatutc  fpeaks  both  of  fine  and  ran- 
fom,  itisholden,  that  the  ranfom  fliall  be  trcblc  to  thc  finc 
at leaft  K 

When  fentence  of  dcath,  the  moft  tcrrible  and  higheft 
judgmcnt  in  the  laws  of  England,  is  pronounced,  the  im- 
niediate  infeparable  confequcnce  by  the  common  law  is  at- 
tainder.  For  when  it  is  now  clcar  beyond  all  difpute,  that 
the  criminal  is  no  longcr  fit  to  livc  upon  the  carth,  but  is  to 
be  extcrminated  as  a  monfter  and  a  bane  to  human  fociety, 
the  law  fets  a  note  of  infamy  upon  him,  puts  him  out  of 
it's  proteftion,  and  takes  no  farthcr  care  of  him  than  barely  to 
fce  him  executed.  He  is  then  called  attaint,  attinBuSj  ftaincd 
or  blackencd.  He  is  no  longer  of  any  credit  or  reputation  ; 
he  cannot  be  a  witnefs  in  any  court ;  neither  is  he  capable 
of  performing  the  funftions  of  another  nian :  for,  by  an  an- 
ticipation  of  ^his  punifliment,  he  is  already  dcadin  law". 
ThisisaftcryW^w^w/ .-.for  there  is  great  diflrercnce  between 
a  man  conviHedf  and  attainted  s  though  thcy  are  frequently 

A  The  affi:eror*s  oath  is  concelved  in  ^  Mirr.  c.  5/§*  3*  Lamb*  JEirenarch* 
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dirough  inaccuracy  confounded  together.  Aftcr  conviftion 
only,  *a  man  is  liable  to  none  of  thefe  difabilities :  for  therc 
is  ftill  in  contemplation  of  law  a  poffibility  of  his  innocence. 
Something  may  be  offered  in  arreft  of  judgment :  the  indi£t- 
ment  may  be  erroneous,  which  will  render  his  guilt  uncer- 
tain,  and  thereupon  thc  prefent  conviftion  may  be  quaflied  : 
he  may  obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy; 
both  which  fuppofe  fome  latent  fparks  of  merit,  which  plead 
in  extenuation  of  his  fault.  But  when  judgment  is  once 
pronounced,  both  law  and  fa£i:  confpire  to  prove  him  com- 
pletely  guilty ;  and  there  is  not  the  remoteft  poffibility  left 
of  any  thing  to  be  faid  in  his  favour.  Upon  judgment 
therefore  of  death,  and  not  before,  the  attainder  .of  a  cri- 
minal  commences :  or  upon  fuch  circumftances  as  are  equi- 
valent  to  judgment  of  death  5  as  judgment  of  outlawry  on  a 
capital  crime,  pronounced  for  abfconding  or  fleeing  from 
jufticc,  which  tacitly  confefl^es  the  guilt.  And  therefore  either 
upon  judgment  of  outlawry,  or  of  death,  for  treafon  or  fe* 
lony,  a  manftiallbeTaid  to  be  attainted. 

The  confequences  of  attaindcr  are  forfeiturc  and  corrup- 
tion  of  blood. 

I.  FoRFEiTURE  is  twofold  ;  of  real,  and  perfonal  eftates, 
Firft,  as  to  real  eftates  :  by  attainder  in  high  treafon  ^  a  man 
forfeits  to  the  king  all  his  lands  and  tenements  of  inherit- 
ance,  whether  fee-fimple  or  fee-tail,  and  all  his  rights  of  entry 
on  lands  and  tenements,  which  he  had  at  the  time  of  the 
ofFence  committed,  or  at  any  time  afterwards,  to  be  for  ever 
Vefted  in  the  crown :  and  alfo  the  profits  of  all  lands  and 
tenements,  which  he  had  in  his  own  right  for  life  or  years, 
fo  long  as  fuch  intereft  fliall  fubfift.  This  forfeituj-e  relates 
backwards  to  the  timo  of  the  treafon  committed :  fo  as  to 
avoid  all  intermediate  fales  and  incumbrances  ®,  but  not 
thofe  before  the  faft  :  and  therefore  a  wife's  jointure  is  not 
fbrfeitable  for  the  trcafon  of  her  huftjand  5  becaufe  fettled 
upon  her  previous  to  the  treafon  committed.    But  her  dower 
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is  forfeitcd,  by  the  exprcfe  provifion  of  ftatutc  5^6  Edw. VI, 
c.  II.  And  yet  the  hufband  fliall  be  tenant  by  the  cur-; 
tefy  of  thc  wifc'§  lands,  if  the  wife  be  attaintcd  of  treafon  p  : 
for  that  is  not  prohibited  by  the  ftatute.  But>  though  after 
^ttainder  the  forfciture  relates  backto  the  tin>c  of  thetreafon 
committed,  yct  it  does  not  take  effed  unlcf^  an  attaindcr  be 
had,  of  which  it  is  one  of  tbe  fruits :  and  thcrpforc  if  ^ 
traitor  ^i^s  before  judgment  pronounccd,  or  iskillcdin  opei^ 
rcbcllion,  or  is  hanged  by  martial  la^,  it  works  no  fqrfeiture 
of  his  lands  :  for  he  never  was  attainted  of  treafon  %  ,But  if 
thc  chief  jufticc  pf  the  king's  beuch  (thc  fuprcme  f oroncr  of 
all  England)  in  perfon,  upon  the  yiew  of  ^hc  body  of  one 
killed  in  open  rcbellion,  recordait  and  returns  the  rccord  intq 
hi$  own  courji,  both  Jands  and  goods  fhall  bc  forfcited  *■, 

TffE  natural  juftice  of  forfeiturc  or  ponfifcation  of  pro^ 
perry,  for  trcafon  ^,  is  foundcd  in  this  confideration :  tliat 
hc  who  hath  thus  violated  thc  fundamcntal  principlcs  of  go- 
vcrnmcnt,  and  brokcn  his  part  of  thc  original  contraft  be-? 
twccn  kingand  people,  hath  abandonedhis  connediionswith 
focipty  5  and  hath  no  longer  any  right  to  thofe  advantages, 
which  bcfore  bclonged  to  him  purely  asa  member  of  the  com- 
munity :  among  which  facliil  advantages  the  right  of  tranf- 
ferring  or  tr^nfmitting  property  to  others  is  onc  of  thc  chief. 
Such  forfeitures  moreoyer,  whercby  his  pofterity  mu(l  fuffer 
as  well  as  himfelf,  will  help  to  ^eftrain  a  man,  nqt  only  by 
the  fenfc  of  his  duty,  anu*  dread  of  perfonal  puniflimcnt,  but 
alfo  by  his  paffions  and  natural  affeftions ;  and  will  intercft 
every  dcperident  and  relation  he  has,  to  keep  him  from  of- 
fending :  according  to  that  beautiful  fentimcnt  of  Cicero  *» 
♦^  nec  vero  mefugit  quamfit  acerbumyparentum^fceleraJiliQruir\ 
*f  poenis  lui :  fed  hoc  praeclare  legihus  cpmparatum  ejiy  ut  caritas 
f*  liberorum  amiciores  parentes  reipuhliccie  redderet!'^  And  thcrc- 
fore  Aulus  Cafcellius,  a  Roman  lawyer  in  the  timc  of  the 
triumvirate,  ufcd  to  boaft  that  he  had  two  rcafons  f^r  dc-. 

». 
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fpifihg  the  fower  of  the  tytants ;  his  ol4  age,  ancl  his  waxit 
of  children :  for  children  are  pledges  to  the  prince  of  tfae 
father^s  obedience  ^  Yet  many  nations  have  thonght,  that 
this  pofthumous  puoiihment  favours  of  hardfhip  to  the  inno- 
cent  $  efpecially  for  crimes  that  do  not  ftrike  at  the  yery  root 
and  foundation  of  fociety,  as  trealbn  againft  the  govemmetlt 
etprefsly  does*  And  therefore^  though  coniifcations  were 
very  frequcnt  in  the  times  of  the  earlier  emperors^  yet  Arca- 
dius  and  Honorius  in  everyothcr  inftancebutthatof  treafon 
thought  it  more  juft^  "  iln  ejfe  poettam^  uhi  et  noxa  eft;^  anfl 
ordered  that  **  peccatafuos  teneant  auEioresy  nec  ulterius  progre^ 
<*  diatur  nutus^  quam  reperiatur  deliBum  ▼  ;'*  and  Juftinian 
alfo  made  a  law  to  reftrain  the  punifhment  6i  relations  ^  i 
which  dire£ts  the  forfeiture  to  go,  except  ift  the  cafe  of  rr^ 
men  majeftatisy  to  the  next  of  kin  to  the  delinquent.  On  thc 
<yther  hand  the  Macedonian  laws  extended  even  tbe  capital 
purtiflilnent  of  treafon>  not  only  to  the  children  but  to  all  th^ 
relations^the  delinquent  ^  :  and  of  courfe  theireftatcs  muft 
be  alfo  fbrfbhed)  as  no  man  was  left  to  inherit  them*  And 
in  Germany,  by  thc  fafnous  golden  bulle*,  (copied  alnioft 
verbatim  firom  Juftinian's  code  ^)  thfe  lives  of  the  fonsof  fadl 
"as  confpire  to  kill  an  eleftor  are  fpared,  as  it  is  exprefled,  by 
the  emperor's  particuhr  bountj.  But  they  are  deprived  of  aH 
their  cfFefts  and  rights  of  fucceffion,  and  are  rendered  tncx* 
{>able  of.  any  honor  ecclefiaftical  or  civil :  «'  to  the  en4 
<<  that,  being  always  poor  and  neceflitpus,  they  may  for  ever 
**  be  accompanied  by  the  infamy  of  their  father :  may  lan* 
*<  guifti  in  continual  indigence;  and  may  fibid  ^fays  thi^ 
<<  mercilefs  edi£l)  their  punifhment  in  living,  and  their  r6« 
«  lief  in  dying." 

'  WiTH  us  in  England,  forfciture  of  lands  and  tenements 
to  the  crown  for  treafon  is  by  no  means  derived  from  the 
feodal  policy,  (as  has  been  already  obferved*)  but  Was  ante- 
cedent  to  the  eftablifliment  of  that  fyftem  in  this  ifland ;  bc'- 
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ing  tranfinitted  from  our  Saxon  anceftors ",  and  forming  a 
part  of  the  antient  Scandinavian  conftitution  ^.  But  in  cer- 
.  tain  treafons  relating  to  the  coin,  (which,  as  we  formerly 
.obferyed,  feem  rather  a  fpecies  of  the  crimen  falfi^  than  thc 
critmn  laefae  majejtatis)  it  is  provided  by  fome  of  the  modem 
ftatutes  ^  which  conftitute  the  ofFence,  that  it  fliall  work  no 
forfeiture  of  lands,  fave  only  for  the  life  of  the  ofFender  ; 
and  by  ail,  that  it  fliall  not  deprive  the  wife  of  her  dower  *. 
And,  in  ordcr  to  abolifti  fuch  hereditary  punifliment  entirely, 
it  was  enafted  by  ftatute  7  Ann.  c.  21.  that  after  thc  deceafe 
of  the  late  pretender,  no  attainder  for  treafon  fliould  extend 
to  the  difinheriting  of  any  heir,  nor  to  the  prejudice  of  any 
perfon,  other  than  the  traitor  himfelf,  By  which,  the  law 
of  forfeitures  for  high  treafon  would  by  this  time  have  been 
at  an  end,  had  not  a  fubfequent  ftatute  intervened  to  give 
them  a  longer  duration.  The  hiftory  of  this  matter  is  fome- 
what  fingular  and  worthy  obfervation.  At  the  time  of  the 
union,  the  crime  of  treafon  in  Scotland  was,  by  the  Scots 
law,  in  many  refpefts  difFcrent  from  that  of  treafonin  Eng- 
land ;  and  particularly  in  it's  confequence  of  forfeitures  of 
.entailed  eftates,  which  was  more  peculiarly  Englifli ;  yet  it 
feemed  neceflary,  that  a  crime  fo  nearly  afiefting  govemment 
Ihould,  both  in  it's  effence  and  confequences,  be  put  upon 
the  fame  footing  in  both  parts  of  the  united  kingdoms.  In 
new-modelling  thefe  laws,  the  Scotch  nation  and  the  Eng- 
lifh  houfe  of  commons  ftruggled  hard,  partly  to  maintain, 
and  partly  to  acquire,  a  total  immunity  from  forfeiture  and 
corruption  of  blood  :  which  the  houfe  of  lords  as  firmly  re- 
fifted.  At  length  a  compromife  was  agreed  to,  which  is 
cftablifhed  by  this  ftatute,  viz»  that  the  fame  crimes,  and  no  - 
other,  fhould  be  treafon  in  Scotland  that  are  fo  ih  England  ; 
and  that  the  Englifh  forfeitures  and  corruption  of  blood 
fliould  take  place  in  Scotland,  till  the  death  of  the  then  pre- 
tender  5  and  then  ccafc  throughout  the  whole  of  Great  Bri- 
tain  * ;  the  lords  artfully  propofing  this  temporary  ciaufe,  iii 

a  LL,  Aelfr.  c.  4.  Canut,  c.  54.  d  UiJ,  8  &  9  W.  III.  c.  16.  15  & 

b  Stiernh.  dejureGotb,  L  2.  c.  6.  16  Geo.  II.  c.  28. 
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hopes  (it  isfaid^)  that  the  prudence  of  fucceeding  parlia- 
ments  would  make  it  perpetual  s.  This  has  partly  been  done 
by  the  ftatute  17  Geo.  11.  c.  39.  (made  in  the  year  preceding 
.the  late  rebellion)  the  operation  of  thefe  indemnifying  claufes 
being  thereby  ftill  farther  fufpended,  tiil  the  death  of  thc 
fons  of  the  pretender  \ 

In  petit  treafon  and  felony,  the  ofFender  alfo  forfeits  all 
his  chattel  interefts  abfolutely,  and  the  profits  of  all  eftates 
of  freehold  during  life ;  and,  after  his  dcath,  all  his  lands 
and  tenements  in  fee  fimple  (but  not  thofe  in  tail)  to  thc 
crown,  for  a  very  ftiort  period  of  time  :    for  the  king  fliail 
have  them  for  a  year  and  a  day,  and  may  commit  therein 
.what  wafte  be  pleafes  ;  which  is  called  the  king^s  year,  Jay, 
and  wqfie  *.     Formerly  the  king  had  only  a  liberty  of  com-. 
mitting  wafte  on  the  lands  of  felons,  by  puUing  down  their 
houfes,  extirpating  their  gardeiis,  ploughing  their  meadows^ 
and  cutting  dow^  their  woods.     And  a  punifliment  of  a 
Cmilar  fpirit  appears  to  have  obtained  in  the  oriental  coun- 
tries,  from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel'*  and  Ezra* ;  which,   befide?  the  pain   of 
death  inflifted  on  the  delinquents  there  fpecified,  ordain, 
*<  that  their  houfes  fliall  bc   made  a  dunghill."     But  this 
tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed, 
in  ihe  reign  of  Henry  the  firft,  in  this  kingdom,  tbat  the 
king  fliould  have  the  profits  of  the  land  for  one  year  and  a 
day,  in  lieu  of  the  deftrudlion  he  was  otherwife  at  liberty  to 
commit*":    and  therefore  magna  carta^  provides,  that  thc 
king  fliall  only  hold  fuch  lands  for  a  year  and  a  day,  and 
then  reftore  them  to  the  lord  of  the  fee ;  without  any  men- 
tion  made  of  wafte.     But  the  ftatute  17  Edw.  II.  de  praero' 
gativa  regis  feems  to  fuppofe,  that  the  king  fliall  have  his 

•  *  • 

f  Confiderations  on  the  law  of  for-  forfeiture,  firft^  publiflicd  A,  D»  1744« 
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year^  day,  4^  wafte :  and  not  the  year  and  day  if^ad  ef 
wafte.  Whicj;^  fir  Edward  Coke  (and  the  author  of  the  mir^ 
for  before  him)  very  juftly  look  upon  as  an  encroach|nent|i 
ibough  a  very  antient  onc,  of  the  royal  f  rerogative  \  Thiii 
year^  day,  and  wafte  are  now  ufuaUy  compounded  for ;  but 
otherwife  thcy  regularly  belong  to  the  crown ;  and,  after 
iheir  expiration,  the  land  would  naturally  havc  defcended  to 
die  heir,  (as  in  gavelkind  tcnure  it  ftill  docs)  did  not  it'3 
leodal  quality  intercept  fuch  defcent,  and  give  it  by  way  of 
dcheat  to  the  lord.  Thefe  forfeitures  for  felony  do  alfo  arife 
only  npon  attainder ;  and  thercfore  a  ^elo  defe  forfeits  no 
lands  of  inheritancc  or  freehold,  for  he  never  i^  attainted  as 
m  felon  ^.  They  likewife  relate  back  to  the  time  of  the  6f- 
fence  committed,  as  well  as  forfeitures  for  treafon  \  (b  asto 
avoid  all  intermediate  charges  and  conveyances*  This  may 
be  hard  upon  fuch  as  have  unwarily  engaged  with  the  of* 
fender :  but the cruelty and reproach  muft lie onthe part,  not 
of  the  law,  but  of  the  criminal ;  who  has  thus  knowingly 
^nddiflioneftly  involvedothers  in  his  own  calamities. 

These  are  all  the  forfeitured  of  real  eftates,  created  by 
the  common  law,  as  confequential  upon  attainders  by  judg- 
ment  of  death  or  outlawry.  I  here  omit  the  particular  for* 
feitures  created  by  the  ftatutes  oi praemunire  and  others  :  be* 
caufe  I  look  upon  them  rather  as  a  part  of  the  judgment  and 
penalty>  inflidied  by  the  refpeftive  ftatutes,  than  as  confe-^ 
quences  of  fuch  judgment ;  as  in  treafon  and  fclony  they  are, 
But  I  (hall  juft  mention,  as  a  part  of  the  forfeiture  of  real 
eftates,  the  forfeiture  of  the  profits  of  lands  during  life : 
which  extcnds  to  two  other  inftances,  befides  thofe  already 
fpoken  of,  mifprifion  of  trcafon*^,  and  ftriking  in  Weftminfter- 
hall,  or  drawing  a  weapon  upon  a  judge  there,  fitting  in  the 
king's  court&  of  jufticc  ^ 

The  forfeiture  of  goods  and  chattels  accrucs  in  cvery  one 
of  the  higher  kinds  of  o£fence :  in  ^igh  treafon  or  mifprifion 

•  Mirr.  c.  5.  §.  a.   2  Inft.  37*  9  Ihid^  aiS. 
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tKereofi  pedl  treafon,  felonies  of  all  forts  whether  clergTable 
pt  noty  felf-murder  or  felony  deft^  petit  larciny,  ftanding 
mute,  and  the  above-mentioned  ofiences  of  ftriking^  {sV.  in 
Weftminfter-hall.  Yoxjlight  alfo,  on  an  accufation  of  trea^ 
fon,  felony,  or  even  petit  larciny,  whcther  the  party  be 
found  guiky  or  acquitted»  if  the  jury  find  the  flight,  thd 
party  fhall  forfeit  bis  goods  and  chattels:  for  thc  very  flight 
is  an  ofience,  carrying  with  it  a  ftrong  prefumption  of  guilt^ 
and  is  at  le^ft  gn  lendeaTour  to  elude  and  ftifle  the  courfe  of 
juftice  prefcribed  by  the  law,  But  the  jury  very  feldom  find 
the  flight^:  forfeiture  being  looked  upon,  fince  the  vaft 
Jncreafe  of  perfonal  property  of  late  years,  as  too  large  a  pc- 
iMilty  for  an  offence,  to  which  a  man  is  prompted  by  th^ 
natural  loye  of  iiberty. 

There  is  a  remarkable  diflFerence  or  two  between  Ac  for- 
feiture  of  lands,  and  of  goods  and  chattels.  i.  Lands  are 
forfcited  upon  attainder^  and  not  befote :  goods  and  chatteb 
are  fotfcited  by  conviSHon.  Becaufe  in  many  of  the  cafes 
whcre  goods  are  forfcited,  there  nevcr  is  any  attainder;  which 
happcnsonly  where  judgmcnt  of  dcath  or  outlawry  is  given  : 
therefore  in  thofc  cafes  the  forfeiture  muft  be  upon  convic- 
tioh,  or  not  at  all;  and,  being  neceflTarily  upon  convic- 
tion  in  thofc,  it  is  fo  ordered  in  all  other  cafes,  for  the  law 
loves  uniformity.  2.  Itt  outlawries  for  treafon  or  fflony, 
lands  are  forfeited  only  by  the  judgment :  but  the  goods  and 
phattcls  are  forfeited  by  a  man's  beingfirft  put  in  the  e^igentj 
without  ftaying  till  he  is  quinto  e^aEius^  or  finally  outlawed  ; 
for  the  fecreting  himfelf  fo  long  fifom  jufticc,  is  conftrued 
a  fliglit  in  law  •.  3.  The  forfeiture  of  lan^s  has  relation  to 
the  time  of  the  f a£fc- committcd,  fo  as  to  avoid  all  fubfequent 
fales  and  incumbrances :  but  the  forfeiture  of  goods  aiid 
chattels  has  no  relation  backwards;  fo  that  thofe  only  which 
a  man  has  at  the  time  of  conviftion  fliall  be  forfeited.  Thete- 
fore  a  traitor  or  felori  may  honajide  fell  any  of  his  chattels, 
real  or  perfonal,  for  the  fuftenancc  of  himfelf  and  family  be- 
tween  the  faft  and  cbnviftion  * :  for  perfonal  property  is  of 

^  Staundf.  P.  C.  183.  b.  t  2  Hawk.  ^,€.4.54. 
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fo  fluftuating  a  nature,  that  it  pafles  thiough  manyhands  In 
a  Ihort  time  ;  and  no  buyer  could  be  fafe,  if  he  were  liablc 
to  return  the  goods  which  he  had  fairly  bought,  provided  any 
of  thc  prior  vendors  had  committed  a  treafon  or  felony.  Yet 
if  they  be  coUufively  and  not  honafide  parted  with,  merely  to 
defraud  the  crown,  the  law  (and  particularly  the  ftatute  13 
Eliz.  c.  5.)  will  reach  them;  for  they  are  ailthe  while  truly 
and  fu]jftantially  the  goods  of  the  ofFender:  and  as  he,  if  ac- 
quitted,  might  recover  them  himfeli^  as  not  parted  with  for 
a  good  confideration  \  fo  in  cafe  he  happens  to  be  convi£led, 
thc  law  will  recover  them  for  the  king. 

II.  Another  immediatc  confequence  of  attainder  is  thc 
torruption  ofbloodj  both  upwards  and  downwards ;  f6  that  an 
attainted  perfon  can  neither  inherit  lands  or  other  here- 
ditaments  from  his  anceftors,  nor  retain  thofe  he  is  already 
m  pofleflion  of,  nor  tranfmit  them  by  defcent  to  any  heir ; 
but  the '  fame  fliall  efcheat  to  the  lord  of  the  fee,  fubjeft  to 
the  kirtg*s  fuperior  right  of  forfeiture :  and  the  perfon  at- 
tainted  fliall  alfo  obftru£k  all  defcents  to  his  pofterity,  where- 
ever  they  are  obliged  to  derive  a  title  through  him  to  a  re- 
moter  anceftor". 

This  is  one  of  thofe  notions  which  our  laws  have  adopt- 
cd  from  the  feodal  conftitutions,  at  the  time  of  the  Nor- 
man  conqueft  \  as  appears  from  it's  being  unknown  in  thofe 
tenures  which  are  indifputably  Saxon,  orgavelkind  :  where- 
in,  though  by  treafon,  according  to  the  antient  Saxon  laws, 
thc  land  is  forfeited  to  thc  king,  yet  no  corruption  of  blood, 
no  impediment  of  defcents,  enfues  \  and,  on  judgment  of 
mere  felony,  no  efcheat  accrues  to  the  lord.  And  therefore, 
as  every  other  opprcflivd  mark  of  feodal  tenure  is  now  hap- 
pily  worn  away  in  thefe  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  bloody  with  all  it's  connefted  confequences, 
not  only  of  prefent  efcheat,  but  of  future  incapacities  of  in- 
heritance  even  to  the  twentieth  generation,  may  in  procefs  of 
time  be  aboliflied  by  aft  of  parliament :  as  it  ftands  upon  a 
very  different  footing  from  the  forfeiture  of  lands  for  high 

w  See  Vol.  II.  pag.  25 1, 
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treafon,  affefting  the  king's  perfon  or  govemment.  And 
indeed  the  legiflature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  fo  equitable  a  provifion  ;  by  enaft- 
ing,  tha^,  in  certain  treafons  refpefting  the  papal  fupremacy  ^ 
and  the  public  coin  *,  and  in  many  of  the  new-made  felo- 
nies,  created  fince  the  reign  of  Henry  the  eighth  by  a£l  of 
parliament,  corruption  of  blood  fhall  be  faved.  But  as  in 
fomfe  of  the  afts  for  creating  felonies  (and  thofe  riot  of  thc. 
moft  atrocious  kind)  this  faving  was  neglefled,  or  forgot- 
ten,  to  be  made,  it  feems  to  be  highly  reafonahle  and  expe- 
dient  to  antiquate  the  whole  of  this  doftrine  by  one  un- 
diftinguifliing  law:  efpecially  as  by  the  afore-mentioned 
ftatute  of  7  Ann.  c.  21.  (the  operation  of  which  is  poft- 
poried  by  ftatute  17  Geo.  II.  c.  39.)  after  the  death  of  the 
fons  of  the  late  pretender,  no  attainder  for  treafon  will  ex- 
tend  to  the  difinheriting  any  heir,  nor  the  prcjudice  of  any 
perfon,  other  than  the  offender  himfeli ;  which  virtually 
abolifties  all  corruption  of  blood  for  treafon,  though  (unlcfs 
the  legiflature  fliould  interpofe)  it  will  ftill  continue  for 
many  forts  of  fclony. 

w  Stat.  5  Eliz.  c.  z.  X  Stat.  ^Eiiz.  c.  11,  iSElIz.  c.  i.  8  fr 
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OF   REVERSAL   of   JUDGMENT. 


WE  are  next  to  confider  how  judgmehts,  t^th  their  fe-« 
yeral  conne£ted  confequences^of  attainder,  forfeituref 
and  corruption  of  blood^  may  be  fei  afide.  There  are  twa 
vays  of  dding  this  i  either  by  falfifying  or  reverfing  th^ 
judgment,  or  elfc  by  reprieve  or  pardon« 

A  JUDGMENT  may  be  falfified,  reverfed,  or  avoided,  in  the 
firft  place,  ivtthout  a  ivrit  of  errwy  for  matters  foreign  to  oir 
dehors  the  record,  that  is,  not  apparent  upon  the  face  of  it  % 
'fo  that  they  cannot  be  afligned  for  error  in  the  fuperior  court* 
which  can  only  judge  from  what  appears  in  the  record  it- 
felf :  and  therefore,  if  the  whole  record  be  not  certified,  or 
not  truly  certified,  by  the  inferior  court,  the  party  injured 
thereby  (in  both  civil  and  criminal  cafes)  may  allege  a  /&W- 
nution  of  the  record,  and  caufe  it  to  be  reflified.  Thus,  ii^ 
any  judgment  whatever  be  given  by  perfons,  who  had  no 
good  commifilon  to  proceed  againft  the  perfon  condemned, 
it  is  void  \  and  may  be  falfified  by  ihewing  the  fpecial  mattex*, 
without  writ  of  error.  As,  where  a  commiflion  iffues  fo  A 
and  B,  and  twelve  others,  or  any  two  of  them,  of  which  A 
or  B  (hall  be  one,  to  take  and  try  indi£bments  ;  and  any  of  the 
otber  twelve  proceed  vrithout  the  interpofition  or  prefeincei 
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qf  either  A,  ot  B :  in  tKis  cafe  all  pro^eedmg8»  triab,  con* 
viftions,  and  judgmcnts  are  void  for  want  of  a  propcr  autlKH 
tity  in  thc  commiffioners,  nnd  may  be  falfified  upon  barc  in- 
fpefkion  without  the  trouble  of  a  writ  of  error  *  5  5t  being  a 
Wgh  mifdemefnor  in  the  judgcs  fo  procecding,  and  little  (if 
any  thing)  fhort  of  muxder  in  them  all,  in  cafc  the  pcrfon  fo 
attainted  be  executed  and  fuffer  death.     Solikcwifc  if  a  man 
purchafes  land  of  another  5  and  afterwards  the  vendor  is^ 
either  by  outlawry,  or  his  own  confeffion,  convifted  and  at- 
tainted  of  treafon  or  felony  prcvious  to  the  fale  or  alienation  ; 
whereby  fuch  land  becomcs  liable  to  forfciture  or  efchcat : 
now,  upon  any  trial,  the  purchafer  is  at  liberty,  without 
bringing  any  writ  of  error j  to  falfify  not  only  the  timc  of  thc 
felony  or  trcafon  fuppefed,  but  the  very  point  of  the  felony 
®r  trcafon  itfelf  5  and  is  not  concluded  by  the  confeffion  or 
the  outlawry  of  the  vcndor ;    though  the  vendbr  himfelf  is 
concluded^  and  not  fuffered  noW  to  deny  the  faft,  which  hc 
has  by  confeffion  or  ilight  acknowleged.    But  if  fuch  attain- 
der  of  the  vendor  was  by  verdiA,  on  the  oath  of  his  pecrSy 
the  alienec  cannot  be  reccivcd  to  falfify  or  contradift  Xhtfa9 
of  the  crime  committed ;  though  he  is  at  liberty  to  provc  a 
miftake  in  time^  or  that  the  offence  was  committed  after  the 
alienation,  and  not  before  ^. 

Secondly,  a  judgment  may  be  reverfed,  by  ivritoferrtfn 
which  lies  from  all  inferior  criminal  jurifdi£tion$  to  the  court 
of  king's  bench,  and  from  the  king's  bench  to  the  houfe  oC 
peers ;  and  may  be  brought  for  notorious  miftakes  in  the 
judgment  or  other  parts  of  the  record :  as  where  a  man  19 
found  guilty  of  perjury  and  receives  the  judgment  of  fclonyt 
cr  for  other  lefs  paipable  errors ;  fuch  as  any  irregularityy 
omiffion,  or  want  of  form  in  the  procefs  oi  outlawry,  or  pro- 
claii^tions  \  the  want  of  a  proper  addition  to  the  defcndant'9 
.name,  according  to  the  ftatute  of  additions ;  for  not  properly 
nandng  the  Ihcriff  or  other  officer  of  the  court,  or  not  duly 
defcribing  where  his  county  court  was  held ;  for  laying  aa 
ofience,  committed  in  the  time  of  the  late  king,  to  be  done^ 
againft  the  peace  of  the  prefent ;  and  for  many  other  (iniilac 

a  9  H«¥k.  P.  G.  4|f«  1»  3  I&ft.  231,  2  Hal.  F.  C*  561* 
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caufes,  wMch  (tKough  allowedout  of  tcndcrncfs  to  life  and^ 
Kberty)  are  not  much  to  the  credit  or  advancemcnt  of  thc 
national  juftice.  Thefe  writs  of  error,  to  reverfe  judgments" 
in  cafe  of  mifdemefnors,  are  not  to  be  allowed  of  courfc, 
but  on  fufficient  probable  caufe  fliewn  to  the  attorncy-gene- 
ral ;  and  then  thcy  arc  underftood  to  be  grantablc  of  com- 
mon  right,  and  ex  debito  juftitiae.  But  writs  of  crror*  to  re-^ 
verfe  attainders  in  capital  cafcs  arc  only  aliewcd  ex  gratia  ;' 
and  not  without  cxprefs  warrant  undcr  thc  king's  fign  ma- 
nual,  or  at  leaft  by  thc  confent  of  the  attorney-general  ^. 
Thefe  thereforc  can  rarely  be  brought  by  the  party  himfelf, 
efpccially  where  he  is  attainted  for  an  ofFcncc  againft  thc 
ftatc :  but  they  may  bc  brought  by  his  heir,  or  executor, 
after  his  death,  in  more  favourable  times;  whi<?h  may  bc 
fome  confolation  to  his  family.  But  the  cafier,  and  more 
cffeaualway,  is, 

Lastly,  to  reverfe  thc  attainder  by  ack  of  parliamcnt. 
This  may  bc  and  hath  been  frequently  dbnc,  upon  motives 
©f  compaffion,  or  perhaps  from  thc  zeal  of  the  times,  after  a 
fudden  reVolution  in  the  governmcnt,  without  examining  too' 
clofdy  into  the  truth  or  validity  of  thc  crrors  affigned.  And 
fometimes,  though  the  crime  be  univerfally  acknowlcgcd  and 
confefled,  yet  the  merits  of  thc  criminaFs  famxly  fliall  after 
his  death  obtain  a  reftitution  in  blood,  honours,  and  cftatc^ 
or  fome,  or  one  of  them,  by  aft  of  parliament ;  which  (fo 
far  as  it  cxtends)  has  all  the  efFeft  of  rcvcrfing  the  attainder, 
without  cafting  any  reflediions  upon  the  jufticc  of  thc  pre- 
ceding  fentence  {/). 

The  effeft,  of  falfifying,  or  reverfing,  an  outlawry  is  that 
the  party  fliall  be  in  the  fame  plight  as  if  he  had  appeared 
upon  thc  capias :  and,  if  it  be  before  plca  pleaded,  he  fliall 
be  put  to  plead  to  thc  indi6bment ;  if  after  conviftion,  he 
fliall  receive  thc  fentence  of  the.  law :  for  all  thc  other  pro- 
ceedings,  except  only  the  procefs  of  outlawry  forhis  npjn-ap- 

c  I  Vern.  170.  175.' 

(/)  [This  has  been  lately  done  with  refpedl  to  the  fdrfeited 

^eftatcs  in  Scodand»  by  ilatute  ^^Geo.  III.  ^.-57.} 
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pearahce^  remain  good  and  efFedual  as  before*  But  when 
judgmeriti  pronounced  upon  convi£^ion,  is  falfified  or  re- 
verfed,  all  former  proceedings  are  abfoliitely  fet  afide^  and 
the  party  ftands  as  if  he  had  never  been  at  all  accufed  j  re- 
ftored  in  his  credit,  his  capacity»  his  blood^  and  his  eftates : 
Vithregard.to  which  laft,  though  they  be  granted  away  by 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  with 
^s  little  ceremony  as  he  might  enter  upon  a  diiTeifor  *.  But 
he  ftill  remains  liable  to  another  profecution  for  the  fame  of« 
fence :  for,  the  firft  being  erroneous,  he  never  was  in  jeo- 
|iardy  thereby. 

'  4  Hiwk.  F.  C.  462. 
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CHAPTEH     THE     TH  iRTy-FlRST. 


OF    REPRIEVE    AND    PARDON^ 


Ttt  E  onTy  other  remaining  ways  o(  aToiding  the  exe^ 
cution  of  the  judgment  are  by  a  reprieve,  or  a  pardon  ; 
whereof  the  former  is  temporary  onlyj  the  latter  permanent. 

L  A  REPRiEVfi^  from  reprendre,  to  take  back^  i»  the  with^ 
drawing  of  a  fentence  for  an  interval  of  time  $  whereby  the 
execution  is  fufpended.  This  may  be,  fitft,  epe  arbitrio  judi^^ 
iis ;  either  before  or  after  judgment :  as,  where  the  judge  is 
not  fatisfied  with  the  yerdi£l,  or  the  evidence  is/ufpiciousy 
tft  the  indi£tment  is  infuiScient,  or  he  is  doubtful  whether 
the  offence  ht  within  clergy ;  or  fometimes  if  it  be  a  fmall 
felonyj  or  any  favourable  circumftances  appear  in  the  arimi* 
naFs  charaflerj  in  order  to  give  f oom  to  apply  to  the  ctown 
for  either  an  abfolute  or  conditional  patdon^  Thefe  arbitrary 
teprieves  may  be  granted  or  taken  off  by  the  juftices  of  gaol 
delxveryi  although  their  feffioii  be  finiftiedi  and  their  conn 
miffion  expired :  but  this  tather  by  common  ufage^  than  of 
ftria:  right  \ 

Reprieves  may  alfo  be  ex  necejjitate  [egis :  ad,  whcrc  a 
woman  is  capitally  convifted,  and  ^leads  her  pregnancy  y 
though  this  is  ho  caufe  to  ftay  the  judgment,  yet  it  is  to  re- 
fpite  the  ezecution  till  (he  be  delivered.    This  is  t  aetcy 

•  2  Hal.  P,  C.  412« 
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difUted  by  the  law  of  nature,  infavorem  ^olls  i  lal^d  there-* 
fore  no  part  of  the  bloody  proceediiigs»  in  the  reign  of  queen 
M ary,  liath  been  more  juftly  detefted  than  the  crueity,  that 
wa«  exercifed  in  the  ifland  of 'Gmemfey,  of  buming  a  wo-^ 
^jnan  big  with  child :  and  when^  through  the  violence  of  the 
flames,  the  infant  fprang  forth  at  the  ftake^  and  ^as  preferved 
l^  thc  byftanders>  after  (ome  deliberation  of  the  priefts  who 
affifted  at  the  &crifice,  they  caft  it  again  into  the  fire  as  a 
young  heretic  ^«  A  barbarity  which  they  nevar  leamed  from 
the  laws  oiantiefit  Rome  ^  which  dire£l  ^y  with  the  fame  hu-* 
manity  as  our  own,  <^  quod  praegnantis  tnuJieris  damnatai 
'^  poena  differatur^  quaad  pariat  .*"  whicfa  do&rine  has  alfo 
-prevailed  in  England,  as  early  as  the  £rft  memorials  of  our 
law  will  reach'^  In  cafe  this  plea  be  made  m  ftay  of  execu* 
tion,  the  judge  muft  dire6b  a  jury  of  twelve  matrons  or  dif- 
Creet  women  to  inquire  tht  fa£l :  and  if  they  bting  in  their 
verdiiS);  quick  with  child  (for  barely^  wth  ciildj  untefs  it  be 
aUve  in  the  womb^  is  not  fufficient)  execution  fliall  be  ftaid 
generally  till  the  next  feffion ;  and  fo  from  feffion  to  feffion^ 
till  either  &e  is  delivered,  or  proves  by  the  courfe  of  naturd 
not  to  have  been  with  child  at  all^  But  if  ftie  once  hath  had 
the  benefit  of  this  reprieve,  and  been  delivered,  and  afte^ 
wards  becomes  pregnant  again,  flie  fhall  not  be  entitled  to 
the  benefit  of  a  farther  xe^ote  for  that  caufe  ^/  For  ihe  may 
now.be  executed  before  the  child  is  quick  m  the  womb }  and 
fliall  not,  by  her  own  incwtinencei  evade  the  fentenoe  o£ 
juftice* 

Another  caufe  of  regular  reprieve  is,  if  the  ofiender  be- 
come  non  compos^  between  the  judgment  and  the  award  of 
execution^:  for  regularly,  as  was  formeiplyg  obferved, 
though  a  man  be  compos  when  he  commits  a  capital  crime, 
yet  ijf  be  becomes  hon  cofnp&s  after,  he  fhall  not  be  indidled  \ 
if  after  indi£i:ment,  he  fhall  not  be  convi£ied ;  if  after  con-* 
vifbion,  he  IhaU  not  receive  judgment  \  if  after  judgment,  be 

^  Fok,  A&A  amd  Mon.  «  t  Hal.  P.  C.  369« 
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Ihall  not  bc  ordcrcd  for  cxccution :  for  ^^ furiofus  filo  furo^e 
«« funttury^  and  thc  law  knows  not  but  hc  might  have  bf- 
fctcd  fonie  rcafon,  if  \\\  his  fcnfcs,  to  have  ftaycd  thefe  re- 
fpeftirc  proceediiigs;  It  i»  thercfore  an  invariable  rul^, 
whcn  anjr  time  intcrren^s  betwecn  thc  attainder  and  thc 
award  of  cxccutiort,  to  demand  of  thc  ptifoner  what  he  hath 
to  allegc,  why  exccution  (hould  not  bc  awatdcd  againft  hini : 
and,  if  hc  appcars  td  b<<  infafte,  the  judge  in  hrs  difcretion 
may  and  ought  to  reprleve  him.  Or,  the  party  may  ^ead  m 
bar  of  e*ccutfon  j  which  plea  may  bc  either  ptcgnancy,  thc 
king'8  pardon,  an  aft  of  grace,  or  diverfity  of  perfon,  v/z* 
that  he  is  not  thc  fame  that  was  attainted,  and  the  fike.  In 
this  laft  cafe  a  jury  flrall  be  impancfled  to  tfy  tKis  coHatcral 
iflue,  naifidy,  the  identity  of  \i\i  pcrfon  ;  and  not  wheflier 
giiilty  or  innocent ;  for  that  h^s  been  dccidcd  bcfore.  And 
in  thefc  CoHateral  iflucs  the  trial  fhall  bc  tttftaftter^  and  rib 
time  allowcd  the  prifoner  to  m^ke  his  dcfcncc  or  ptoduce  hi& 
witnefles  un^lefs  hc  tnll  make  oath  thst  he  is  not  the  perfoti. 
attainted* :  neither  fliall  any  peremptory  challenges  of  thfe 
jury  bc  allowed  the  prifonerj}  though  formerly  fuch  cha1« 
lenges  were  held  to  be  allowable>  wljcneVcr  a  marfs  Hfe 
wa&  in  queftion  ^* 

11.  If  neithef  ptiegharfcy,-  infanit^,  ilon-id^tity,  nor  othcr 
plea  will  avail  to  avoid  the  judgment,  and  ftay  the  execii^ 
tion  confequent  thereupon,  the  laft  and  fureft  refort  i»  in 
the  king's  moft  gracious  pardoti  s  the  granting  of  which  ia 
the  moft  amiable  prerogativc  of  the  crown.  Law  (fays  an 
able  writer)  camiot  bc^  framed  ori  pnnciples  of  compaflion  ta 
guilt :  yet  juftice,  by  the  conftitution  ef  England,  fs  bourid 
to  be  achminiftercd  rn  mercy :  thisis  promife^d  by  the  king  iti 
his  coronation  oath,  and  it  is  thal*  a£l  of  his  govemment^ 
.  which  is  the  moft  perfonal,  and  moft  cntirely  his  own  '<  Thc 
king  himfelf  condcmns  no  man;  «hat  rugged  taflc  he  teaves 
to  his  courts  of  juftice :  the  great  operation  of  his  fceptre  fs 

»•   I  Sid.  72.  See  Appcndm.  §.  3.         k  Staundf.  P.C.  163.     Go.  lat.  157« 
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mercy.  His  power  of  pardonlng  was  faid  by  our  Saxon  an- 
ceilors  "  to  be  derivcd  a  legefuae  dtgmtatis  :  and  it  is  declared 
i]|  parliament,  by  Jlatute  27  Hen.  VIII.  c.  24.  that  no 
other  perfon  hath  power  to  pardon  or  remit  any  treafon  or 
felonies  wh^tfoever  \  but  that  the  king  hath  the  whole  and 
folc  ppwer  thereof,  united  and  kjiit  to  the  impprial  crown  of 
this  rfealm". 

This  is  indeed  one  of  the  gre^t^  advantages  of  monarchy 
in  general,  aboye  any  other  form  of  government ;  that  there 
is  a  magiftrate,  who  has  it  in  hi§  power  tp  extend  mercy, 
wherever  he  thinks  it  \%  deferyed  :  holding  a  court  pf  equity 
in  his  own  breaft,  to  foften  the  rigour  of  the  general  law,  in 
fuch  criminal  cafes  as  merit  an  exemption  from  puniflimcnt. 
Pardons  (according  to  fome  theorifts  *>)  fhould  be  excluded 
in  a  perfeft  legiflation,  where  punifliments  are  miid  but  cer- 
tain  \  fqr  that  the  clemency  pf  the  prince  feems  a  tacit  dif- 
apprpbatipn  of  the  laws.  But  the  ex;clufion  of  pardons  muft: 
ne^^efiarily  introduce  a  very  dangerous  power  in  the  judge  or 
jury,  that  of  conftruing  the  criminal  law  by  the  fpirit  inftead 
of  the  letterP  j  or  eife  it  muftbe  hoiden,  what  no  man  will 
ferioufly  avow,  that  the  (ituation  and  circumftances  of  the 
oflfender  (though  they  alter  npt  the  eflence  of  the  crime)  ought 
\o  make  no  diftinftibn  in  the  punifliment.  In  democracieS| 
however,  this  power  of  pardon  can  never  fubfift  \  for  there 
nothing  higher  is  acknowleged  than  tlie  magiftrate  who  ad- 
minifters  the  laws :  and  it  would  be  impoHtic  for  the  power 
of  judging  and  of  pardoning  to  center  inone  and  tlie  fame 
perfon*  This  (as  the  prefident  Montefquieu  obfervesi) 
would  oblige  him  very  often  tp  contradift  himfelf,  to  make 
and  to  unmake  his  decifions :  it  would  tdnd  to  confound  all 
ideas  of  right  among  the  mafs  of  the  people ;  as  they  wouid 
find  k  difScuIt  to  teil,*whether  a  p^pifoner  were  difcharged  by 
his  innocence,  or  obtained  a  pardon  throuch  favoun     In 

.  ■        ■ 

.  n*  hho  Edw*  Ccnf,  c.  i8.  AVr*     U  cbartfr  de  farJtn,  z%.\ 

n  And  this  power    belongs  on^   tp,  i^  ^  Beccar.  cb*  46. 

leSngdffa^Oy  and  not  to  a  \u^t\%de.jure  P  Jhid,  ph.  4. 
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HoUand  thcreforc,  if  thcrc  bc  no  ftidtholder,  Acrc  ig  no 
power  of  pardoning  lodged  in  any  other  membcr  of  the  ftate, 
But  in  monarchies  the  king  afts  in  a  fupcrior  fphcrc  5  and 
though  hc  regulates  thc  wholc  govcmmcnt  as  the  firft  morcr, 
yct  hc  does  not  appcar  in  any  of  thc  difagreeablc  or  invidious 
parts  of  it.  Whenevcr  thc  nation  fec  him  perfonally  en-» 
gaged,  it  is  only  in  works  of  legiflature,  magnificence,  or 
compalBon.  To  him  thcrefore  the  pcoplc  look  up  as  the 
fountain  of  nothing  but  bounty  and  grace  5  and  thefc  re* 
peatcd  adls  of  goodncfs,  coming  immediately  from  his  own 
hand)  endear  the  fovereign  to  his  fubje£isy  and  contribute 
more  than  any  thing  to  root  in  their  hearts  that  filial  af-^ 
feaion,  and  perfonal  loyalty,  which  are  the  furc  cftablifli-. 
mcnt  of  a  princc, 

Under  this  headi  of  pardons,  let  us  briefly  confidcr, 
]•  The  Ghje^  of  pardon:  2*  The  manner  of  pardoning: 
3.  The  method  of  alloviing  a  pardon :  4.  The  ej^eS  of  fuch 
pardon^  when  allowed, 

1«  AnDj  firft,  the  king  may  pardon  all  oSqnces  mcrdy 
againft  the  crown,  or  thc  public  \  exccptiiigi  j .  That,  to 
preferve  the  liberty  of  the  fubjeft,  the  committing  any  man 
to  prifon  out  of  the  realm,  is  by  the  babeas  corfus  aft^ 
31  Car.  VU  c.  2,  made  ^  praemunire^  unpardonable  evcn  by 
the  king,  Nor,  2.  can  the  king  pardon,  whcre  private  juf* 
tice  is  principally  conccmed  in  the  profecution  of  oflenders  : 
**  mn  potejl  rex  gratiam  facere  cum  injuria  et  damno  aliorum  'J* 
Thcrcfore  in  appcals  of  all  kinds  (which  are  the  fi;it,  not  of 
the  king,  but  of  the  party  injured)  the  profecutor  may  rc-» 
Jeafc,  but  the  king  cannot  pardon '.  Neither  can  he  pardon 
a  common  nufance,  while  it  remains  unredrefled,  or  fo  as  tq 
prevent  w  abatement  of  it  j  though  aftcrwards  bc  may  rcmit 
the  fine :  becaufe  though  the  profecution  is  vefted  in  the 
king  to  s^void  multiplicity  of  fuits,  yet  (during  it's  continu^ 
ance)  this  ofience  favours  raore  of  thc  nature  of  a  frivaU 

t  3  ]nft.  «36,  I  /^;V.  2.J7. 
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injury  to  each  indiV^dual  in  the  neighbouHioocli  lluin  Of  a ; 
piUic  wrong  '•    Neither,  laftly»  can  the  kiilg  pardon  an  of- 
fence  againft  a  popular  or  penal  ftatute,  after  information 
bcought :  for  thereby  the  informer  hath  acquired  a  private 
propcrty  in  his  part  of  thc  penalty  ▼. 

There  is  alib  a  reftridion  of  a  pecufiar  natui^)  that  af- 
fe^  tkp  prerogative  of  pardoning,  in  cafe  of  pariiamentary* 
icnpeachments ;  vk$.  that  the  king^s  pardon  cannot  hepieaded 
to  any  fuch  impeachment,  fo  as  to  impede  tbe  inquiry,  and 
ftop  the  profccution  of  great  and  notorious  offenders.  Xhere-, 
fore  when^  in  the  reign  of  Charl^s  the  fecond,  the  earl  o£ 
Danby  was  impeached  by  the  houfe  of  commons  of  high 
treafon^  and  other  mifdemefnors,  and  pleaded  the  king's  par-* 
4on  in  har  of  the  fame»  the  commons  alleged  "*,  ^*  that  there 
**  was  no  precedent,  that  ever  any  pardon  was  granted  to  any 
^  perfon  impeached  by  the  conmions  of  high  treafon,  or  other 
^*  high  crimes,  depending  the  impeachment  i^  and  thereupon  re- 
folved  ^,  <<  that  the  pardon  fo  pleaded  was  iUegal  and  void^ 
^^  and^ought  not  to  be  allowed  in  bar  of  the  impeachment  of 
<<  the  commons  of  England :"  for  which  refolution  they  af- 
figned  ^  this  reafon  to  the  houfe  of  lords»  ^^  that  the  fetting 
<<  up  a  pardon  to  be  a  har  of  an  impeachment  defeats  the 
f <  whole  ufe  and  e£Fe£):  of  impeachjtnents :  for  ftiould  thi« 
^^  point  be  admitted,  or  ftand  doubted,  it  would  totally  dif« 
^  courage  the  exhibiting  any  for  the  future ;  whereby  the 
^<  ihief  inftitution  for  the  prefervation  of  the  government 
<•  would  be  deftroyed."  Soon  afiter  the  revolution,  thc 
commons  renewed  the  fame  claim,  and  votcd^,  <^  that  a 
*'  pardon  is  not  pleadabU  in  bar  of  an  impeachment.f'  And« 
at  length,  jt  was  ena£led  by  the  a£):  of  fettlements  12  &  13 
W.  III.  c.  2.  "  that  no  pardon  under  the  great  feal  of  Eng- 
^  land  fliall  be  pleadable  to  an  impeachment  by  the  conmions 
'<  in  parliament."  But^  after  the  impeachment  has  been 
folemnly  heard  and  determinedj  it  is  not  underftood  tbat  thc 

t  %  Hawk.  P.  C.  391.  w  jhtd,  5  May  x679,' 
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king'8  royal  grace  is  farther  reftrained  or  abridgcd  :  for,  aftcti 
thc  impcachmcnt  and  attaander  of  thc  fix  rebel  lords  in  1 7 1 5, 
thrce  of  thcm  were  from  time  to  time  repricved  by  the  crown, 
and  at  length  received  the  benefit  of  the  king^s  moft  gra- 
cious  pardoil. 

2.  As  to  the  manner  of  pardoning.  r.  Firft,  itmuft  bc 
under  thc  great  feal.  A  warrant  under  the  privy  feal^or  fign* 
manual,  though  it  may  be  a  fufficient  aUtKority  to  admit  dic' 
party  to  bail,  in  order  to  plead  the  kin*g's  pardon,  when  ob-/ 
tained  in  proper  form,  yet  is  not  of  itfelf  a  complete  irrevo-. 
cable  pardon  *•  2.  Next,  it  is  a  general  rule,  that,  wherever  it 
may  reafonaUy  be  prefumed  the  king  1%  deceivcd,  the  par- 
don  is  void  *.  Therefore  any  fuppreffion  of  truth,  or  fug-. 
geftion  of  falfehood,  in  a  chartcr  of  pardon,  will  vitiatc  the 
wholc ;  for  the  king  was  mifinformed  **.  3.  General  words 
havc  alfo  a  vcry  impcrfcft  cffeft  in  pardons.  A  pardon  of 
all  fclonies  wiU  not  pardon  a  conviftion  or  attainder  of  fe-  . 
lony  j  (for  it  is  prefumcd  the  king  kncw  not  of  thofe  procecd- 
ings)  but  thc  conviftion  or  attatnder  muft  be  particuhrly 
mentioned  ^  \  and  a  pardon  of  felonies  wiU  not  include  pi- 
racy  ^ ;  for  that  i&  no  felony  punifliable  at  the  common  law* 
4.  It  is  alfo  cna£ledby  ftatute  13  Ric.  II.  ft.  2.  c.  i^  that  no 
pardon  for  treafon,  murder,  or  rape  ftiall  be  allowed,  unlefs 
the  offencc  be  particularly  fpecificd  therein  5  and  particularly 
in  murder  |t  fliall  bc  expreffed,  whether  it  was  committed 
by  lying  in  wait,  aflault,  or  malice  prepenfc.  Upon  which 
fir  Edward  Coke  obfcrves  *,  that  it  was  not  the  intention  oif 
tiife  parliament  that  the  king  fliould  ever  pardon  murdcr  unr 
der  thefe  aggravations  5  and  therefore  thcy  prudently  laid  thc 
pardon  undcr  thefe  rcftriftions,  becaufe  they  did  not  conccive 
it  poffible  that  the  king  would  evcr  excufe  an  offence  by 
name,  which  was  attcnded  with  fuch  high  aggravat^ns'« 
And  it  is  remarkablc  cnough,  that  there  is  no  precedcnt  bf  a 
pai^don  in  the  regifter  for  any  other  homicide,  than  tKat  ■ 

«  5  St.  Tr.  166,  173.  c  a  Hawk.  P.  C.  3S3. 

•  1  Hawk.  P.  C.  383,  4  1  Hawk.  P.  C.  99. 

r»  3  Inft.  zjS.  4  3  Inft.  3136. 

which 


Ch.  31»  Wroitos.  40i 

wlueh  happens/^  drfindendo  orperinfortunium  •*  to  which  two 
fpeoies  the  king'»  pardon  was  exprefsly  confinecf  bv  the 
llatutes  2  Edw.  III.  c.  2.  and  14  £dw.  IIL  c.  15.  which 
(feclare  that  no  pardon  of  honiictde  fliall  be  grantedj  but 
(mly  where^  the  king  may  do  tt  hy  the  oath  of  his  crown ;  that 
is  to  fay,  where  a  man  flayeth  another  in  his  own  defence, 
or  by  misfortune.  But  the  ftatute  of  Richard  the  fecond» 
bcforermentioned,  enlarges  by  implication  thc  royal  powet : 
provided  th^  king  is  ngt  dcceived.in  the  intended objeft  of 
his  mercy.  And  therefore  pardons  of  murder  werc  alwaya 
granted  with  a  non  objiante  of  the  ftatute  of  king  Richard, 
till  the  time  of  the  revolut&^n  \  when  the  do£brine  of  non  oh^ 
Jfant/s  ceafing,  it  was  doubted  whether  murder  could  be 
pardoned  generally :  but  it  was  determined  by  the  cpurt  of 
king's  bench ',  that  the  king  may  pardon  on  an  indi^^m^iife 
of  murder,  as  well  as  a  fubje£t  may  difcharge  an  appeaL 
Under  thefe  and  a  few  other  reftri£kions,  it  is  a  general  rulc» 
that  a  pardon  fhall  be  taken  moft  beneiiciallyyar  the  fubje&^ 
and  moft  ftrongly  againft  the  king. 

A  PARDON  may  alfo  be  conditional :  that  iS|  the  kingma^ 
extend  his  mercy  upon  what  terms  he  pleafes ;  and  may  an* 
ne^f  %o  his  bovinty  a  cond^tion  eitheif  prece^ent  or  fiibfequent^ 
qn  the  performance  wheieof  the  validity  of  fhe  pardon  wi^ 
depend :  and  this  by  the  common  law  «•  Which  prerogative 
is  daily  exerted  in  tlie  pardon  pf  felof^Sj  on  condition  of  bei^g 
confined  to  hard  labouf  for  a  ftated  time,  or  of  tranfportatioQ 
to  fome  foreign  coun^ry  for  life,  or  for  a  term  of  yearsj  fuc]^ 
tranfportation  or  baniftin^ent  ^  \>eing  allowable  and  warrant* 
cd  by  the  habeas  corpus  a£t,  31»  ^^^r  ^*  ^.  2.  f.  |4.and  both 
the  imprifonment  and  tr^n^ortatioq  rei^dered  more  eafy  and 
elFeaual  by  ftatp.te$  8  Geo.  III.  c,  15.  and  19  Geo.  III,. 

3.  WiTH  regard  %o  the  manrier  qf  alloiving  pardons ;  wc 
jnay  obferve,  that  a  par^on  by  a£t  of  parliament  is  more  b,e« 

f  S^ll^.  499.  to  have  been  firft  inflidod  i\  %  fosCxfbm 

%  %  Hawlf.  P.  C.  394.  mcat^  by  Aatutc  39  £liz,  c.  4. 

^  frfii^QKJrt^oB  is  faid  (Bar.  351.) 
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xieficisd  tbuk  by  the  king*s  cluirter  v  for  a  man  is  not  bouiid' 
to  plea4  i^»  but  the  court  muft  ex  oficio  take  ootice  of  it^  $ 
neither  qw  he  lofe  the  benefit  of  it  by  his  own  lacbes  or  neg- 
ligepce,  96  he  osiy  of  the  king's  charter  of  pardon  ^.  Tfae 
king's  charter  of  pardon  muft  be  fpecially  pleadedj  and  thac 
a):  a  proper  time  :  for  if  a  man  is  indi£):ed,  and  has  a  pardon 
in  his  pocket,  and  afterwards  puts  himfelf  upon  his  trial  by 
ple^ding  the  general  iffiie,  he  has  waived  the  benefit  of  fuch 
pardon  ^  But,  if  a  man  avails  himfelf  thereof  as  foon  a$  by 
courfe  of  lav  he  may,  a  pardon  may  either  be  pleaded  upon 
arraignmenty  or  in  arreft  of  judgment,  or  in  the  prefent  ftage 
of  proceedings,  in  bar  of  executipn.  Antientiy,  by  ftatutc 
to  £dw.  IIL  c.  2.  no  pardon  of  felony  could  be  aUowedf 
unlefs  the  party  found  fureties  for  the  good  behaviour  before 
the  fbcriff  and  coroners  of  the  county  "•  But  that  ftatute  is 
lepealed  by  the  ftatute  5  &  6  W.  &  M.  c.  1 3.  which,  inftead 
thereof,  gives  the  judges  of  the  court  a  difcretionary  power 
to  bind  the  criminal,  pleading  fuch  pardon,  to  his  good 
behaviour^  with  two  fureties,  for  any  term  not  exceeding 
feven  years. 

•  4.  Lastly,  the  ^eS^  of  fuch  pardon  by  the  king,  is  tcf 
ihake  the  ofFender  a  new  man ;  to  acquit  Um  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  oiFence  for  which 
he  obtains  his  pardon ;  and  not  fo  much  to  reftore  his  former, 
as  to  give  him  a  new>  credit  and  capacijty.  But  nothing  can 
reftore  or  purify  the  blood  when  once  comipted,  if  the  pardon 
be  not  allowedstill  after  attainder,  but  the  high  and  tran-' 
fcendent  power  of  parliament.  Yet  if  a  perfon  attainted  re- 
eeives  the  king^s  pardon,  ahd  afterwards  hath  a  fon,  that  foit 
may  be  heir  to  his  father,  becaufe  the  father  being  made  a 
new  man,  might  tranfmit  new  inheritable  blood :  though, 
had  he  been  born  beforc  the  pardon,  he  could  never  have  in- 
herited  at  all ". 

~t  Foft.  43.-  »  Salk  499  J  • 

k  z  Hawk.  P.  C.  397.  «  Sce  Vol.  II.  pag.  «54.= 
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CHAPTSR      THS      THIILT  Y-SZCONO. 


op    EXE  C  U  TI  ON. 


THERE  now  remams  nothitig  to  fpeak  of,  but  fxeeth^ 
tufti:  the  completion  of  human  puniihment.     And 
thiS)  in  all  cafes^  as  well  capital  as  otherwife^  muft  be  per-* 
f orfned  by  the  legal  officer^  the  (herifi*  or  his  deputy  \  whofe 
warrant  for  fo  doing  was  antiently  by  precept  under  the  haud 
and  feal  of  the  judge^  as  it  is  ftill  pra&ifed  in  the  CQurt  of  thc 
lord  high  fteward,  upon  the  execution  of  a  peer  * :  though^  inr 
the  court  of  the  peers  in  parliament,  it  is  done  by  writ  from. 
the  king^     Afterwards  it  was  eftabliflied  ^,  that»  in  cafe  of  • 
life,  the  judge  may  command  execution  to  bc  done  without 
any  writ.     And  now  the  ufage  is,  for  the  judge  to  fign  the 
calendar,  or  lift  of  all  the  prifoners'  names^  with  their  fepa^ 
rate  judgments  in  the  margin»  which  is  left  with  the  (heriiF. 
As,  for  a  capital  felony,  it  is  written  oppofite  to  the  prifon^- 
cr's  name  "  lethim  be  hanged  by  the  ncckj"  formerly,  in 
the  jdays  of  Latin  and  abbreviation  •*,   "7^-  p^  cqU^  for 
*'  fttfpendatur  per  collum^     And  this  is  the  only  warrant  that 
the  fherifF  has,  for  fo  material  an  a£t  as  taking  away  the  lifc 
of  another  *.     It  may  certainly  afFord  raatter  pf  fpecul^tiony 
that  in  civil  caufes  there  fhould  be  fuch  a  variety  of  writs  of 
cxecution  to  recover  a  trifling  debt,  iiTued  in  the  king's  namc, 
5ind  under  thc  feal  of  the  court,  without  which  the  fheriflF 


^  2  Hal.  P.  C.  409. 
1>  See  append.  §.  5, 
f  f  iiich.  L,  47?» 


^  Staundf.  P.  C.  iSx* 
^  ^  Mod.  Z2. 
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cannot  legally  ftir  one  ftep ;'  and  yet  that  the  execution  of  a 
mani  the  moft  important  and  terrible  taik  of  any^  {houl4 
depend  upon  a  marginal  npte. 

Thb  fheriff,  upon  receipt  of  his  warrant^  is  to  do  execi^ 
tion  within  a  convcnicnt  time  ;  whlch  in  thc  country  is  alfo 
left  at  large,  In  London  indced  a  more  folemn  and  becom- 
ing  exadinefs  is  ufedj  both  as  to.the  warrant  of  execution,j 
and  thc  time  of  executing  thcreof :  for  the  recordcr,  after  re- 
porting  to  tbc  king  in  perfon  the  cafe  of  the  feyeral  prifon-r 
ersy  and  receiving  his  royal  pleafure,  that  the  law  muft  take^ 
it's  courfe,  iffues  his  warrant  to  the  fherifFs ;  direfting  them 
to  do  execution  on  the  day  and  at  the  place  affigned  ^  And, 
in  the  court  of  king's  bench,  if  the  prifoner  be  tried  at  the 
bar,  or  brought  there  by  habeas  corpusy  a  rule  is  made  for  hts 
execution ;'  either  fpecifying  the  time  and  place  ^,  or  lcav- 
ing  it  to  the  difcrction  of  the  flieriff*.  And,.throughout 
the  kingdom,  by  ftatute  25  Geo.  11*  c.  37.  it  is  ena£bed 
that,  in  cafe  of  murder,  the  judge  (hall  in  his  fentence  dire^ 
cxecution  to  be  performed  on  the  next  day  but  one  after  fen- 
tence  paffcd  K  But,  otherwife,  the  time  and  place  of  exc- 
cution  are  by  law  no  part  of  thc  judgment  **•  It.has  been  well 
obferved  *,  that  it  is  of  great  importance,  that  the  puniihment. 
(hould  follow  the  crime  as  early  as  poffible;  that  the  pro- 
fpe^t  of  gratification  or  advantage,  which  tempts-a  man  to 
commit  the  crime,  (hould  inftantly  awake  the  attendant  idcar 
of  punifhment.  Delay  of  execution.ferves  only  to  feparate 
thefe  ideas :  and  thcn  the  cxecution  itfelf  affe£ts  the  minds  of 
thc  fpe£lators  rather  as  a  terrible  fight,  than  as  the  iieccffarjr 
^onfequence  of  tranfgrefEon. 

The  fheriff  cannot  alter  the  manner  of  the  execution  by 
fubftituting  one  death  fo^  another,  without  being  guilty  of 
felony  himfclf,  as  has  b^cn  formcrfy  faid '".     It  is  held  alfo. 

f  Sce  append.  §.  4.  k  So    heW   by  thc  twclvc  Judgc^ 

g  St.  Trials.  VI.  332,     Foft.  43.         Mich.  lo  Geo.  III. 


1»  Sc«  appcnd.  ^.3.  I  Bcccar.  ch.  19. 

»  Sec  pag.  202.  '        m  Scc  pag»  1 79% 
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by  fir  Edwafd  Ooke  ^*  and  rifMatthew  Hlalc  «,  that  ievcn  the 
king  cannot  change  the  punifliment  of  the  lawj  by  akeriitg 
tbe  hanging  or  butnihg  into  beheading  j  though^  when  be- 
heading  is  part  of  the  fentence,  the  king  may  remit  the  reft* 
And^  notwithftanding  fome  examples  to  the  contrary,  fir 
Edward  Coke  ftoutly  maintains,  that  ^^  judicandum  efl  legi-^ 
**  hus^  non  exemplis!^  But  others  have  thought  ,  and  morc 
juftly,  that  this  prerogative,  being  founded  in  mercy  and 
immcmorially  excrcifed  by  the  crown,  is  part  of  the  commcb 
law.  For  hltherto,  in  every  inftance,  all  thcfe  exchanges 
havc  been  for  mof e  mdrciful  kinds  of  death  J  and  how  far 
this  may  allo  fall  within  the  king's  power  of  gfanting  condi-* 
tiohal  pardons,  (vvz*  by  remitting  a  fevere  kind  of  death,  dn 
cbndition  that  the  criminal  fubmits  to  a  milder)  is  a  fhattir 
ihat  may  bear  confideration*  It  is  obfervable,  that  when 
lord  StafFord  was  execufcd  for  th^  popifli  plot  in  the  reign  ol 
king  Charles  the  fecond,  the  then  flierifFs  of  London,  having 
'  fdceived  the  kirig's  writ  for  beheading  him,  petitidhed  thc 

*  houfe  df  lords,  for  a  command  of  of def  frorii  their  lof  dflii|)s, 

*  how  the  faid  judgment  fliould '  be  execiited  ;  fdr,  Ke  beirig 
'J^rofecuted    by    iriipeachment,    th^y  etiteftairied    a  notion 

(which  is  faid  to  have  beferi  (?ouritenariced  by  lord  Ruflel) 
that  the  king  cdUld  riot  pardon  any  part  of  the  fentence  % 
The  Jof ds  fefolvccl  %  that*  the  fcruples  of  the  flierifi^s  were  un- 

*  hifiteflary,  and  declared,  that  the  king's  writ  ought  to  bc 
"  obeyed.     Difappointed  of  raifing  a  flaine  in  that  aflembly, 

they  immediately  fignified '  to  the  houfe  of  commons  by  one 
of  the  members,  that  they  were  not  fatisfied  as  to  the  powcr 
df  the  faid  writ-  That  houfe  took  two  days  to  confider  of  \i  \ 
iiftd  then '  fullenly  refolved,  that  the  houfe  was  content  th^t 
the  ftierifi^do  execute  lord  Stafibrd  by  fevering  his  head  ftom 
liis  body.  It  is  further  reiated,  that  when  afterwards  thc 
fame  lord  Ruflel  was  condemned  for  high  treafon  upon  in- 
diflmenti  the  king  whUo  ho^  remitted  the  ignominious  part  of 

»  3  Inft.  5*.  q  iHum.  Hift.  of  G,  B.  3  8. 

o  fl  lial.  P.  C«  4I2.  t  Lords  Journ.  2t  Dec.  1680. 

t>  Foft.   270«     F.    N.  B.  244.  h.         *  Com.  jQurn.  21  Doc.  i68q« 
19  Rym*  TQti,  234.  t  Ibid*  23  Dec.  1680. 
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<he  {bnteoae,  obfmed^  <^  thAt  bi«  loidfliSp  ^ould  iioW  find 
^  fae wnpodfefled of  that  prerdgatlve,  which  m  the cafe of 
«  knrd  fiufibrd  he  faad  denied  faim  V  One  can  hardly  de- 
tennfaxie  (at  this  dxftance  from  diofe  turbuieiit  time$])  whidi 
itioft  to  difapplrov^  of»  tht  indeceat  and  fanguinsay  zeal  of 
•  tfat  fttbjejl,  or  die  tooi  and  cruel  farcsdm  of  the  fovereign. 

To  oonclade :  it  i$  clear^  that  if,  upon  judgment  to  be 
.faanged  hj  the   neck  till  he  i$  dead»  the  crxminal  be  not 

thoroughly  killed^  but  revives^  £be  (heriff'  muil  hang  hini 
.  again  ^»  For  the  former  hanging  was  no  execution  of  tbe 
.  fentence*)  and,  if  a  falfe  tendernefs  were  to  be  inddged  in 

fuch  cafes,  a  multitude  of  .colli\iions  might  enfue.  Nay^  even 
.  while  abjurations  were  in  force  %fuch  a  criminal,  fo  reviving, 

was  not  allowed  to  take  fan£tuary  and  abjure  the  realm ;  but 

fais  fleeing  to  fanfluary  was  held  an  efc^pe  in  the  officer  ^ 

And  baving  thiis  arrived  at  the  /afi  ftage  of  erimlnal  pro- 
ceedings^  or  execution,  the  end  and  completion  of  human 
fUnj/h^^ni,  which  was  the  fixth  and  laft  head  to  be  confider- 
ed  under  ti\t  divifion  offuHic  wrongs^  the  fourth  and  laft  ob- 
je£^  of  the  laws  of  England  ;  it  may  now  feem  high  time  to 
put  a  period  to  thefe  commentaries^  which  the  authpr  is 
very  fenfible,  have  already  fwelled  to  too  grtata  length.  But 
he  can^ot  difmifs  the  ftudent,  for  whofe  ufe  alone  theie  rudi^ 
ments  werc  originally  compiled,  without  endeavouring  to  re- 
tzW  to  his  memory  fome  principal  outlines  of  the  legal  confti- 
.  tution  of  this  country ;  by  a  fliort  hiftorical  review  of  thc 
moft  confiderable  revolutions,  that  have  happened  in  the  laws 
of  England,  from  the  earlieft  to  the  prefent  times.  And  this 
taik  he  wili  attempt  to  difchargcj  however  imperfe£Uy,  in, 
the  next  or  conqluding  chapter.  ' 

«  %  Hume,  360.  3t  Sce  pag.  326. 

"v  z  Hal.  P«  C.  4»«  2  Hawk«  P.  C#        ^  Fitah.  ^r^ucorm*  ^^^^(Fi&cli* 
463*  L«  467. 
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CHAPTER     THE    TH  IR  T  Y-TH  IR  D. 


ov  THE  RISE,  PROGRESS,  and  gra- 
DUAL  IMPROVEMENTS,  of  thb 
LAWS   OF   ENGLAND. 


BEFORE  wc  entcr  on  the  fubjeft  of  this  chaptcr,  In 
which  I  propofe,  by  way  of  fupplement  to  the  wholc, 
to  attempt  an  hiftorical  review  of  the  moft  rcmarkable 
.  changes  and  alterationsi  that  have  happened  in  the  laws  of 
England,  I  muft  iirft  of  ^U  remind  the  ftudenti  that  the  rife  and 
progrefs  of  many  principal  points  and  do£trines  have  been  al- 
ready  pointed  out  in  the  courie  of  thefe  commentaries^  under 
their  rcfpeftlve  divifions :  thefe  having  therefore  been  parti- 
cularly  difcuffed  already,  it  cannot  be  expedicd  that  1  ihould 
re-examine  them  with  any  degrec  of  minutenefs;  which 
would  be  a  moft  tedious  undertaking.  What  I  therefore  at 
prefent  propofe,  is  only  to  mark  out  fome  outlines  of  an 
Englifli  juridical  hiftory,  by  taking  a  chronological  view  of 
the  ftate  of  our  laws,  and  their  fucceilive  mutations  at  difFerent 
periods  of  time« 

The  feveral  periods,  under  which  I  fliall  cotifider  thc 
ftate  of  our  Icgal  polity,  atc  thc  following  fix :  1«  From  the 
cariieft  times  to  the  Norman  conqucft  :.  2.  From  the  Norman 
conqueft  to  the  reign  of  king  Edward  the  firft :  3,  From 
thence  to  the  reformation :  4.  From  the  reformation  to  the 
.jreftoration  of  king  Charlcs  thc  fccond  :    5.  From  thence  to 
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the  rcvolution  in  1688  :  6.  From  thc  rcvolution  to  the  prc- 
fent  time; 

L  AkD|  firft^  ^ith  tcgaM  ib  tke  ahtlcrit  Britoiis,  ihe  ak^ 
trigines  of  dur  iflandj  we  have  fo  little  handed  down  to  us 
conccmitlg  them  with  any  tolcrable  ccrtaliitjr^  that  our  in- 
^uiries  hctc  muft  necds  bcvcry  fruitlefs  and  defeftivc.  How- 
cvcr,  from  Caefar's  account  of  the  tcnets  and  difcipline  of  the 
anticnt  Druids  in  Gaul,  in  whom  ccntercd  all  the.learning 
df  thcfe  weftcm  part^^  and  Wh6  wcre^  as  hc  telis  Us,  fent 
ovcr  to  Britaini  (that  is,  to  the  jfland  of  Mona  or  Anglcfey) 
to  be  inftruf^cd  i  wc  may  collcft  a  few  points,  whicn  bcar  a 
grcat  affinity  and  i^cfcmblance  to  fomc  of  thc  modifrn  doc- 
)  trincs  of  our  Englifli  Faw.  Particularly,  the  very  notion  it^» 
fclf  of  an  oral  unwritten  law,  delivercd  down  from  age  to 
igc,  by  cuflom  and  tradition  mcrcly,  feems  derivcd  from 
the  praftice  of  the  Druids,  who  never  t:ommitted  any  of 
their  inftnwfliDns  to  writing  :  poffibly  for  want  of  letfef s  j 
fince  it  is  remarkable  that  in  all  the  antiquities,  unqUeftion- 
at)ly  Brltifli,  which  the  induftry  of  the  moderas  has  difco- 
vered,  there  is  not  in  any  of  them  the  leaft  trace  of  any  cha- 
rafter  or  letter  to  be  found.  The  partible  quality  alfo  of 
lands,  by  the  cuftom  of  gavelkind,  which  ftiil  obtains  ih 
many  parts  of  England,  and  did  univerfaUy  ovcr  Wales  tiU 
the  rcign  of  Hcnry  \lllf  is  iindoubtcdly  of  Britifli  origi- 
xiaL  So  likewife  is  the  antient  dlviflon  of  the  goods  of  ^n 
inteftate  between  his  widow  and  childrert,  6r  next  of  kiri  ; 
which  has  fincc  beett  revived  by  the  ftatute  of  diftributioris-. 
And  we  may  alfo  remember  an  inftance  of  a  flighter  rtatute 
mentioncd  in  the  prefent  volume,  where  the  fame  cuftbm  has 
continued  from  Caefar^s  time  to  the  prefent ;  that  of  bum- 
ing  a  woman  guilty  of  the  crime  of  petit  treafon  by  killiiig. 
her  hufl)and  (^).         .     . 

The  great  Variety  of  riations,  that  fucccffivcly  broke  In 
upon  and  dcfttoycd  both  the  Britifli  inhjibitants  and  conftitu- 
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tion^  the  Roihans>  the  Pi£i;8>  and,  after  theanj  the  various 
^lans  of  Saxons  and  Danes,  muft  necefiarily  bave  oaufed  great 
confufion  and  uncertainty  in  the  laws  and  antiquities  gf  the 
kingdoin ;  as  they  were  very  ibon  incorporated  and  blended 
tDgedier,.  and  therefore,  we  may  fuppofe,  mutually  commu-*  . 
nicated  to  each  other  their  refpeftive  ufages  *,  in  regard  to 
thc.rights  of  propcrty  and  the  puniihment  of  critaes.  So  that  | 
at  is  morally  impoilible  to  trace  out,  with  aiiy-degree  of  ac^- 
€uracy«  luien  the  feveralnnu^ations of  the common  law were 
made,  or  what  was  the  refpeftive  originai  <rf  thofe  fevera! 
tuftoxos  ,we  at  prefent  ufe,  by  any  chemical  refolution  of 
them  to  their  firft  and  component  principles,  We  can  fel- 
dom  pronounce,  that  this  cuftom  was  derived  from  the  Bri- 
^ns ;  tiat  was  left  behind  by  the  Romdns ;  tifU  was  a  ne- 
ceiTary  precautioiv  againft  the  Fi<3:s ;  tkat  was  introduced  by 
the  Saxons,  difcon.tinued  by  the  Danes,  hut  afterwards  re*> 
(lored  by  the  Normans.    •     . 

Wherever  this  can  be  done,  it  19  matter  of  great  curioi- 
iity,  and  fome  ufe :  but  this  can  very  rarely  be  the  eafe  ;  not 
pnly  from  the  reafon  above-meationed,  but  alfo  fronfif  many 
others.  Firft,  fromthe  nature  of  traditional  iaws  in  gene- 
ral ;  which,  being  accommodated  to  thc  exlgencics  of  the 
times,  fufFer  by  degrees  infenfible  variations  in  pra£iice  ^ :  fo 
that,  though  upon  comparifon  we  plainly  difcem  the  alter- 
ation  of  thc  law  from  what  it  was  five  hundred  years  ago, 
yet  itis^  iihpoifible  tp  define  the  precife  period  in  which  that 
alteration  accrued,  any  more  than  we  can  difcem  the  changes 
of  the  bed  of  a  rivcr,  which  varies  it's  ihores  by  continual 
decreafes  and  alluvions.  Secondly,  this  becomes  impra£):i-  ^ 
cable  from  the  antiquity  of  the  kingdom  and  it^s  govemment : 
which  alone,  though  it  had  been  difturbed  by.no  foreign 
invafions,  wotdd  make  it  impofnble  to  •fearch  out  the  ori- 
ginal  of  it'$  laws;  unlefs  we  had  as  authentic  monumcnts 
thereof,  as  the  Jews  had  by  the  hand  bf  Mofes  *^.     Thirdly, 
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;thi8  uxicertamty  of  the  true  origin  of  particolar  cuftoms  muft 
.alib  in  part  have  arifen  from  the  means,  whereby  chriftiaiutj 
:was  propagated  among  our  Saxon  anceftora  in  this  ifland ;  by 
learned  foreigners  brought  pver  from  Rome  and  other  coun- 
,tries }  who  undoubtedly  carried  with  them  many  of  their  own 
national  cuftoms  j  and  probably  prevailed  upon  the  ftate  tb 
abrogate  fuch  ufages  as  were  inconfiftent  with  our  holy  rcK* 
.gion^  and  to  introduce  many  others  that  were  more  conform* 
I  abl^  thereto.  And  this  perhaps  may  have  partly  heen  the 
caufe>  that  we  find  not  only  fome  rtiles  of  the  mofaical,  but 
alfo  of  the  imperial  and  pontifical  laws^  blended  andadopted 
into  our  own  fyftem* 

I  A  FAKTHEn  reafbn  may  alfo  be  given  for  the  great  varietyi 
apd  of  courfe  the  uncertain  original,  of  our  antient  eftabliih- 
cd  cuftoms ;  even  after  the  Saxon  govemment  was  firmly 
eftaUiflied  in  this  ifland :  viz.  the  fubdivifion  of  the  (cingdom 
into  an  heptarchy,  conflfting  of  feven  independent  kingdoms» 
peopled  and  govemed  by  difierent  clans  and  colonies.  This 
muft  necefiarily  create  an  infinite  diverfity  of  laws :  even 
though  all  thofe  colonies,  of  Jutes>  Angles,  Anglo-Saxons^ 
and  the  like^.originally  fprung  from  the  fame  mother-coun« 
try,  the  grcat  northern  hive;  which  poUred  ferth  it's  warlike 
progeny,  and  fwarmed  all  over  Europe,  in  the  fixth  and  fe« 
.venth  centuries.  This  maltiplicity  of  laws  will  neceflarily 
be  the  cafe  in  fome  degree,  where  any  kingdom  is  cantoned 
out  into  provincial  eftablifliments  \  and  not  under  one  com- 
;non  difpenfation  of  laws,  though  under  the  fame  fovcreign 
power.  Much  more  will  it  happen,  where  fevcn  uncon- 
ne£led  ftates  are  to  form  their  own  coilftitution  and  fuper- 
fljru£kure  of  government,  though  they  all  begin  to  build  upon 
jkhe  fame  or  fimilar  foundations^ 

When  therefore  the  Weft-Saxons  faad  fwallowed  up  all 
the  reft,  and  king  Alfred  fucceeded  tothe  monarchy  of  £ng- 
land,  whcreof  his  grandfather  Egbert  was  the  founder,  hi8 
mighty  genius  prompted  him  to  undertake  a  moft  great  and 
neceflary  wark|  which  he  is  faid  to  have  executed  in  as  maf- 

lo  terly 


terly  a  maftncr.  No  lcfs  than  to  new-model  the  cbhftitution  | 
to  rebuild  it  on  a  plan  that  fhould  endure  for  ages ;  andj  out 
of  it^s  old  difcordant  materials,  which  wfcre  heaped  upon  each 
other  in  a  vaft  and  rude  irregularity,  to  form  oile  uniform 
and  well-connefled  whole.  This  he  efFeaed,  by  rcducing  | 
the  whole  kingdom  under  one  regular  and  gradual  fubor- 
dination  of  govemmcnt,  whercin  each  man  was  anf^crablc 
to  his  immediate  fuperior  for  his  own  Condud  and  thatof  hia 
neareft  ncighbours :  for  to  him  we  owe  that  maftcrprece  o£ 
judicial  polity,  the  fubdiviGon  of  England  into  tithinigs  and 
hundreds,  if  not  into  counties ;  all  under  the  infiuence  and 
adminiftration  of  one  fupremc  magiftrate,  the  king;  in  whom» 
as  in  a  general  refervoir,  all  the  executive  authority  of  the 
law  was  lodged,  and  from  whom  juftice  was  difperfed  to 
every  part  of  the  nation  by  diftind,  yet  communicating>  , 
dufts  and  channcls  5  which  wife  inftitution  has  been  pre- 
ferved  for  near  a  thoufand  years  unchangcd,  from  Alfred'8  to 
the  prefent  time.  He  alfo,  like  another  Theodofius,  col-) 
lefted  the  various  cuftoms  that  he  found  difperfed  in  the  king- 
dom,  and  reduced  and  digefted  them  into  one  uniform  fyftem 
or  codc  of  laws,  in  his  &om  bec,  or  liber  judicialis.  Thi» 
he  compiled  for  the  ufe  of  the  court-baron,  hundred,  and 
county-court,  the  court-leet,  and  flierilPs  tourn;  tribunals, 
which  he  eftablifhed,  for  the  trial  of  all  caufes  civil  and  cri- 
minal,  in  the  very  diftrifts  wherein  the  complaint  arofe  !  all 
of  them  fubje£l  however  to  be  infpefted,  controUed,  and  kept 
within  thebounds  of  the  univcrfal  or  common  law,  by  the' 
king's  own  courts  j  which  wcre  then  itinerant,  bcingkeptin' 
the  king's  palacc,  and  removing  with  his  houfhbld  in  thofe- 
royal  progrefles,  which  he  continu^lly  made  from  one  etid  of 
the  kingdom  to  the  other. 

The  Danifli  invafion  and  conqueft,  which  introduced  ncwi 
foreign  cuftoms,  was  a  fevere  blow  to  this  noblc  fabric :  but 
a  plan,  fo  excellently  concerted,  <SDuld  never  be  long  thrown 
afide.  So  that,  upon  the  expulfion  of  thefe  intruders,  the 
Englifli  returned  to  their  antient  law ;  retaining  however 
fome  few  of  the  cuftoms  of  their  late  vifitants  5  which  went 
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^nier  ihc  nd^ie  -of  DofterLi^e  i  as  thc  code  conilptled  by  Al<» 
£red  was  £alled  the  Wefi^Saxon^Lagt  /  and  the  local  conftitu^ 
tioas  of  the  antient  kingdom  of  Mercia,  which  obtained  'm 
tke  counties  neareft  to  Wal^s,  and  probably  abounded  with 
many  Britift  cuftoms,  were  called  fhe  Mercen-Lage.  And 
thcfe  three  bws  wcre,  about  the  begmning  of  the  eleYentb 
century,  in  ufe  in  diflPerent  courities  of  the  reahn :  the  prow 
vincial  polity  of  counties,  and  their  fubdivifions,  haying  neVcr 
been  altered  or  difcontinued  th^ugh  all  the  fhocks  and  mu«^ 
tations  pf  government,  from  the  time  of  it's  firft  inftitution  ; 
though  the  laws  and  cuftoms  therein  ufed^  have  (as  we  Ihall 
int)  often  fofiered  confidetabie  changes^ 

Fou  kirig  Edgaf,  (-Who  bcfides  his  militaty  merit,  9i 
fpunder  of  the  Englilh  navy,  was  adfo  a  moft  excelient  civii 
gQvernor)  obfcrving  the  illefFefts  of  thrce  diftin£i  bodies  of 
laws,  prevailing  at  once  in  feparat^  partsof*his  dominions, 
jttojeQed  and  begun  what  his  grandfon  king  Edward  thef 
:  confeflbr  afteirwards  completed ;  viz.  one  uniform  digeft  or 
body  of  laws  to  be  obferved  throughout  ihe  whole  kingdom  t 
being  probably  nomore  than  a  revival  of  king  Alfred^s  code,. 
with  fome  improvcments  fuggefted  by  neceffity  arid  expcri- 
ence ;  particularly  the  incorporating  fome  of  the  Britifti  ot 
rather  Merdan  cuftoms,  and  aifo  fuch  of  thc  Danifh  as  were 
reafonable  and  approved,  into  the  We/i-Saxon-Lagej  which 
I  was  ftill  the  groundwork  of  the  whole.  And  this  srppears  ta 
be  the  beft  fupported  and  moft  plaufible  co^je£ture  (for  cer^ 
tainty  is  not  to  be'  expefted)  of  tlicpfe  and  original  of  that 
admirable  fyftem  of  maxims  and  unwritten  cuftoms,  which  is 
now  known  by  the  name  of  the  common  law,  as  extending  it**: 
authority  univerfally  over  all  the  Teabnj  and  which  is  doubt- 
lefs  of  Saxon  parentagCr 

Among  the  moft  rcmarkaWe  of  the  Saxon  laws  we  may 
reckon,  i.  The  confti^ution  of  pariiaments,  or  rather,  ge- 
neral  aflemblies  of  the  principal  and  wifeft  men  in  thenation  r 
the  nvittena^gemotey  or  conmune  conftltum  of  the  antient  Ger-- 
mans  \  wluch  was  not  yet  reduced  to  the  forms  aad  diftinc-- 

don» 


Ch,55»  Wrongs.  4X3 

tlons  of  our  modern  parliament  t  yrithout  whofe  concurrenoe» 
however,  no  new  law  could  be  made,  or  old  one  ^tered. 
2.  The  eleflion  of  their  magi(lrates  by  the  people ;  originally  | 
even  that  of  their  kingS|  ttll  dear-bought  experience  evinced 
the  convenience  and  neceffity  of  eftablifliing  an  hereditary 
fucceffion  to  the  crown,  But  that  of  all  fubordinate  magi£« 
.trates,  thcir  military  officers  or  heretochs,  thcir  iheriffb,  thcir 
confervators  of  their  peace,  their  coroiiers,  their  port-reevesj^ 
{(iqc^  changed  into  niayors  and  bailiSs)  s^nd  even  their 
tythingmen  and  ]iK>riholders  at  the  leet,  continued^  fome  tiil 
the  Korman  conqueft^  others  for  two  centuries  after,  and  fome 
remain  to  this  day.  3^  The  defcent  qf  the  crown,  when  once 
^  royal  family  was  eftabliihed,  i^pon  nearly  the  fan^e  heredi« 
tary  principles  upon  which  it  has  ever  fince  continqed :  only 
^t  perhaps,  in  cafe  of  minority,  the  next  of  kin  of  full  age 
would  afcend  the  throne^  as  king,  and  riQt  as  prote£^or; 
.jhough,  afferhis  death,  the  crown  in^mediately  revertcd  hack 
totheheir.  4.  Thegreat  paucity  of  ^apital  punifhments  fo^ 
fhe  firft  ofFence :  even  the  moft  notorious  offenders  being  ^I- 
|owed  to  commute  it  for  a  fine  or  iveregtl^y  OTj  in  defii^ult  of 

i^ayment,  perpetual  bondage;  to  which  our  benefit  of  clergy 
las  now  in  fomc  n^eafure  fucceeded.  5.  The  prevalence  of 
i:ertain  cuftoms,  as  heriQts  and  military  fervices  in  proportion 
\o  tveTj  man's  land,  which  much  refemtiled  th^  feodal  con-f 
ftitution  5  but  yet  wcre  exempt  from  all  it^s  rigorous  hard- 
fliips :  and  which  may  bc  weli  enough  acqounted  for,  by 
fuppofing  them  to  be  hrought  from  the  pontinent  by  the  firft 
3axon  inyaders,  in  the  primitive  moderation  and  limplicity 
of  the  fcodal  law ;  hefp,re  it  got  into  the  hands  of  the  Norman 
jurifts,  who  extrafted  the  moft  ilavilh  doftrines  and  oppreffivo 
(jonfequences  oi^t  i:>f  what  was  orxginally  intended  as  a  law 
qf  liberty.  6.  That  their  eftates  werc  liable  to  fbrfeiture  for 
treafon,  but  that  the  doftrine  qf  efcheats  ai)d  corruption  of 
^lood  for  felony,  or  any  other  caqfe,  was  utterly  unknowi^ 
amongft  them.  '7.  The  defcent  of  their  lands  to  all  the  males^ } 
equally,  without  any  right  of  primogeniture ;  2,  cuftomj^ 
which  obtained  among  the  ^ritons,  was  agreeable  to  the  Ro- 
mai^  law,  w^  cor\t;i«Med  among  the  Saj^ons  till  the  Normat^ 
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eonqueft :  though  really  inconTcnient,  and  more  efpecially 
deftru£liTe  to  antient  families ;  which  are  in  monarchies  ne» 
neiTary  to  bc  fupported,  in  ordcr  to  form  and  kcep  up  a  nobi- 
lity,  or  intermediate  ftate  between  the  prince  and  the  common 
pcople.  8.  The  courts  of  juftice  confifted  principally  of  the 
county  courts,  and  in  cafes  of  weight  or  nicety  the  king'$ 
courtheld  before  himfelf  in  perfon,  at  the  time  of  hisparlia- 
ments^  which  were  ufually  holden  in  difierent  places,  ac-* 
cordlng  as  he  kept  the  three  great  fcftivals  of  chriftmas,  eafter» 
and  whitfuntide.  An  inftitution  which  was  adopted  by  king 
Alonfo  VII,  of  Caftile,  about  a  century  after  the  conqueft: 
*  who  at  the  fame  three  great  feafts  was  wont  to  aflemble  his 
nobility  and  prelates  in  his  court  5  who  there  heard  and  dc- 
cided  all  controverfies,  and  then,  having  received  his  inftruc- 
tions,  departed  home  **.  Thefe  county  courts  however  diflFer- 
ed  from  the  modern  ones,  in  that  the  ecclefiaftical  and  civil 
jurifdiAion  w^re  bletided  together,  the  bifhop  and  the  ealdor- 
I  man  or  (herifF  fitting  in  the  fame  county  court ;  and  alfo  that 
the  decifions  and  proceedings  therein  were  much  more  fimple 
and  unembarraffed :  -an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  qfF  as  they  gradually  ad?- 
vance  to  antiquity.  9.  Trials,  among  a  people  who  had  a 
vcry  ftrong  tin£ture  of  fuperftition,  were  permitted  to  be  by 
ardealy  by  the.  corfned  or  morfel  of  execration,  or  by  wager  of 
law  witli  compurgators,  if  the  party  chofe  it ;  but  frcquently 
I  thcy  were  alfo  hyjury :  for,  whether  or  nb  their  juries  con- 
fifted  precifcly  of  twelve  men,  or  were  bound  to  a  ftrift  una- 
nimity ;  yet  the  general  conftitution  of  this  admirable  crir 
.terion  of  truth,  and  moft  important  guardianboth  of  public 
and  private  liberty,  yre  owe  to  our  Saxon  anceftors.  Thus 
Aood  the  general  frame  of  our  polity  at  the  time  of  the  Nor^ 
man  invafion ;  when  the  f(^cond  period  of  qv,x  legal  hiftory 
comn^ei^ccs, 

II.  T^ns  rejnarkable  event  wrought  as  great  an  alteration 
}n  our  laws,  as  it  did  in  our  anticat  line  of  kings :  ^  and 
riipugh  the  alteration  of  the  former  was  efFcdled  rather  ^y  thp 

^  Modf  Uq,  Hiil.  zz.  114* 
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confent  of  the  people»  than  any  right  of  conqueft,  yet  that 
confent  feems  to  have  been  partly  extorted  by  fear»  ahd 
partly  given  without  any  apprehenfion  of  die  confequence^ 
which  afterwards^nfued* 

\*  Amonc  the  firft  of  thcfe  alterations  we  may  reckon  the 
ieparation  of  the  ecclefiafttcal  eourts  from  the  civil :  cfFefted 
in  order  to  ingratiate  the  new  king  with  the  popifti  clergy, 
yho  for  fome  time  before  had  been  endeavouring  all  over 
Europe  to  exempt  themfelves  from  the  fecular  power ;  and 
whofe  demands  the  conqueror,  like  a  politic  princei  thought 
it  prujlent  to  comply  with,  by  leafon  that  their  reputed  fanc* 
tity  hada  great  iniluenceover  tbe  minds  of  the  people  ;  and 
becaule  ^  the  little  leamingof  the  times  was  engroiTed  into 
their  hands»  which  made  them  necefiary  men,  and  by  all 
means  to  be  gained  over  to  his  interefts.  And  this  was  the 
more  cafily  cffefted,  becaufe,  the  difpofal  of  all  Ae  eplfco- 
paj  iees  being  then  in  the  breaft  of  the  king,  he  had  taken 
oire  to  fill  them  with  Italian  and  Norman  prelates. 

z,  Another  violent  akeration  of  the  Englifli  cqnftitution 
€onfifted  in  the  depopulation  pf  whole  cpuntries,  fof  the  pur- 
ppfes  of  the  kih^'s  royal  diverfion ;  and  fubje£ling  both  them, 
and  all  the  antiept  forefts  of  the  kingdom,  to  the  unreafon- 
abie  feverlties  of  foreft  laws  imported  from  the  continentj 
whereby  the  ilaughter  of  a  beaft  was  made  almoft  as  penal  as 
the  death  of  a  man.  In  the  Saxon  times,  though  no  mau 
was  allowed  to  kill  or  chafe  the  king'8  deer,  yet  he  might  ftart 
any  game,  purfue,  and  kill  it,  upon  his  own  eftate«  But  the  I 
rigour  of  thefe  new  conftitutions  vefted  the  fole  property  of  all 
the  game  in  England  in  the  king  alone  \  and  no  man  was  en- 
titled  to  difturb  any  fowl  of  the  air,  or  any  beaft  of  the  iield, 
of  fuch  kinds  as  were  fpecially  refcrved  for  the  royal  amufe- 
ment  of  the  fovereign,  without  exprefs  licence  from  the  king, 
by  a  grant  of  a  chafe  or  free-warren ;  and  thofe  franchifes  wcrq 
granted  as  much  with  a  view  to  preferve  the  breed  of  ariimals, 
as  to  indulge  the  fubjeft,  From  a  fimilar  principle  to  whichj,  | 
though  the  foreft  laws  are  now  mitigated,  and  by  degrees 
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grown  entkely  bWbletc,  yet  frort  tWs  toot  has  (prung  a  brf* 
tard  flip,  known  by  the  name  of  the  game  law,  now  arrived 
to  anii  wantoning  in  it's  higheft  vigour :  both  founded  upon 
the  fame  unreafonable  notionsof  permanent  pn^^yin  wild 
creatures;  and  both  produftive  of  the  fame  tyranny  to  the 
commons :  but  with  this  difitrence ;  that  the  foreft  laws 
eftabliflied  <>nly  one  mighty  hunter  throughout  the  land)  tfae 
game  laws  have  raifed  a  little  Nimrod  in  every  manor.  And. 
in  one  rcfycGt  the  antient  law  was  much  lefs  unreafonable 
than  the  modern :  for  the  king's  grantee  of  a  chafe  (Mriree- 
Warren  might  kill  game  in  every  part  of  his  franchife;  but 
now,'  though  a  freeholdet  of  kfs  than  loo/.  a  ytar  h  for- 
bidden  to  kill  a  partridge  upon  his  own  eftate,  yet  nobody 
dfe  (not  even  the  lord  of  the  manor,  unlefs  he  hath  a  grant 
of  free-warren)  can  do  it  without  committing  a  trefpafs,  and 
fubjefting  himfelf  to  ari  adion. 

3.  A  THiRp  alteration  in  thc  EngHfti  laws  was  by  narraww 
ing  the  remcdial  influence '  of  the  county  courts,  the  great 
feats  of  Saxon  juftice,  and  extending  the  origiml  jnnfdiStion 
of  the  king's  jufticiars  to  all  kinds  of  caufes,  arifing  in  all 
parts  of  the  kingdom.  To  this  end  the  du/a  regtSy  with  aH 
it'8  multifarious  authority,  was  erefted;  and  a  capital  jufti- 

'  ciary  appointed,  with  powers  fo  large  and  boundlefs,  thathe 
became  at  length  a  tyrant  to  the  people,  and  formidable  to  the 

I  Crown  itfelf.  The  conftitution  of  this  court,  and  the  judge& 
thcmfelvcs  who  prefided  there,  were  fetched  from  the  duchy 
of  Normandy :  and  the  confequence  naturally  wa^,  the  or- 
daining  that  all  proceedings  in  the  king's  courts  fhould  be 
carried  on  in  the  Norman,  inftead  of  the  Englifti  language. 
A  provifion  the  more  neceifary,  becaufe  none  of  his  Norman 
jufticiars  underftood  Englifti ;  but  as  evident  a  badge  of 
flavery,  as  ever  was  impofed  upon  a  conquered  people.  Thisi 
laftcd  till  king  Edward  the  third  obtained  a  double  viftory,^ 
over  the  armies  of  France  in  thcir  own  country,  and  their 
iangukge  in  our  courts  here  at  home.  But  there  was  one 
mifchlef  fod  deeply  rooted  thcreby,  and  which  this  caution  of 

kinc: 


Ch.  33*  W  R  o  H  o  s.  417 

]cing  ]|^dward  ctiihe  too  late  to  era^icftte.  Infteffd  ef  t}ie  plabi 
and  eafy  mtdiod  of  determimng  fuits  tn  the  counly  courts^ 
4he  chicanes  and  f^btleties  of  Norman  jurifpnidence  had  tato| 
poflfeffion  of  the  king^s  courts,  to  which  every  caufe  of  cot^. 
fequence  was  drawn.  Indeed  that  age^  and  diofe  immediatelf 
fucceeding  it,  were  tbe  aera  of  refinement  and  fubtilty.  Their 
h  an  a£kiye  ptinciple  in  thehuman  fou]>  that  will  eyer  be  exji 
fxting  it'3  ^ulties  to  the  utmoft  ftretch,  in  whateveip  employ«* 
ment,  by  ^e  accidents  of  time  and  place^  the  genc^al  plaa 
^  education,  pr  the  cuftoms  and  manners  pf  the  age  aiid 
'country,  it  may  happen  to  find  itfel|  engaged.  The  no^them 
.conquerors  pf  Europe  were  Aen  emerging  from  the  grofleft 
ignorance  in  point  of  liter^ture ;  and  thofe,  who  had  leifure 
to  cultivate  it*s  progrefsj  werc  fuch  only  as  were  cloiftered  ii^, 
monaiteribs,  th^  reft  being  all  foldi^rs  or  pealants/  Andn 
unfortunately,  the  firft  rudiments  of  fcience  which  thcy  im-» 
bibed  were  thofe  pf  AriftotIe's  philc^ophy,  conveyed  througk 
the  medium  of  his  Arabian  commentators ;  which  wem 
brought  from  the  eaft  by  the  Saracens  into  Pafeftine  and 
ISpain,  and  tranflated  into  barbarous  Latin.  So  that,  diough 
the  materials  upon  which  they  were  naturally  emplpyed,  ih 
the  infanciy  of  a  rifmg  ftatc,  were  thofe  of  the  nobleft  kind^ 
The  eftabliftimcnt  of  Tcligion,  and  the  regulations  of  civil  po^ 
lity,  yet  having  only  fuch  tools  to  work  with,  their  execu'- 
tion  was  trifling  and  flimfy.  Both  the  divinity  and  the  law 
of  thofe  times  were  therefore  frittered  into  logical  diftindions, 
and  drawn  out  into  metaphyfical  fubtiltics,  with  a  Ikill  moft 
amazingly  artificial ;  but  which  ferves  no  other  purpofe,  tlian  | 
to  (hew  the  vaft  powers  of  the  human  intelleft,  however 
vainly  or  prepofteroufly  employed.  Hence  law  in  particular,  | 
which  (being  intended  for  univerfal  reception)  ought  t6  be 
a  plain  rule  of  aftion,  became  a  fcience  of  the  greateft  intri- 
caCy ;  efpecially  when  blended  with  the  new  refinements  en« 
grafted  upon  feodal  property :  which  refinements  wcre  from 
timeto  time  graduallyintroduced  by  the  Norman  praftitioners, 
with  a  view  to  fuperfede  (as  they  did  in  great  meafure)  thc 
more  homely,  but  more  intelligible,  maxims  of  diftribntive 
'    juftice  amcng   tlie  Saxons.     And,  to  fay  the  truth,  thefc 
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fcholadic  reformcrs  have  tranfmitted  thelr  dialcA  and  flncfies 
topofterity,  fo  interwoven  m  the  body  of  ourlcgal  polity; 
that  tlhey  cannot  now  bc  taken  out  without  a  manifeft  injury 
to  the  fubftance,  Statute  after  ftatute  has in  later  times  been 
made,  to  pare  off  thefe  troublefome  excrefccnces,  and  reftore 
thC  common  law  to  it's  priftine  fimplicity  and  vigour ;  and 
the  endeavour  has  grcatly  fucceeded :  but  ftill  the  fcars  are 
deep  and  vifible;  and  the  liberality  of  our  modem  courtsof 
juftice  is  frequcntly  obliged  to  have  recourfe  to  unaccountable 
fiftions,  and  circuitics,  in  order  to  recovcr  that  equitable  and 
fubftantial  juftice,  which  for  a  long  time  was  totally  buried 
under  the  narrow  mles  and  fanciful  niceties  of  metaphyfical 
and  Norman  jurifprudenc«, 

4.  A  FOURTH  innovation  was  the  introdu£tion  of  the  trial 
by  combat,  for  th^  decifion  of  all  civil  and  criminal  queftions 
1  of  fa£k  in  the  laft  rcfort.  This  was  thc  immcmorial  prafkicc 
of  all  thc  northem  nations ;  but  firft  reduced  to  regular 
and-ftatcd  forms  among  the  Burgundi,  abqut  the  clofc  of  the 
fifth  century :  and  from  them  it  pafled  to  other  nations,  par- 
ticularly  the  Franks  and  the  Normans ;  which  laft  had  thc 
honour  to  eftablifli  it  hcre,  though  clearly  an  unchriftian,  as 
Mrell  as  moft  uncertain,  method  of  trial.  But  It  was  a  fuffi- 
cient  recommendation  of  it  to  the  conqucror  and  his  warlikc 
countrymcn,  that  it  was  the  ufage  of  their  native  duchy  of 
Normandy- 

j  5.  j^uT  the  laft  and  moft  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
eftates,  a  few  only  exceptedy  the  fiftion  of  feodal  tenure  5 
which  drew  after  it  a  numerous  and  oppreffive  train  of  fervile 
fruits  and  appendages ;  aids,  reliefs,  primer  feifins,  ward- 
fhips,  marriages,  efcheats,  and  fines  for  alienation  j  the  ge- 
puine  confequences  of  the  maxim  then  adopted,  that  all  the 
lands  in  England  were  derived  from,  and  holdcn,  mediately 
or  immediately,  of  the  crown. 

I   •    The  nation  at  this  period  feems  to  have  groaned  undcr  as 
^bfolufe  a  flavery,  as  was  in  the  powcr  of  a  warlike,  an  am- 
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Ktious,  and  a  politic  prince  to  crcate.  The  confciences  bf 
men  were  enflaved  by  four  ecclefiaftics,  devoted  to  a  foreiga 
power,  and  unconn^dted  with  the  civil  ftate  under  which  they 
lived :  who  now  imported  from  Rome  for  the  firft  time  the 
yvh.ohfarrago  of  fuperftitious  novelties,  which  had  bcen  en- 
gendered  by  the  biindnefs  and  corruption  of  tKe  timesj  be- 
tween  thc  firft  miflion  of  Auguftin  the  monk,  and  the  iNor- 
man  conqueft ;  fiich  as  tranfubftantiation,  purgatory,  com- 
munion  in  one  kind-,  and  the  worftiip  af  faints  and  imagcs ; 
not  forgetting  the  univerfal  fupremacy  and  dogmatical  infai- 
libility  of  the  holy  fee.  The  laws  too,  as  well  as  the  prayers, 
were  adminiftered  in  an  uhknown  tongue.  The  antient  trial 
by  jury  gave  way  to  the  impious  decifion  by  battel.  The  fo-  . 
reft  laws  totally  reftrained  ali  rural  pleafures  and  manly  re- 
creations.  And  iti  cities  and  towns  the  cafe  was  no  bctter ; 
all  company  being  obliged  to  difperfe,  and  fire  and  ciatidk  tb 
be  extinguifhed,  by  ^ight  at  night,  at  the  found  of  the  me^ 
lancholy  curfeu.  The  ultimate  property  of  all  lands,  and-a  | 
i:pnfiderable  fliare  of  the  prefent  profits,  were  vefted  in  the 
king,  or  by  him  granted  out  to  his  Norman  favourites  y  who, 
by  a  graduai  progreflion  pf  flavery,  were  abfolute  vafals  to 
the  crown,  and  as  abfolute  tyrants  to  fhe  commons.  Ui)heard- 
of  forfeitures,  talliages,  aids,  and  fines,  were  arbitrarily  ex- 
traftcd  from  the  pillaged  landholders,  in  purfuance  of  the 
new  fyftem  of  tenure.  And,  to  crown  all,  as  a  confequence 
of  the  tenure  by  knight-fervice,  the  king  had^always  ready  at 
Jiis  command  an  army  of  fixty  thoufand  knights  or  milites  : 
who  ^^''ere  bound,  upon  pain  of  confifcating  their  eftates^  to 
attend  him  in  time  of  invafion,  or  to  quell  any  domeftjc  in- 
furreftion.  Trade,  or  foreign  mercliandife^  fuch  as  it  then 
was,  was  carried  pn  by  the  Jews  and  Lombards ;  and  the 
very  name  of  an  Englifli  fleet,  which  king  Edgar  had  ren- 
dered  fo  formidable,  was  utterly  unknown  to  Europe :  the 
nation  confifting  whofly  of  the  clergy,  who  were  alfo  thc 
iawyers  *,  the  barons,  or  great  lords  of  the  land ;  the  knights 
pr  foldiery,  who  were  the  fubordinate  lahdhojders  ;  and  the 
burghers,  or  inferior  tradefmen,  who  from  their  infignift* 
(:ijncy  happily  retain^d,  in  their  focage  ^nd  burg<jge  tenure, 
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|bme  pomts  of  their  antieiit  freedom,     All  the  reft  ver^  yil« 
leins  Qr  bondmenf 

I  From  fo  Gomplete  and  well^concerted  a  fcheme  of  (bryili- 
(y,  it  has  been'  the  work  of  generations  fo^  our  ^nceflors,  to 
redeem  themfelves  and  their  pofterity  into  that  ft^tc  of  liberr 
ty,  which  we  now  ^njoy :  ^nd  Whioh  therefore  is  not  to  bc 
looked  upon  as  confifting  of  mere  encroachments  on  the 
crown^  and  in&ingements  on  the  prerogatiye,  a^fome  flavifli 
and  narrow-minded  writers  in  the  laft  century  endeavoured 
to  maintain :  but  as,  in  general,  a  gradual  reftoration  of  that 
antient  conftitutipn)  whereof  qur  Saxon  forefathers  had  been 
linjuftly  deprived,  partly  by  the  po^cy,  and  partly  by  the 
force»  of  the  Norman.  How  that  reftoration  has,  ii\  a  long 
ferie3  of  years,  beei)  ftep  by  {lep  efie^ed,  I  no^  Pi^QC^e^  tq 
inquire* 

WiLLiAM  RuFU3  procceded  on  his  ftither^  plan,  and  ii^ 
fpme  points  extended  it ;  particularly  with  regard  to  the  foreft 
laws.  But  his  brother  and  (ucceflbr,  Henry  the  firft,  found 
it  expedient,  when  firf^  he  c^me  to  the  orown,  to  ingratiate 
himfelf  with  the  peoplej  by  reftoring  (a?  our  monkifli  hifto-: 

(  rians  tell  us)-the  laws  of  king  Edward  the  confeflbr.  The. 
ground  whereof  is  this  :  ^hat  by  charter.he  gave  up  the  great 
grievances  of  marriage,  ward,  and  rellef,  the  beneficial  pe- 
cuniaryyrt////  of  his  feodal  tenures ;  but  referv^d  the  tenures 
thcmfelves,  for  the  fame  military  purpofes  that  ^is  father  inr. 
troduced  thcm.  He  alfo  ahcjiflied  the  cutfeu  *  \  for,  thougl^ 
it  is  mentioned  in  our  laws  a  fuU  century  ijifterwards  ^,  yet  it 
is  rather  fpoken  pf  as  a  known  tltj^  pf  night  (fa  d^nominated 
from  that  abrogated  ufage)  than  as  a  ftpl  fubfifting  cuf-^ 
tom.  There  is  extant  a  code  pf  kws  ^n  his  name,  confifting 
partly  of  thofc  of  the  confeflbr,  but  with  great  additions  an^ 
alterations  of  his  own ;  and  chiefly  calculated  for  the  regula-. 
tion  of  the  county  courts.     It  contains  fome  dire£rions  as  to 

l  crimes  and  their  puniflrments,  (that  of  theft  being  made  ca- 
pital  in  his  reign)  and  a  few  things  relating  to  eftates,  parti^- 

f  Sp^lis.  Codd*  Lf0.  W^  /•  28S..  Btn,  L  X99.    f  Stat.  Clv,  lond.  13  B^w-  T. 
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tulaHy  ais  td  the  defc^nt  of  laitdsi  which  being  by  the  Sazoii  ) 
ibiws  equaiiy  to  all  the  fons,  by  the  feodal  or  Normati  to  the 
ddeft  oniy,  kin§  Henry  here  moderated  the  differeriC<K ;  dift 
ireding  the  eldeft  fon  to  have  only  the  principal  eftate,  ^  fri^ 
^  miHr patris  feudum^  the  reft  of  his  eftates^  if  he  had  any 
others,  being  equally  divided  among  them  all.  On  tb«  other 
handj  he  gave  up  to  the  clergy  the  freeele£tion  of  biihopA 
and  mitred  abbots  i  referving  however  thefe  enfigns  of  pa» 
tronage,  conge  d*  eJUrey  cuftody  of  thc  teixiporalties  when  vsi» 
cant,  and  homag^  upon  their  reftitution*  He  laftly  united 
again  for  a  time  the  tivil  and  ecclefiaftical  court8>  whicb 
unton  was  foon  difiblved  by  his  Norman  clergy :  and,  upo»  | 
that  final  diflblutionj  die  cognizance  cf  teftamentary  caufe^ 
feems  to  have  been  firft  given  to  the  ecclefiaftical  court«  Thd 
reft  rcmaincd  as  in  his  father^s  time :  froni  whcnce  we  may 
ealily  pctceive  hoW  fat'  fliort  this  Was  of  a  thorough  reftittH 
tion  of  kiiig  Edwird's,  or  thc  Saxott,  laws. 

The  ufurper  Steplien,  as  the  manncr  of  ufurpers  is,  proMi 
Ihifed  much  at  his  acccffioh,  efpeCially  with  regard  to  redrefl^ 
ing  the  grievances  of  the  forcft  laws,  but  performedno  great 
matter  eithet  in  that  or  in  any  other  point.  It  is  from  his  ) 
tetgn  bowever,  that  we  ate  to  date  the  introduftioh  of  the 
Roman  tivil  and  Canon  laws  into  this  realm :  and  at  the 
fame  time  was  imported  the  doftrine  of  appeals  to  the  court 
of  Rome,  as  a  branch  of  the  canon  law» 

By  the  time  of  king  Henry  the  fecoUd,  if  not  earlier^  the 
charter  of  Henry  the  firft  feems  to  have  been  forgotten* :  for 
we  find  the  claim  of  marriage,  ward,  and  relief>  then  flou- 
riftiing  in  fuU  vigour.  The  right  of  primogenitcire  f^ms 
ajib  to  h^ve  tacitly  revived,  being  found  more  convenieht  for 
th^  public  than  the  parceUiQg  of  cftates  into  %  mmltitude  of 
mlnute  fubdivifions*  However  in  this  princc^s  reign  much 
vras  done  to  methodize  the  laws,  and  redoce  them  iato  a  re^* 
gtilar  order  \  as  appears  from  that  exccHent  treatSfc  of  GIan« 
vil :  which  tliough  fome  of  it  be  now  antiquated  and  aI-% 
tercd,  yct,  whcn  <;ompared  with  the  codc  of  Henry  the  flrft» 

it 
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k  carriesii  nlanifeft  fuperiority  ^.  Tliiroughout  his  reign  alfo 
was  contsnued  the  important  ftrugglc,  which  we  have  had 
occafion  fo  often  to  mcntion,  between,  the  laws  of  England 
and  Rojnej  the  former  fupported  by  the  ftrength  of  the  tem- 
ppral  .nobility^  when  endeayoured  to  be  fupplanted  in  favour 
o{  the  latter  by  the  popifli  clergy.  Which  difpute  was  kept  on 
foot  till  tjxe.rpign.of  Edward  the  firft:  when  the  laws  of 
iEngland»  under  the  new  difcipline  introduced  by  that  (kilful 
I  qommander,  obtained  a  coniplete  and  permanent  viclory,  I» 
the  prefent  reign,  of  Henry  the  fecond,  there  are  four  things 
which  peculiarly  merit  the  attention  of  a  legal  antiquarian  : 
\^  The  %:onftitution  of  the  pariiament  at  Clarendon,  A,  Z). 
li($4,  whereby  the  king  checked  the  power  of  the  pope  and 
his  fdergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  from  the  fecular  jurifdiftion  :  though  his  farther  pro- 
grefs  was  unh^ppily  ftopped,  by  the  fatal  event  of  the  dif- 
putes  between  him  and  archbifliop  Beckct.  2-  The  inftitu- 
tion  of  the  ofEce  of  juftices  in  eyre,  in  itinere  ;  the  king 
having  divided  the  kingdom  into  fix.  circuits  (a  little  diffefent 
fromthe  prefcnt)  and  commiifioned  thefe  new  created  judges 
to  adminifter  juftice,  and  try  writs  of  afllze,  inthe  feverar 
counties.'  !Thefe  remedies  are  faid  to  haVe  b^een  then  firfl: 
ilivent^d :  before  wjtiich  all  caufes  were  ufually  terminated  * 
in  the  couhty  courts,  accotding  to  the  Saxon  cuftom  \  or 
before  the  king's  jufticiaries.inthe  aula  r<?g/x,* in  purfuancc  of 
the  Norman  regulatlons.  The  latter  of  which  tribunals,. 
travelling  about  with  the  king's  perfon,  occafioned  intolera- 
ble  expenfe  and  delay  to  the  fuitors ;  and  the  former,  how- 
Cver-proper  for  Kttle  debts  and  minute  aftions,  where  even 
injuftice  is  better  than  procraftination,  were  now  becomc' 
Itable  to  too  much  igriorance  of  the  laW,  and  too  much  par- 
tiality  as  to  fafts,  to  determine  matters  of  confiderable  mo- 
ment."  3.  The  introduftion  and  eftablifliment  of  the  grand 
affife,  or  trial  by  fpecial  kind  of  jury  in  a  writ  of  right,  at 
the  option  of  the  tenant  or  defendant,  inftead  of  thebarbarous 
j  and  Norman  trial  by  battel.  4.  To  this  time  muft  ^lfo 
be  referred  the  introduftion  of  efcuage,  or  pecuniary  com- 
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mutation  for  perlbmd  milhary  fervice ;  which  in  procefft  of 
time  was  the  parent  of  the  antient  fubfidies  granted  to  tho 
crown  by  parliament,  and  the  land  tax  of  later  times* 

RiCHARD  the  firft,  a  brave  and  magnanimous  princc,  wai 
a  fportfman  as  well  as  a  foldier  ;  and  therefore  enforced  the 
foreft  laws  with  fome  rigour ;  which  occafioned  many  dif- 
contents  among  his  people :  though  {according  to  Matthew  | 
Paris)  he  repealed  the  penalties  of  caftration,  lofs  of  cyes, 
and  cutting  off  the  hands  andfeet,  before  infliftedon  fuchas 
tranfgrefled,  in  hunting ;  probably  finding  that  their  feverity 
preventcd  profecutions-  He  alfo,  when  abroad,  compofcd  a 
body  of  naval  laws  at  the  iflc  of  Oleron :  which  are  ftifl  ex* 
tant,  and  of  high  authority :  for  in  his  time  we  began  again 
to  difcover,  that  (as  an  ifland)  we  were  naturally  a  maritime 
power.  But,-  with  regard  to  civil  procecdings,  we  find  no- 
thing  very  remarkable  in  this  reign,  except  a  few  regulations 
regarding  the  Jews,  and  the  juftices  in  eyre :  the  kiing^s 
thoughts  being  chiefly  taken  up  by  the  knight  errantry  of  a 
croifade  againft  the  Saracens  in  thc  holy  land, 

Tn  king  John's  time,  and  that  of  his  fon  Henry  the  third^  j 
the  rigours  of  the  fcodal  tenures  and  thc  foreft  laws  were  fo 
warmly  kept .  up,  that  they  occafioned  many  infurre£Uons  of 
the  barons  or  prinoipal  feudatories  :  which  at  laft  had  thia 
efi^eft,  that  firft  king  John,  and  afterwards  his  fon,  confented 
to  the  two  famous  charters  of  Englifli  Hberties,  magna  carta^ 
and  carta  deforejla.  Of  thefe  the  latter  was  well  calqulated 
to  redrefs  many  grievances,  and  encroachments  of  the 
icrown,  in  the  exertion  of  foreft  law :  and  the  former  con- 
firmed  many  liberties  of  the*  church^  and  redreflfed  many 
grievances  incident  to  feodal  tenures,  of  tio  fmall  moment 
at  the  time ;  though  now,  unlefs  confidered  attentively  and 
with  this  retrofpeft,  they  feem  but  of  trifling  concem.  But^ 
befides  thefe  feodal  provifions,  care  was  alfo  taken  therein  to 
proteft  the  fubjeft  againft  other  oppreflions,  then  frequently 
arifing  from  unreafonable  amercemcnts,.from  illegal  djftrefles 

or 
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©t  othcf  proctfs  for  dcbts  or  fervxces  dttc  to  tbe  crown,  and 
from  thc  tyrannical  abufe  of  the  prcrogafive  of  purveyance 
and  pre-emption.   It  fixcd  the  for£&iture  of  lands  fcr  felony 
in  the  fame  manner  as  it  ftill  remains ;  proUbited  for  the  fu- 
tur^  the  grants  of  cxclufive  fifhcrics }  and  the  ereclion  of  new 
bridges  fo  as  to  opprefs  the  neighbourhood.  With  refpedl  to 
jprivate  righlS ;  it  eftablifhcd  the  teftamentary  power  of  thc 
tnhjeGt  over  part  of  his  perfonal  eftate»  the  reft  being  diftri- 
'buted  among  his  wife  and  children :  it  laid  down  the  law  of 
doMTcr»  as  it  hath  continucd  evcr  fince ;  and  prohibitcd  the 
ftppeals  of  womcn^  unlcfs  for  the  death  of  their  huft)and.s, 
I  tn  matters  of  public  police  and  national  eoncern  :  it  enjoiji:!^ 
ed  an  uniformity  of  weights  and  meafures ;.  gavc  new  cu-p 
couragements  to  commerce,  by  the  prote£tion  of  merchant 
ftrangers ;  and  forbad  the  alienation  of  lands  in  mortmaini 
Wkh  regard  to  the  adminiftration  of  juiUqe  •  befides  pra)* 
liilHtmg  all  denials  or  delays  of  it,  it  fixed  the  court  of  com^ 
inoa  pleas  at  Wcftminfter,  that  thc  fuitors  ihight  no  longer 
be  harraiTed  With  foUowing  the  king's  perfon  in  all  his  pxot 
grcfics  'f  and  at  the  fame  time  brought  thc  trial  of  iflues  home 
to  the  very  doors  of  the  frcehoiders,  by  dlre£ling  aflifes  to 
be  t^kcn  in  the  propercounties,  and  eftablifliing  annual  qiN 
cuits  i  it  alfo  corredled  fonle  abufes  then  incident  to  the  trlal^ 
by  wager  of  law  and  of  battel  j  dircfted  the  regular  awatd " 
ing  of  inquefts  for  life  or  member  \  prohibited  the  king^s  iri 
ferior  minifters  from  holding  pleas  of  the  croWn,  or  trying 
any  criminal  chargc,  whereby  many  forfeitures  might  other- 
wife  have  unjuftly  accrued  to  the  exchequer ;  and  regulated 
the  time  and  jdace  of  holding  the  inferior  tribunals  of  juf- 
tice,  the  county  Court,  flieriffs  tourn^  and  court-leet.     It 
confirmed  and  eftabliflied  the  libertics  ot  the  city  of  L6ndon> 
and  all  other  cities,  boroughs,  towiis,  and  ports  of  the  king- 
I  dom.     And,  laftly,  (which  alone  Would  have  merited  thc 
titlc  that  it  bears,  of  thc  great  charter)  it  protefted  every  in-  . 
dividual  of  thc  nation  in  thc  frce  enjojynent  of  his  lifc,  his 
Jiberty,  and  his  property,  unlefs  declared  to  be  forfeited  by 
the  judgment  of  his  peers  or  the  law  of  the  land. 

How- 
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HowEVER,  by  means  of  thele  Hrugglcs,  the  popt  in  the 
reign  of  king  John  gahied  a  ftill  greater  afcendant  here,  tharf 
he  ever  had  before  cnjoyedj  which  continued  thrbughthe 
long  reign  of  his  fon  Henry  the  third;  in  the  begittnihg  of ) 
whofe  time  the  old  Saxon  trial  by  ordeal  was  alfo  totally  abo- 
Eflied.  And  we  may  by  this  time  perceive,  in  Bra(Slon's 
treatife,  a  ftill  farther  improvement  in  tihe  method  and  regu- 
larity  of  the  common  law,  efpecially  in  the  point  of  plead- 
ings  ^.  Nor  muft  it  be  forgotten,  that  the  firft  traces  which  j 
remain,  of  the  feparationof  the  gteater  barons  from  thc  lefs, 
in  the  conftitution  of  parliaments,  are  found  in  the  great 
charter  of  king  John;  though  omitted  in  that  of  Hcnry  III: 
and  that,  towards  the  end  of  the  lattcr  of  thefe  reigns,  w^ 
.find  the  firft  record  of  any  writ  for  furtimoning  knights,  citi- 
zens,  and  burgefies  to  parliamcnt.  And  here  we  cohclude 
thc  fecohd  period  of  our  Englifli  legal  hiftbry. 

III.  The  third  commences  with  the  reign  of  Edward  the 
firft;  who  hath  juftly  becn  ftiled  dur  Englifti  Juftiriian.  tor 
m  his  timc  the  law  did  reccive  fo  Aidden  a  perfcdtioh,  that 
fir  Mathew  Halc  does  not  fcruple  to  affirm  *,  that  more  was 
done  in  the  firft  thirteen  yeats  of  his  rcign  to  fettle  and  efta- 
blifli  the  diftributive  juftice  ol^^tfie  kingdom^  thdnin  all  the 
agcs  fihcfe  that  timc  piit  tog^flicr. 


t» 


It  would  bc  endlefs  to  enjmniierate  all  the  particulars  of 
thefe  regulations ;  but  the  pilinclpal  may  be  rcdueed  under 
the  foUowing  gcneral  hends*  r  i^  He^eftablid^pd,.(5oi\firmed» 
ahd  fcttledi  the  greit  chltijber  and  cb^rter  of  fot^i^ils*  z»,  He 
gave  a  mcrtai  wound  to  tfacehcfroachments  of  |h$^:pope  and 
Kis  clergy,  by  lihiiting  and.cftablifliing  the  bounds  of  ecele^ 
fiaftical  juri(cli6bion:  and  by  obiiging  the  ordin^ryi  to  whom 
all  thc  goods  of  inteftatesctft  that^time  belonged,  to  difcharge 
the  debts.of  the  dece^fed*-  3*  He  dcfincd  the  limits  of  the 
feveral  te^oral  courts  ofTthc  higheft  jurifdi£Uon,  thofe  of 
the  kiag'i  bench,  bommon  pleas,  wd  excb.eq^uer^^fo  as 
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ftey  might  not  intcrfcrc  with  cach  othcr^s  propcr  bufincfs: 
to  do  which,  thcy  muft  now  havc  rccourfc  to  a  fi£lion,  vcry 
ncccflPary  and  bcncficial  in  the  prcfcnt  cnlargcd  ftate  of  pro- 
pcrty.  4.  Hc  fettlcd  thc  boundarics  of  thc  inferior  courts  in 
countics,  hundrcds,  and  manors:  confining  them  to  caufe» 
of  no  grcat  amount^  according  to  thcir  primitive  inftitution^ 
though  of  confiderably  greatcr,  than  by  thc  alteration  of  tlic 

I  value  of  money  they  are  now  pcrmitted  to  dctermine.'  5.  He 
fccured  thc  property  of  the  fubjedl,  by  abolifhing  all  ar- 
bitrary  taxes  and  talliagcs,  levied  without  confent  6f  thc 
national  council.  6.  Hc  guarded  the  common  jijfticc  of  thc 
kingdom  from  abufes,  by  giving  up  thc  royal  prcVogative  of 
fcnding  mandates  to  intcrfere  inprivate  caufes.  7.  He  fettled 
the  form,  folemnities,  and  cfie£l,  of  fines  Icvicd  in  thc* 
court  of  common  pleas;  though  thc  thing  itfelf  was  of  Sax- 

f  on  originaL     8.  He  firft  eftabliftied  a  repofitory  for  the  pub- 
lic  rccords  of  the  kingdom;  few  of  which  are  antientcr  than 
the  rcign  of  his  fathcr,  and  thofc  were  by  him  coIIe£lcd.r 
9.  He  improvcd  upon  thc  laws  of  king  Alfred,  by  that 
grcat  andordcrly  method  of  watch  and  ward^  for  prcfcrving 
thc  public  pcacc  and  prevcnting  robbcrics,  cftabliihcd  by  tfac 
ftatutc  of  Wincheftcr.     ro.  He  fcttlcd  and  reformcd  many 
abiifes  Incidcnt  to  tenurcs,  and  removed  fome  reftraints  on 
thc  alienation  of  landed  property,  by  the  ftatute  of  quia  emp* 
tores.     1 1.  He  inftituted  a  fpeedicr  way  for  the  recovery  of 
debts,    by  gnhting  execution  not  only  upbn  goods  and 
chattels,  but  alfo  upon  Iand$,  by  writ  of  eiegii^  which  wa« 
of  fignal  bcncfit  to  a  trading  people:  and,  upon  the  fame 
commercial  ideas,  he  alfp  albiiired  the  charging  of  lands  ut 
a  ftatute  merchant,  to  pay  debts  CDHtra&ed  in  trade,  con«» 
trarytoall  feodal  princip)es.     la.  He  efie£iuaUy  provided. 
for  the  rccovery  of  advowfans,  as  temporal  rights;  in  which^. 
bcfore,  thc  law  was  extremely  deficient.     13.  He  alfo  effec-- 
eUally  ctofed  the  grcat  giilph,  in  which  all  the  landcd  pro-* 
perty  tS  the  kingdom  was  in  danger  of  being  fwi^Iowed,  hj 
hxs  re-itexated  ftatutesof  mortmain;  moft  admirabijr,aMlapted 
to  mcet  the  frauds  that  had  then  becn  devifed,  though  after- 
wards  contrivcd^to  be  evaded  by  the  inycntion  of  ufes. 
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14.  He  eftabliihed  a  new  limitation  of  propertjr  hy  flie  crea-* 
tion  of  eftates  tail;  concerning  the  good  policy  bf  whichy 
modem  times  havc  however  entertained  a  very  difFerent  opi- 
hion.  15.  He  reduced  all  Wales  to  the  fubjcftion,  not  only 
of  the  crown,  but  in  great  meafure  of  the  laws,  of  Eng- 
land  (which  was  thoroughly  completed  in  the  reign  of 
Henry  the  eighth) ;  and  fcems  to  have  entertained  a  defign  of 
doing  the  like  by  Scotland,  fo  as  to  have  formed  an  entire 
and  complete  union  of  the  ifland  of  Great  Britain. 

.  I  MiGHT  continue  this  catalogue  much  farther — ^but»  | 
upon  the  whole,  we  may  obferve,  that  the  very  fcheme  and 
modelof  the  adminiftration  of  Common  juftice  between  party 
and  pirty,  was  entirely  fettled  by  this  king^;  and  has 
continued  nearly  the  fame,  in  all  fucceeding  ages,  to  thig 
day;  abating  fome  few  alterations,  which  the  humour  or 
aecel&ty  of  fubfequent  times  hath  occafioned.  The  forms 
of  writSy  by  which  afiions  are  commenced,  were  pcrfeded 
in  his  Tcijpi,  and  eftablifhed  as  models  for  pofterity.  The 
pleadings,  confequent  upon  the  writs,  were  then  fhorty 
nervousi  and  perfpicuous;  not  intricate,  verbofe^  and  for- 
VXdl.  The  legal  treatifes,  written  in  his  time,  as  Britton, 
Fleta,  Hengham,  and  the  reft,  are^  for  the  moft  part,  Ia\v  at 
this  day;  or  at  leaft  tvere  (o,  ttll  the  alteration  of  tenures 
took  place»  And,  to  conclude,  it  is  from  this  period,  from  i 
the  exa£i:  ob/ervation  of  magna  carta,  rather  than  from  it^s 
making  pr  renewal,  in  the  days  of  his  grandfather  and  father, 
that  the  liberty  of  Engliflimen  began  again  to  rear  it's  head; 
though  the  weight  of  the  military  tenures  hung  heavy  upon 
it  for  many  ages  after* 

I  CANNOT  give  a  better  proof  of  the  excellence  of  his 
Conftitutions,  than  that  from  his  time  to  that  of  Henry  the 
cighth  thera  happened  very  few,  and  thofe  not  very  confider- 
able,  alterations  in  the  legal  forms  of  proceedings.  As  to 
matter  ol  fuhfiance:  the  old  Gothic  powers  of  ele£ling  thc 
principal  jfubordinatc  magiftrates>  the  (heriffsj  and  confer'* 
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vators  of  the  peace,  wcre  taken  from  thc  peoplc  in  tlic  relgus 
of  Edward  II  and  Edward  IIL;  and  juftices  of  thepeace 

I  wcrc  eftablifhed  inftead  of  the  latter.  In  the  reigh  alfo  of 
Edward  thc  third  the  parliament  is  fuppofed  moft  prd>ably  to 
have  afTumed  it's  prefentform;  bya  feparation  of  the  com-- 
Aions  from  the  lords.  The  ftatute  for  defining  and  afcertain- 
ing  trcafons  Was  onc  of  the  firft  produaions  of  this  new- 
modcUed  a^lTembly;  and  the  tranflation  of  the  law  procced- 
ings  from  Frcnch  into Latin  anothcr»  Much.alfo  v^as dofte, 
undcr  the  aufpices  of  .this  magnanimous  prince,  for  fefta- 
bliftiing  our  domeftic  manufa£lures;  by  prohibiting  the  ^- 
portation  of  Englifli  wool,  and  the  importation  or  wcar  of 
forcign  cloth  br  furs',  and  by  encouraging  clothworkers 
Irom  othcr  countries  to  fettle  hcrc-'  Nor  was  the  legiflature 
inattcntive  to  many  other  branchcs  of  commerce,  or  indeed 
to  commerce  in  general:  for,  in  particular,  it  enlarged  the 
credit  of  the  mcrchant,  by  introducing  thc  ftatute  ftaplc; 
whereby  he  might  the  more  readily  pledge  his  lands  for  the 
fecurity  of  his  mercantile  debts.  And,  as  pcrfonalproperty 
no^  grcw,  by  the  extenfion  of  trade,  to  be  much  more  con- 
'fidirable  than  formcrly,  care  was  takcn,  in  cafe  of  intefta- 
cies,  to  appoint  adminiftrators  particularly  nominated  by  the 
law;  todiftribute  that  perfonal  property  among  the  creditors 

*  and  kindrid  of  the  deccafed,  which  before  had  been  ufually 
applicd,  by  thc  officcrs  of  the  ordinary,  to  ufes  then  deno- 
minatid  pious.  Thc  ftatutes  alfo  of  praemunire^  fbr  effec- 
tually  depreffing  the  civil  power  of  ^e  popCjj  virere  tie  work 

I  of  this  and  the  fubfequcnt  reign.  And  the  eftabliflimcnt  of  a 
laborious  parochial  clergy,  by  the  endowftient  of  vicarages 
out  of  the  overgrown  poffcffions  of  the  monafteries,  added 
luftre  to  the  clofe  of  the  fourteenth  century :  though  the  feeds 
of  the  gencral  reformation,  which  were  thereby  firft  fown  in 
the  kingdom,  werc  almoft  overwhelmed  by  the  fpirit  of  per- 
fecution,  introduccd  into  the  laws  of  the  land  by  the  influencc 
6f  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  fevcnth,  the  civil  wa» 
and  difputed  titlcs  to  tlie  crowu  gavc  no  leifure  for  farthcr 
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jttridtc^d  improvemcnt:  ^*  namjiknt  lcges  infer^ arma.^~ And 
yet  it  is  to  thcfe  vcry  difputea  that  wc  owe  the  happy  lofs  of 
all  the  dominions  of  the  crown  on  the  continent  of  France  i 
which  turned  the  minds  of  ourfubfequent  princes  entirely  to 
4fMoeftic  c^ncems*  To  theft^  Ukewtfe  we  ow^  the  method 
of  barring  entaUs  by  the  fiAion  of  common  recoveriesy  invented  ' 
originaHyby  the  clcrgy,  to  evade  the  ftatutes  of  mortmainx 
hnt  introdnced  under  Edward  the  fourth,  for  the  purpofe  oT 
unfetteruQg  eftates,and  making  them  more  liablc  toforfeiture : 
while,ontheothcrhand,the  owners  cndeavoured  to  protefl 
thcm  by  thc  univerfal  eftabliihment  of  tdfes^  another  of  the 
fl^rical  invcntions, 

In  the  reign  of  kingHcnry  thc  feventh,  his  minifters  (not 
to  fay  the  king  himfelf)  were  morc  induftrious  in  huntiuj 
out  profecutions  upon  old  and  forgptten  penal  iaws,  in  order 
to  cxtort  money  from  thc  fubjeft,  than  in  framing  any  new 
beneficial  regulations.  For  the  diftinguiftiing  charafter  of 
tliis  reign,  was  that  of  amafling  treafurc  in  the  king's  coffers* 
by  every  means  that  could  be  devifcd :  and  almoft  cvery  al* 
ter^tion  in  the  laws,  however  falutary  or  otherwifc  in  their 
future  CQnfequences,  had  this  and  this  only  for  their  great  and 
immediatc  obje£k.  To  this  end  thc  court  of  ftar-chambcr  waa 
iiew-modellc4>  and  armed  ^ith  powers,  the  moft  dangerou^ 
and  uiiconftitutional,  over  the  perfons  and  propertics  of  the 
fubjeft.  Informations  were  ajlowcd  to  be  receivcd,  in  lieu 
of  indid:ments,  at  the  ailifeQ  and  feffions  of  the  peace,  ia 
order  to  multiply  fines  and  pe^uniary  penalties.  Thc  ftatute 
of  fincs  for  Janded  property  was  craftily  and  covertly  con- 
trived,  to  faciiitate  the  deftru£kion  of  entails,  and  make  the 
owners  of  real  eftates  more  capable  to  forfeit  as  well  as  to 
alienc.  The  benefit  of  clergy  (which  fo  often  rntervcncd  to 
(bop  attaindcrs  and  favc  the  inheritance)  was  now  allowcd 
only  onceto.lay  offenders,  who  only  could  have  inheritance$ 
to  lofc.  A  writ  ^icapias  was  permitted  in  all  adtions  on  the 
cafe,  and  tl^c  defendant  might  in  confcquence  be  outlawedj 
bccaufc  upon  fuch  outlawry  his  goods  became  thc  propcrty  of 
|he  crown,     In  (lioft,  there  is  hardly  a  ftatute  in  this  reign, 
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intrbdu&ive  of  a  new  law  or  modiiying  the  old,  but  what 
either  dir^Sdj  or  obliquely  tended  to  the  emolument  of  the 
exchequen 

IV.  This  brings  u$  to  tHe  fourth  period  of  our  legal  hif? 
torjyviz.  the  reformation  of  xeltgion,  under  Henry  the  eighth, 
and  his  children;  which  ppens  an  entirely  new  fcene  in  ecr 
defiaftical  mattenf^  iht  ufurpcd  power  of  the  pope  being  now 
for  ever  routed  and  deftroyed,  all  his  connexions  with  this 
ifland  cut  off,  the  crown  reftored  to  it's  fupremacy  over  fpiv 
ritual  men  ahd  caufes» and the  patronageof  biihopricksbeing 
I  once  more  indifputably  vefted  in  the  king.  And,  had  tha 
fpiritual  courts  been  at  this  time  re-united  to  che  civil,  we 
fhould  have  feen  the  old  Saxon  conftitution  with  regard  to 
eccle/iafikal  poHty  complctely  reftored, 

WiTH  rcgard  alfo  to  our  eivil  poHty,  the  ftatute  of  wills, 
and  the  ftatute  of  ufes,  (bgth  pafled  in  tbe  reignof  this  prince) 
made  a  great  alteration  as  to  property :  the  former,  by  allow* 
ing  thc  deyife  of  rcal  eftates  by  will,  which  before  was  in  ge- 
neral  fbrbiddcnj  thc  latteri  by  cndcavouring  to  deftroy  the 
intricate  niccty  of  ufesy  though  thc  nairownefs  and  pedantry 
of  the courts of  common law preventcd this ftatute^firom hav- 
ing  it^s  fuU  beneficial  tStfk.  And  thence  the  courts  of  equity 
afltimed  a  jurifdifiion,  didated  by  common  juftice  and  com-^ 
Bidn  fenfe:  which,  however  arbitrarily  exercifed  or  produc- 
tive  of  jealouiies  in  it's  infancy,  has  at  length  been  matured 
into  a  moft  elegant  fyftem  oJF  national  jurifprudencei  th^ 
principles  of  which  (notwithftanding  they^maydifler  in  forms) 
are  ndw  equaliy  adopted  by  the  courts  of  both  law  and  equi^ 
ty .  From  the  ft  c^tute  of  ufes,  and  anothcr  ftatute  of  the  fame 
antiquity,  (which  prote£ted  efta^s  for  years  from  being  de- 
ftroyed  by  the  reverfioner)  a  vemarkable  alters^tion  took  placo 
in  the  mode  of  conveyancing:  Ae  antient  aflqrance  by  feofi^ 
ment  and  livery  upon  the  land  being  npw  very  feldom  prac- 
ti^d,  {ince  the  more  eafy  ^nd  more  private  inyeiition  of  tranf- 
fcrring  property,  by  fccret  conveyances  to  ufes,  and  long 
tcrms  of  years  being  npw  continyally  created  in  moptgages 
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and  family  fettlcmctits,  which  may  ))C  moulded  to  a  thoiifand 
ufcful  purpofcs  by  thc  ingenuity  of  an  ablc  artiiL 

The  farther  attacks  in  this  rcign  upon  the  ipAmunity  cf  ef- 
tates-tail,  vrhich  reduccd  thcm  to  littlc  more  than  thc  condi- 
tional  fees  at  the  common  Iaw,bcfere  the  paffing  of  the  ftatute 
de  donis:  the  eftablifhmcnt  of  recognizances  in  the  natureof  a 
ftatutc-ftaplCjfor  facilitating  the  raifing  of  moneyupon  landed 
fccurity;  and  rhc  introduflion  of  the  bankrupt  laws,  as  wcU  | 
for  the  punifhment  of  thc  fraudulcnt,  as  the  rclief  of  the  uii- 
fortunatc,  tradcr;  all  thefe  werc  capital  alterations  of  our  le- 
gal  polity,  and  highly  convenient  to  that  charaAcr,  which 
the  Englifli  began  now  to  re-affume,  of  a  great  CQmmcrcial 
people.  The  incorporation  of  Wales  with  England,  and 
the  niorc  uniform  adminlftration  of  jufticc,  by  dcftroying 
fomc  counties  palatine,  and  abridging  thc  unrcafonablc  pri- 
vileges  of  fuch  as  rcmained,  addcd  dignity  and  ftrength  to 
the  moparchy :  and,  togcther  with  the  numcrous  improvc» 
ments  bcfore  obfcrvcd  upon,  and  the  redrefs  of  many  griev- 
anccs  and  opprcflions  which  had  becn  introduced  by  his  fa^ 
dier,  will  ever  make  the  adminiftration  of  Hcnry  VIII  a  very 
diftinguiflied  aera  in  thc  annals  of  juridical  hiftory. 

It  muft  bc  however  remarkcd,  that  (particularly  Ift  hl$ 
latcr  ycars)  the  royal  prerogative  was  thcn  ftraijxed  to  a  * 
▼cry  tyranniiGal  and  opprcflive  height;  and,  what  was  the 
worft  circumftance,  it*fi  cncroachmcnts  were  eftablifiied  by 
kw,  undcr  the  fan£fcion  of  thofe  pufiUanimous  parliamcnts, 
oneof  which  to  it's  cternal  difgrace  pafied  a  ftatyte,  whefcby  | 
it  was  cna£i:cd  that  thc  king^s  proclamations  fliould  have  the 
forcc  of  ads  of  parliamcnt;  and  others  concurred  in  tht 
creation  of  that  amazing  heap  of  wiid  and  new-fangled  ttea« 
fons,  which  were  flightly  touchcd  upon  in  a  fonner  chap* 
ter  ^  Happily  for  thc  nation,  this  arbitrary  reign  was  fucceed- 
ed  by  the  minority  of  an  amiable  prince ;  during  tho  fliort  fun- 
fliine  of  which,grcatpartof  thefe  extravagant  lawswere  re. 
pealcd.  And,  to  do  juftice  to  the  fliortcr  rcign  of  queenMarvj 

1  See  pag.  86« 

E  e  4  maoy^ 


4^  s  P  V  B  X,  I  c  Boqai  IV^ 

many  ialutary  &nd  popular  law3,  in  clvil  matters,  were  made 
under  her  adminiftration;  perhaps  the  better  tg  reconcik  the 
people  to  the  bloody  meafures  which  ihe  was  induced  to  pur- 
fue,  for  the  «xe^ftablifhmcnt  bf  religious  flavery :  the  well* 
concerted  fchemes  for  effe£fcing  which,  were  (through  the 
providence  of  God)  defeated  by  the  feafonable  acceflion  of 
queen  Elizabeth. 

I  The  religious  liberties  of  the  nation  being,  by  that  happy 
cvent,  eftablifhed  (we  truft)  on  an  eternal  bafisj  (though 
obliged  in  their  infancy  to  be  guarded,  againft  papifts  and 
otlier  non-conformifts>  by  laws  of  too  fanguinary  a  natuie) 
the  foreft  laws  baving  fallen  into  difufe;  and  the  adminiftra- 
tion  of  civil  rights  in  the  courts  of  juftice  being  carried  on  in 
a  regular  courfe,  according  to  thc  wife  inftitutions  of  king 
Edward  the  firft,  without  any  material  innovationsj  all  the 
principal  grievances  introduced  by  the  Norman  conqueft 
feem  to  have  been  gradually  fliaken  off,  and  our  Sai^on  con- 
fiitution  reftored,  with  confiderable  improvements :  exccpt 
only  inthe  continuation  of  the-military  tenures,  and  a  few 
pther  points>  which  ftill  armed  the  crown  with  a  very  op- 
prelfive  and  dangerous  prerogativc.  It  is  alfo  to  be  remarked, 
that  the  fpirit  of  enriching  the  clergy  and  endowing  religious 
houfes  had  (through  the  formcr  abufe  of  it)  gone  over  to  fuch 
^  contrary  extreme,  and  the  princes  of  the  houfe  of  TudoTi* 
and  their  favourites  had  failen  with  fuchavidity  uponthe  fpoils 
of  the  church,  th^t  a  deccnt  and  honourable  maintenance 
was  wanting  tci  manybf  the  biihops.and  clergy.  This  pro- 
duced  the  rejiraining  ftatutes,  to  prevent  the  alienations  o£ 

j   lands  and  tithes  belpnging  to  the  church  and  univerfities.  Thc 

^iumber  of  indigent  perfons  being  alfo  greatly  increafed,  by 

witkdrawing  the  alms  of  the  monafteries,  a  plan  was  formed 

in  the  reign  of  queen  Elizabeth,  more  humane  and  beneficial 

than  even  feeding  and  cloathing  of  millions;  by  affording 

them  the  means  (with  proper  induftry)  to  feed  and  to  cloath 

themfelves.    And,  the  farther  any  fubfequent  plans  for  main-f 

taining  the  poor  have  departed  from  this  inftitution,  the  more 

impraaicable  and  even  pernicious  their  vifionary  attempts 

havc  proved. 

How* 
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HowEVPR,  confidering  Ae  reign  6f  quec»had  acquircd, 
z  great  and  political  view,  Mre  have  no  rcafon  tijns  or.opprefr» 
fubfequent  aUcr?itio«8  in  the  Englifh  conftit^  exchequcr, 
tliongh  in  gcner^ fce  w^» a wife and  exccllent  pbeing freed 
I$>ved  her  pcoplej  though  in  hcr  time  trade  flourili|inediately 
incrcafed,  thehwf  wcre  dnly  adminiftercd,  thc  n  preroga- 
refpe£ied  abroa^»  *ad  the  people  happy  at  homc ;  ^^jjj  i^fg 
increafe  of  the  powcr  of  the  ftar-chamber,  and  the  c^eight 
of  the  high  comxniilion  court  in  mattcrs  ecclcfiafticali  years  I 
the  work  of  her  rcign,  She  alfo  kept  her  parliament^teft 
very  awful  diftance :  and  in  ^iany  particulars  fhe,  a|  tii^ath 
would  carry  the  prerogative  as  high  as  her  moft  arbitrary  pwj 
deceflbrs.  It  is  true,  flie  very  feldom,  exerted  this  prerog^ 
tive,  fo  as  to  opprefs  individuals*,  but  ftill  flie  had  it  to  cxcrt^ 
^nd  therefore  the  felicity  of  her  reign  depended  more  on  her 
want  of  opportunity  and  iucli^iation,  than  want  of  powcr,  to 
play  the  tyrant.  This  is  a  high  encomium  on  her  merit;  but 
at  the  fame  time  it  is  fufllcient  to  fliew,  that  thefe  were  not 
thofe  golden  days  of  genuine  liberty  thiit  we  formerly  werc 
taught  to  believe:  for,  furely,  thc  true  liberty  of  thc  fubjedt  J 
confifts  not  fo  much  in  thc  gracious  behayiour,  as  in  the  li^ 
jnitted  powcr,  of  the  fovercign, 

The  great  revolutions  that  had^happened,  in  manncrs.  and 
in  property,  had  paved  the  way,  by  imperccptible  yet  fure: 
dcgrees,  for  as  great  a  revolution  ingovernment:  yet,  white 
that  revolution  was  effeding,  the  crown  became  more  arbi-^ 
trary  than  ever,  by  th^  progrefs  of  thofe  very  means.which: 
afterwards  reduced  it's  power.  It  is  ohyious  to  every  obfcrver,  | 
that,  till  the  clofe  of  the  Lancaftriari  civil  wars,  the  pro^ 
perty  and  the  power  of  -the  nation  were  chiefly  divided  be- 
twecn  the  king,  the  nobiiity,  ^ni  the  clergy.    The  com-- 
mons  were  generally  in  a  ftate  of  great  ignoranqs-,  their  per-» 
fonal  weahh,  before  the  cxtenfion  bf  trade,  was  compara-. 
tively  fmall",  and  the  nature  of  their  landed  property  was 
fuch,  as  kept  them  in  continual  dependpnce  upon  their  feodal 
Jord,  being  ufually  fomt?  powerful  baion,  fome  opulcnt  abbey, 
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many  &lutary^  V    ^  ^  „^^^^  ^^  ^ 

under  her  ad|f^  ^  ^  ^^  whole  confti. 

people  to  tl^/^^^^^^^^   ^^  >ral  equality,  'and 

concertecL^^c       ^V  .treatedastheheight 

provideij  <^^  ?  ^. ''-:  -tors  heard,  with  detlft. 

queen  j['o^  %^^  <?^  .its  nidely  ddivered,  and: 

I      Tifo  ^  ^  '^  ^  by  the  Tiolence  of  a  Cadc 

cven'  •  ^o  ''^  ^c  bcen  applauded,  with  a  zeal 

obiy     %  **^^  foftencd  and  recommended  by 

Q^  ^^  .eration,  and  the  arguments  of  a  Sid* 

ju  i  A^ltoa. 

K  Aing,  by  the  invcntion  of  printing  and  the 

^ious  reformation,  bcgan  to  bc  univerfaliy  difle- 

»tf n  trade  and  navigation  wcrc  fuddenly  carricd  to 

^g  extent,  by  the  ufe  of  the  compafs  and  the  confe- 

afcovery  o.f  the  Indies;  the  minds  of  men,  thus  cn- 

.ened  by  fcience  and  enlarged  by  obfervation  and  travel, 

jgan  to  entertain  a  more  juft  opinion  of  the  dignity  arid  rights 

of  mankind.     An  inundation  of  wealth  fiowed  in  upon  the 

Sierchaiits,  ^d  middling  rankj  while  the  two  greateftates  of 

the  kingdom,  which  formerly  had  balanced  thc  prerogativCj 

thc  nobility  and  clergy,  were  grcatly  impovcriflied  and  weak- 

ehed*    Tbe  popifh  clcrgy,    dete£led   in  their  frauds  and 

abufes,  expofed  to  the  refentnaent  of  the  populace,  and  ftrip* 

ped  of  thcir  lands  and  revenues,  ftood  trembling  fqr  their 

iFcry  cxiftencc.    Thc  nobles,  enervated  by  the  refinemcnts  of 

luxury,  (which  knowledgo,  foreign  travel,  and  the  progrefs 

of  the  politer  arts,  are  too  apt  to  introduce  with  themfclvcs) 

imd  fired  with  difdain  at  being  rivalled  in  magnificenge  by  the 

opulent  citizens,  fell  ifito  cnormous  expences  t  to  gratify 

which  thcy  wcrc  permitted,  by  the  policy  of  the  times,  tb 

diflipate  thcir  overgrown  eftates,  and  alicnate  their  ancient 

patrimonies.    TbisgraduallyTeduccd  their  power  and  their 

influencc  within  a  very  moderate  bound:  while  the  king,  by 

the  fpoil  of  the  monafterics  and  the  great  increafe  of  the  cu& 

toms,  grcw  rich,  indcpendent,  and  haughty :  and  the  comr 

5  mons 
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ilions  were  not  yct  fenfible  of  the  ftrength  they  had  acquiredy 
nor  urged  to  cxamine  it's  cxtent  by  new  burthens  or.  opprefc 
ijve  taxations,  durtng  the  fudden  opulence  of  the  exchequer, 
Intent  upon  acquiring  new  riches^  and  happy  in  being  freed 
{|X>m  the  infolence  and  tyrannyof  theorders  more  immediately 
above  them,  tfaey  never  dreamed  of  oppofing  the  preroga- 
tive,  to  which  they  had  been  fo  little  accuftomed;  much  lefs 
of  taking  the  lead  in  oppofition,  to  which  by  their  weight 
and  their  property  they  were  now  entitled.  The  latter  years  | 
of  Henry  the  cighth  were  therefore  the  times  of  the  greateft 
defpot jfrp,  that  have  bcen  I^nown  in  this  ifland  fince  thc  death 
of  Willi^m  the  Norman :  the  prerogative,  as  it  then  ftood 
by  common  la^,  (^nd  niuch  rnore  when  extended  by  a£k 
of  parlian^cnt)  being  tqo  lar^c  to  be  endured  in  a  land  of 
libertyr 

QuEEN  Elizabeth,  and  the  intermediate  princes  of  the  Tu- 
dor  line,  had  almoft  thc  fame  legal  powers,  and  fometimes 
cxerted  them  as  roughly,  as  ther  father  king  Henry  the 
cighthr  Suf  thc  critical  fituation  of  that  princefs  with  re- 
gardyto  her  legitiinacy,  hcr  religion,  hcr  enmity  with  Spain, 
and  hcr  jealoufy  of  the  q^een  of  Scots,  occafioned  greater 
caution  in  her  conduft,  She  probably,  or  her  able  advifcrs, 
had  penetration  enough  to  difcem  how  the  power  of  thc 
kingdom  had  gradually  ihiftcd  it's  channel,  and  wifdom 
cnough  not  to  provoke  the  commons  to  difcover  and  feel 
ihcir  ftrength.  She  therefoi?edrew  a  veil  over  thc  odious  part 
of  prerogativej  which  was  never  wantonly  thrown  afide,  but 
only  to  anfwer  fome  important  purpofe :  and,  though  thc 
royal  treafury  no  longer  overflowed  withthe  wealth  of  thc 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
tp  qnrich  thc  people,  Ihe  aflted  for  fupplies  with  fuch  mo- 
deratipn,  and  managcd  them  wijh  fp  much  oeconomy,  that 
the  common^  were  happy  in  pbliging  her.  Such,  in  Ihort, 
were  her  circumftances,  her  neceflities,  her  wifdom,  and  her 
good  difpofition,  that  never  did  a  prince  fo  long  andfo  en-* 
tirely,  for  the  fpace  of  half  a  ccatury  together,  rcign  in  thc 
iffedions  of  the  people. 

On 
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On  thc  acceflion  of  king  James  I,  no  ncw  dcgrec  of  royal 
power  was  added  to,  or  cxercifed  by,  himi  but  fuch  a  fceptrc 
was  too  weighty  to  bc  wielded  by  fuch  a  hand.  Thc  unrca<« 
fonable  and  imprudent  exertion  of  what  was  thcn  decmed  to 
he  prerogative,  upon  trivial  and  unworthy  occaGons,  znA 
the  claim  of  a  more  abfolutc  power  inherent  in  thc  kingl^ 
ofiice  than  had  cvcr  been  carried  into  pra£lice,foon  awakened 
l  the  flecping  lion,  Thc  peoplc  hcard  with  aftoniihment  doo- 
trines  preached  from  the  throne  and  thc  pulpit,  fubverfive  of 
libcrty  and  property,  and  all  the  natural  rights  of  humanity. 
They  cxamined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fallacioufly  fupported:  and  common  reafon  af«* 
fured  them,  that,  if  it  were  of  human  origin,  no  conftitu-* 
tion  could  eftablifli  it  without  power  of  rcvoc^tion,  no  prc- 
ccdent  could  fauftify,  no  length  of  timc  could  confii^m  it^ 
The  leaders  felt  the  pulfe  of  the  nation,  and  fbund  thcy  had 
alniity  as  well  as  inclination  to  refift  it:  and  accordingfy  re^ 
fifted  and  oppofed  it,  whenever  the  pufiUanimous  tcmper  of 
the  reigning  monarch  had  courage  to  put  it  to  the  trial*,  and 
tliey  gained  fome  little  viftories  in  the  cafes  of  concealments, 
monopiolies,  and  the  difpenfing  power.  In  the  mean  time, 
very  little  was  done  for  the  improvcment  of  private  juftice, 
except  the  abolition  of  fanftuaries,  and  the  extenfion  of  the 
fcinkrupt  laws,  the  limitation  of  fuits.and  adtions,  and  the 
rcgulating  of  informations  upon  penal  ftatutes.  For  I  can-. 
not  clafs  the  laws  againft  witchcraft  and  conjuration^under 
thc  head  of  improvements-,  nor  did  the  difputc  between 
lord  Ellefmere  and  fir  Edward  Coke,  conceming  the  powers 
of  the  court  of  chanccry,  tend  miich  to  the  advancen\ent  of 
juftice. 

j  Indeed  when  Charlcs  thc  firft  fucceeded  to  thc  crown  of 
his  father,  and  attempted  to  rcvive  fome  enormities,  which 
had  bcen  dormant  in  the  teign  of  king  James,  the  loans  and 
benevolences  extorted  from  the  fubjeft,  the  arbitrary  imprifon- 
ments  for  refufal,  the  exertion  of  martial  law  in  timc  of  peace, 
and  other  domeftic  grievances,  douded  the  morning  of  that 

mifguided 
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mirguided  prince^srcign;  which,thckigh  thc  noon  of"it  began 
a  little  to  brighten,  at  laft  went  down  in  blood,  and  left  the 
whole  kingdom  in  darknefs.  It  muft  be  acknowleged  that, 
by  the  petition  of  right,  enafted  to  abolifti  thefe  encroach-^ 
ments,  the  Englifti  conftitution  received  great  alteration  and 
improvement.  But  there  ftill  remained  the  lateiit  power  of 
the  foreft  la^ws^  which  the  crown  moft  unfeafonably  revived. 
Thc  legal  jurifdiftion  of  the  ftar-chamber  and  high  commiC- 
fion  courts  was  alfo  extremely  great;  though  their  ufurped 
authority  was  ftiil  greater^  Ahd,  if  wt  add  to  thefe  the  dif-  ( 
ufe  of  parliaments,  the  ill-timed  zeal  and  defpotic  proceed- 
ings  of  the  ecclefiaftical  governors  in  matters  of  mere  indifc 
ference,  together  with  thc  arbitrary  levies  .of  torinage  and 
poundage,  fliip-money,  and  other  projefts,  we  may  fee 
grounds  moft  amply  fufficicnt  for  fceking  fedrefs  in  a  legal 
conftitutional  way.  This  redrefs,  when  fought,  was  alfo 
conftitutionally  giyen:  for  all  thefeoppreflions  wereaftually 
aboliftied  by  the  king  in  parHament,  before  the  rcbellion 
btokc  out,  by  the  feveral  ftatutes  for  triennial  parliamcnts, 
for  aboliftiing  the  ftar-chambcr  and  high  commiffioh  courtff^ 
for  afcertaining  the  extent  of  forefts  and  foreft-laws,  for  re* 
nouncing  fliip-money  and  other  exadlions,  and  for  giving  up 
tliC  prerogative  of  kiiighting  the  king's  tenarits  in  capite  m 
4X>arequence  of  their  feodal  tenures:  though  it  muft  be  ac- 
knowleged  that  thefe  conceflions  werenotmadewithfogood 
a  gtacc,  as  to  conciliate  the  confidence  of  the  people.  U13- 
forCunately,  cither  by  hi$  own  mifmanagement,  or  by  the 
atts  of  hls  ^nemies,  the  king  had  loft  the  reputation  of  jSnce* 
rity ;  which  is  the  greateft  unhappinefs  that  cau  befal  a  princc. 
*Though  he  fdrmerly  had  (Iraincd  his  prerogative,  not  only  be- 
yond  what  the  genius  of  the  prcfent  times  would  bear,  but 
alfo  bcyond  thc  examples  of  former  ages,  he  had  now  con- 
fented  to  reduce  it  to  a  lower  ebb  than  wa^s  confiftent  with 
iHonarchical  govemmcnt*  A  conduft  fo  oppofite  tohis  temper 
amd  jarihciples,  joined  withfome  rafli  afticns  and  unguarded 
Ckpreffions,  made  the  pcople  fufpeft  that  this  condefcenfion 
was  mcrely  temporaty.  Fluftied  therefore  with  the  fuccefj^ 
tihey  had  gained,  fireti  wfth  tefentmeiu  for  paft  oppreflions^ 

and 
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smd  dreading  the  confcquences  if  the  king  (hould  regain  his 
power^  the  popular  leaders  (who  in  all  ages  have  called  theni' 
felvesthe  people)  began  to  grow  infolent  and  ungovemable: 
their  infolence  foon  rendered  them  defperate:  and  defpair  at 
length  forced  them  to  join  with  a  fet  of  military  hypocrites 
and  enthufiaftsj  who  overtumed  the  church  and  monarchyy 
and  proceeded  with  deliberate  (blemnity  to  th€  trial  atid  mur- 
der  of  their  foyereign.  • 

I  FAss  by  the  cmde  and  abortive  fchemes  for  amending 
the  laws  in  the  times  of  confufion  which  fbUowed;  the  moft 
promifing  and  fenfible  whereof  (fuch  as  the  eftabliihment  of 
liew  trialsy  the  abolition  of  feodal  tenuresi  the  a£^  of  navi-* 
gatiouy  and  fome  others)  were  adopted  in  the 

V.  FiFTH  period,  which  I  am  iiext  to  mention,  v/z.  aftcr 
the  reftoration  of  king  Charles  II.  Immedbtely  upon  which| 
the  principal  remaining  grievance,  the  do£l;rine  and  confe* 
quences  of  military  tenures,  were  taken  away  knd  aboliihed, 
except  ih  the  inftance  of  corruption  of  inheritable  blood, 
upon  attainder  of  treafon  and  felony.  And  though  the  mo-^ 
narch,  in  whofe  perfon  the  royal  govemment  was  reftored» 
and  with  it  our  antient  conftitution,  deferves  no  commenda- 
)  tion  from  pofterity,  yct  in  his  reign,  (wicked,  fanguinary, 
and  turbulent  as  it  was)  the  concurrence  of  happy  circum»^ 
ftances  was  fuch,  that  from  thence  we  may  date  not  only  the 
re-eftablifhment  of  our  church  and  monarchy,  but  alfo  the 
cbmplete  reftitution  of  Englifli  liberty,  for  the  firft  time, 
Cnce  it's  total  abolition  at  the  conqueft.  For  therein  notonly 
thefe  flavi(h  tenures,  the  badge  of  foreign  dominion,  with  all 
their  oppreflive  appendages,  were  removed  from  incumbering 
the  eftates  of  the  fubje£l;  but  alfo  an  additional  fecurity  of 
his  perfon  from  imprifonment  was  obtaincd,  by  that  great 
bulwark  of  our  conftitution,  the  haheas  corpus  a£t.  Thefe  two 
ftatutes^with  regard  to  our  property  and  perfons,form  a  fecond 
friagna  cartay  as  beneficial  and  e(Fe£):ual  as  that  of  Running* 
Mead.  That  only  pruned  the  luxuriances  of  the  feodal  fyC- 
tem;  but  the  ftatute  of  Charles  the  fecond  extirpated  all  it's 

fiaverics^ 
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ilaveries;  except  perhaps  in  copyhold  tenure}  aiid  there  alfb 
they  are  now  in  great  meafure  enervated  by  gradual  cuftomf 
and  the  interpofition  of  our  courts  of  juftice.  Magna  Carta  \ 
only,  in  general  tprms,  declared,  that  no  man  (hall  be  im* 
prifoned  contrary  to  law:  thciabeas  corpus  zQt  points  him  out 
efie£lual  means,  as  well  to  releafe  himfelf,  though  committed 
even  by  the  king  iii  council»  as  to  puniib  all  thofe  who  fhall 
thus  unconftitutionally  mifufe  him. 

To  thefe  I  may  add  the  abolition  of  the  prerogative$  of  { 
purveyance  and  pre-emption^  the  ftatute  for  holding  trien- 
nial  pariiaments;  the  teft  and  corporation  a£ls,  which  fecure 
both  our  civil  and  religious  liberties;  the  abolition  of  the 
writ  de  haeretico  comhurendo:  the  ftatute  of  frauds  and  perju- 
^ies,  a  great  and  neceffary  fecurity  to  private  property ;  the 
ftatute  for  diftribution  of  inteftates'  eftates;  and  that  of 
amendments  and  jeofails^  which  cut  ofF  thofe  fuperfluous 
nicetfes  which  fo  long  had  difgraced  our  courts;  together  with 
many  other  wholefome  a£ls  that  were  pafTed  in  this  reign, 
for  the  benefit  of  navigation  and  the  improvement  of  foreign 
commerce:  and  the  whole,  when  we  likewife  coniider  the 
freedom  from  taxes  and  armies  which  the  fubjefl:  then  enjoycd, 
will  be  fuflicient  to  demonftrate  this  truth,  <<  that  the  con- 1 
^  ftitution  of  England  had  arrived  to  it's  full  vigouri  and 
•*  the  true  balance  between  liberty  and  prerogative  was  hap- 
*^^  pily  eftabiiftied  by  laiVf  in  the  reign  of  king  Charies  the 
«  fecond." 

It  is  far  from  my  intentipn  to  palliate  or  dcfend  many  very 
iniquitous  proceedings,  contrary  to  aU  law,  in  that  reigti, 
through  the  artifice  of  wicked  politicians,  both  in  and  out  of 
cmployment.  What  fcems  inconteftable  is  this,  that  by  the  \ 
law^^  as  it  then  ftood,  (notwithftanding  fome  invidious,  nay 
dangerous,  branches  of  the  prerogative  have  fince  been  lopped 

I      ^  The  point    of  time  at  which  I  and  that  for  licenfing  the  prefs  had  ex- 

would  chafeto  fixthis/i&«orrr<V<i/perfec-  pired  :  though  the  years  which  imme- 

tionof  our  pub!iclaw,istheyear  1679;  ^atrl/ followed  it  were  tlmes  df  gre^t 
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«fiv  and  tlic  reft  morc  cleariy  defined)  thc  peo|>Ie  had  as  largc 
z  portion  of  real  libertyi  as  is  confiftent  with  a  ftate  of  ibcietyf 
and  fiifficient  power,  refiding  in  their  own  hands^  to  aflerf 
and  preferve  that  liberty,  if  invaded  by  the  royal  prcrogativc. 
For  which  f  need  but  appeal  to  the  memorable  cataftrophe  of 
tlie  next  reign.  For  whea  king  Charles's  deluded  brother 
att^mptisd^  enflave  the  nation,  he  found  it  was  beyond  his 
power:  the  people  both  could,  and  did,  refift  him;  and,  in 
confequence  of  fuch  refiftance,  obliged  him  to  quit  his  cn- 
terprize  and  his  throne  togcther.  Which  introduces  us  to 
the  laft  period  of  our  legal  hiftory;  viz. 

* 

(  VI.  From  the  revolution  in  1688  to  the  prefent  time.  In 
this  period  many  laws  have  paffed;  as  the  bill  of  right^,  thc 
toleration  a£t,  the  a<S  of  fettlement  with  it's  conditions,  thc 
z&  for  uniting  England  with  Scotland,  and  fomc  others: 
which  have  afferted  our  liberties  in  more  clear  and  emphatical 
tcrms;  have  regulated  the  fuccellion  of  the  crown  by  parlia- 
ment,as  theexigencies  of  religious  and  civil  freedomrequired^ 
have  confirmed,  and  exemplified,  the  doGrine  of  rcfiftance, 
when  the  executive  magiftrate  endeavours  to  fubvert  the  con- 
ftitution;  have  maintained  the  fuperiority  of  thc  laws  abovc 
the  king,  by  pronouncing  his  difpenfing  power  to  be  illegal; 
bave  indulged  tender  confciences  with  every  religious  liberty, 
confiftent  withthe  fafety  of  the  ftate;  have  eftabliflxed  trien- 
Biali^fince  turned  into  feptennial,  eleftiQns  of  members  to 
ferve  in  parliament;  have  excluded  certain  ofEcers  from  thc 
houfe  of  commons:  have  reftrained  the  king's  pardon  from 
gbftru£ting  parliamentary  impeachments ;  have  imparted  to 
all  thelords  an  equal  right  of  trying  their  fellow-peers;  havc 
rcgulated  trials  for  high  treafon;  have  afforded  our  pofterity 
a  hope  that  corruption  of  blood  may  one  day  bc  aboliflied 
and  forgotten;  have  (by  the  defire  of  his  prefent  majefty) 
fct  bounds  to  the  civil  lift,  and  placed  the  adminiftrajtion  of 
that  revenue  in  hands  that  are  accountable  to  parliament  ; 
and  have  (by  the  lil:e  defire)  made  the  judges  completely 
independent  of  the  king,  his  minifters,  and  his  fucceffors»- 
Yct,  though  thefe  provifions  have,  in  appearance  and  nomi-» 

nally» 
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rially,  reduced  the  ftrength  of  the  executivc  power  to  amuch 
lower  ebb  than  In  the  preceding  period ;  if  on  the  other  hand 
we  throw  into  the  oppofite  fcale  (what  perhaps  the  immode- 
rate  redudlion  of  the  antient  prerogative  may  have  rendered 
in  fome  degree  neceffary)  the  vaft  acquifitionof  force,  arifing 
from  the  riot-aft,  and  the  annual  expedience  of  a  ftanding 
army  5  and  the  vaft  acquifition  of  perfonal  attachment,  arif- 
ing  from  the  magnitude  of  the  national  debt,  and  the  manner' 
of  levying  thofe  yearly  millions  that  are  appropriated  to  pay 
the  intereft ;  we  ftiall  find  that  tlic  crown  has,  gradually  and  | 
imperceptibly  gained  almoft  as  much  in  influence,  as  it  has 
apparently  loft  in  prerogative. 

The  chief  alterations  of  moment  (for  the  time  would 
fail  me  to  defcend  jo  minutiae)  in  the  adminiftration  of  private 
juftice  during  this  period,  are  the  folemn  recognition  of  the 
law  of  nations  with  refpeft  to  the  rights  of  embaffadors :  the 
cutting  off,  by  the  ftatute  for  the  amendment  of  the  law,  a 
vaft  number  of  excrefcences,  that  in  procefs  of  time  had 
fprung  out  of  the  praftical  part  of  it :  the  proteftion  of  cor-  ' 
porate  rights  by  the  improvements  in  writs  of  mandatnusy  and 
informations  in  nature  of  quo  ivarranto :  the  regulations  of 
trials  by  jury,  and  tlie  admitting  witneffes  for  prifoners  upon 
oath  ;  the  farther  reftraiuts  upon  alienation  of  lands  in  mort- 
main  :  the  annihilation  of  the  terrible  judgmentof  p^w^yir/ 
et  dure :  the  extenfion  of  the  benefit  of  clergy,  by  abolifliing 
thc  pedantic  criterion  of  reading :  the  countcrbalance  to  I 
this  mercy,  by  the  vaft  increafe  of  capital  punifliment :  the 
new  and  effeftual  methods  for  the  fpeedy  recovery  of  rents  : 
the  improvements  which  have  been  made  in  ejeftments  for 
the  trying  of  titles :  the  introduftion  and  eftabliflimcnt  of  pa- 
per  credit,  by  indorfements  upon  bills  and  notes,  which  have 
fliewn  the  legal  poffibility  and  convenience  (which  our  an- 
ceftors  fo  long  doubted)  of  afligning  a  ciofe  in  aBion  :  the 
tranfiation  of  all  legal  proceedings  into  the  Englifli  language : 
the  ereftion  of  courts  of  confcience  for  recovering  fmall  | 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts:  the  greatfyftem  of  marinejurifprudencej 
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of  which  thc  foundations  have  been  laid,  by  clearly  deve- 
lopitig  the  principles  on  which  pplicies  of  infurancc  are 
founded,  and  by  happily  applying  thofe  principles  to  parti- 
cular  cafes :.  and,«  laftly,  the  liberality  of  fentiment,  which 
(though  late)  has  now  taken  poffeffion  of  our  courts  of  com- 
mon  Jaw,  and  induced  them  to  adopt  (where  fafts  can  be 
clearly  afcertained)  the  fame  principles  of  redrefs  as  havc 
prevailed  in  our  courts  of  equity,  from  thc  time  that  lord 
Nottingham  prefidcd  there  ;  and  this,  not  only  where  fpe- » 
cially  impowered  by  particuIaT  ftatutes,  (as  in  the  cafe  of 
bonds,  mortgages,  and  fet-offii)  but  by  extending  the  re- 
medial  influence  of  the  equitable  writ  of  trefpafs  on  the  cafcj, 
according  to  it's  primitive  inftitution  by  king  Edward  the 
firft,  to  almoft  every  inftance  of  injuftice  not  remedied  by 
any  othcr  procefs.  And  thefe,  I  think,  are  all  the  material 
alteri.tlpns  that  have  happened  with  refpeft  to  private  juf» 
tice,  in  the  courfe  of  the  prefent  ccntury. 

Thus  therefore,  for  the  amufement  and  inftruftion  of  the; 
ftudent,  I  have  endeavoured  to  delineate  forne  rude  outlixies  of 
a  plan  for  the  hiftory  of  our  laws  and  libertiea;  from  their  firft 
rife,  and  gradual  progrefs,  among  our  Britifli  and  Saxon  an-» 
ceftors,  till  their  total  eclipfe  at  the  Norman  conqueft ;  fron; 
which  they  have  gradually  emerged,  and  rifen  to  the  pcrfec- 
tion  they  «ow  enjoy,  at  different  periods  of  time.  We  have 
feen,  in  the  courfe  of  our  inquiries,  in  this  and  the  former 
volumes,  that  the  fundamental  maxims  and  rules  of  thc  law, 
which  regard  the  rights  pf  perfons,  and  the  rights  of  things, 
the  private  injurie3  that  may  be  offered  to  both,  and  the 
crimes  which  affeft  the  public,  have  been  and  arc  every  day 
improving,  and  are  now  fraught  with  the  accumulated  wif- 
}  dom  of  ages :  that  the  forms  of  adminiftering  juftice  camc  to 
perfeftion  undcr  Edward  the  firft  ;  and  have  not  been  much 
varied,  nor  always  for  the  better,  fince :  that  our  religious 
liberties  wcre  fully  eftabUflied  at  the  reformation :  but  that 
the  rccovery  of  our  civil  and  political  liberties  was  a  work  of 
longer  tlme  j  they  not  being  thort^^ghly  and  completcly  re-  . 
gained,  tiU  aftet  thc  reftoration  of  king  Charles,  nor  fully 
7  and 
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and  cxplicitly  acknowleged  and  dcfined,  till  the  aera  of  the 
happy  revolution.  Of  a  conftitution  fo  wifely  contrived,  | 
fo  ftrongly  raifed,  and  fo  highly  finiftied,'  it  is  hard  to  fpeak 
with  that  praifc,  which  is  juftly  and  feverely  it's  due  : — the 
thorough  and  attentive  contemplation  of  it  will  furnifh  it's 
beft  panegyric.  It  hath  been  the  endeavour  of  thef^commen- 
taries,  however  the  exccution  may  have  fucceeded,  to  examine 
it's  folid  foundations,  to  mark  out  it's  extenfive  plan,  to  ex- 
plain  the  ufe  and  diftribution  of  it's  parts,  and  from  the  har- 
monious  concurrence  of  thofe  feveral  parts  to  demonftrate  the 
clegant  proportion  of  the  whole.  We  have  taken  occafion 
to  admire  at  every  turn  the  noble  monuments  of  antient  fim- 
pUcity,  and  the  more  curious  refinements  of  modern  art.  Nor 
have  it's  faults  been  conccaled  from  view;  for  faults  it  has, 
left  we  fliould  be  tempted  to  think  it  of  more  than  human 
ftrufture :  defefts,  chiefly  arifing  from  the  decays  of  time, 
or  the  rage  of  unflcilful  improvements  in  later  ages.  To  fuf- 
tain,  to  repair,  to  beautify  this  noble  pile,  is  a  charge  intruft- 
ed  principaliy  to  the  nobility,  and  fuch  gentlemen  of  the 
kihgdom,  as  are  delegated  by  their  country  to  parliament. 
The  prote£i:ion  of  the  '  libertt  of  Britain  is  a  duty 
which  they  owe  to  themfelyes,  who  enjoy  it  5  to  their  an- 
ceftors,  who  tranfmittcd  it  dow^ ;  and  to  their  pofterity, 
who  will  claim  at  their  hands  this,  the  beft  birthrighj,  an4 
fiobleft  inheritance  of  m^nkii^d» 
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^.  l,  Kecoku  ofan  Indi£iment  dnd  Convi^iidn  £^Murder> 

at  the  JJp/es. 

Warwickihire^    7    |ng  <S   it  remembete^,  that  at  the  general  SefTion  of 

to  wit,  \   -^^  feflion  of  the  lord  the  king  of  oyer  and  oyff  and  f^r- 

ierminer  holden  at  Warwick  in  and  jFor  the  faid  county  of  War-  *'"'^' 
wick,  on  Friday  the  twelfth  day  of  March  in  the  fecond  year 
of  the  reign  of  the  lord  George  the  third,  now  king  of  Great 
Britain,  bcfore  fir  Michael  Fofter,  knight,  one  of  the  juftices 
of  the  (aid  lord  the  king  afligned  to  hold  pleas  before  the  king 
himfelf,  fir  Edward  Clivci  knight,  one  of  the  juftices  of  the 
faid  lord  the  king>  of  his  coutt  of  common  bench>  and  others 
their  fellows,  juftices  of  the  faid  lord  the  king,  afligned  by 
letters  patent  of  the  faid  lord  the  king>  under  his  great  feal  of  Commiflioji 
Great  Britain,  made  to  them  the  aforefaid  juftices  and  others,  of 
and  any  two  or  more  of  them,  (whereof  one  of  them  the  faid 
iir  Michael  Fofter  and  iir  ^dward  Clive,  the  faid  lord  the  king 
would  have  to  be  one)  to  inquire  (by  the  oath  of  good  and 
lawful  men  of  the  county  aforefaid,  by  whom  the  truth  of  the 
matter  might  be  the  better  known,  and  by  other  ways,  methods, 
and  means,  whereby  they  could  or  might  the  better  know,  as 
well  within  liberties  as  without)  more  fully  the  truth  of  all 
treafons,  mifprifions  of  treafons,  infurreflions,  Tebellions,  coun- 
terfeitings,  clippings,  waftiings,  falfe  coinings,  and  other  falfi- 
ties  of  the  monies  of  Great  Britain»  and  of  other  kingdoms  or 
dominions  whatfoever ;  and  of  all  murders,  felonies,  manflaugh* 
ters,  killings,  burglaries,  rapes  of  women,  unlawful  meetings 
and  conventicles,  tunlawful  uttering  of  words,  unlawful  aflem- 
blies,  mifpriflons,  confederacies,  falfe  allegations,  trefpaflTes^ 
riots,  routs,  retentions,  efcapes,  contempts,  falflties^  'negli- 
£ences>   concealments,   maintenances,   oppreflions,  champarties, 

^  i  l  deceits# 
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deceits,  and  all  other   mirdeeds»  ofFences,  and  injuries  what(b^ 

ever,  and  alfo  the  accefTories  of  the  fame,   within   the  coant/ 

aforefaidj    as  well  withi!h  libcrties  as  without,  by   whomfoever 

and  howfoever  done>  had»  perpetrated^  and  committed,  and  hy 

whom,  to  whom,  when,  how>  and  in   what  manner;  and  of  all 

other  articles  and  circumflances  in  the  faid  letters  patent  of  the 

faid  lord  the  king  fpecified ;  the  premifes  and  every  or  any  of 

#3ffr  ind  ffr- {jjgjjj  howfoever  concerning;  and  for  this  time  to  hcar  and  de- 

mtner,         termine  the  faid  treafons  and  other  the  premifes,  according  to 

and  of  the   the  law  and   cuflom  of  the  realm  of  England ;  and  alfo  keepers 

peace.         of  the  peace,  and  juflices  of  the  faid  lord  the  king,  affigned  to 

hear  and  determine  divers  feIonies>  trefpaffes,.  and  other  mifde- 

Crandjury.  mefnors  committed  within  the  county  aforefaid,   by  thp  oath  of 

fir    James  Thomfon,    baronet,   Charles  Roper,  Henry  Dawes, 

Peter  Wilfon,  Samuel  Rogers,    John    Dawfon,  James   Philips, 

John   Mayo,    Richard  Savage,    William    Bell,    James  Morris, 

Laurence   Hall,  and   Charles  Carter,  efquires,  good  and  lawftd 

men  of  the  county  aforefaid,  then  and  there  invpanelledi  fwom, 

and   charged  to  inquire  for  the  faid  lord  the  king  and  for  the 

Iadi£bncnt.  body  of  the  faid  county,  it  is  prefented,   that  Peter  Hunt,   late 

of  the  parifh  of  Lighthorne  in  the  faid  county,  gentkman,  not 

having  the  fear  of  God   before  his  eyes,  but  beingj  moved  and 

feduced  by  the  infligation  of  the  devil,  on  the  fifth  day  of  March 

in  the  faid  fccond  year  of  the  reign  of  the  faid  lord  the  king,  at 

the  parifh  of  Lighthorne  aforefaid,  with  force  and  arms,  in  and 

upon  one  Samuel  Collins,  in  the  pcace  of  God  and  of  the  faid 

lord  the  king  then  and  there  being,  felonioufly,  wilfully,  and  of 

his  •malice  aforethought,  did  make  an  affault;  and  that  the  faid 

Peter  Hunt  with  a  certain  drawn  fword,  made  of  iron  and  fteel, 

of  the  value  of  five  fhillings,  which  he  the  faid  Peter  Hunt  in 

his  right  hand  then  and  there  ha€  and  held,  him   the  faid  Sa- 

»  muel  Collins,  in  and  upon  the  left  fide  of  the  belly  of  him  thc 

faid  Samuel  Collins  then  and  there  felonioufly,  wilfally,  and  of 

his  malice  aforethought,  did  flrike,  thrufl,  flab,  and  penetrate '; 

giving  unto  the  faid  Samuel  CoIIins,  then  and  there,  with  the 

fword  drawn  as  aforefaid,  in  and  upon  the  left  fide  of  the  belly 

of  him  the  faid  Samuel  CoUins,  one  mortal  wound  of  the  breadth 

of  one  inch,  and  the  depth  of  nine  indhes ;  of  which  faid  mor-  , 

taj  wound  he  the  faid  Samuel   Collins,  at  the  parifh  of  Light- 

horne  aforefaid  in  the  faid  county  of  Warwkk,  from  the  faid 

fifth  day  of  March  in  the  year  aforefaid  until  the  feventh  day  of 

the  fame  month'  in  the  fame  ycar,  did   languifh,  and  languifh- 

ing  did  live ;  on  which  faid  feventh  day  of  March  in  the  year 

aforefaid,  the  faid    Samuel  CoIIins,  at  the  parifh  of  Lighthomc 

aforefaid,  in   the  county  afbrefaid,  of  the  faid  mortal  wound  did 

die  :  and  Co  the  jurors  aforefaid,  upon  their  oath  aforefaid,  do  fay, 

that  the  faid  Peter  Hunt  him  the  faid  Samuel  Collins,  in  manner 

and  form  aforefaid,  felonioufly,  wilfully,  and  of  his  malice  afbrc- 

thoaghta 
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thought^  cTid  kill  and  murder>  againlt  the  peace  of  the  faid  lord 
thenow  king,  his  crown,  and  dignity.     dl|)ereup0U  the  ihcriECa/ias, 
of  the  county  aforefaid  is  commanded,  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  but  thaf  he  take  the  faid  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick,  and  hira  fafely  keep,  to  anfvvcr 
to  the  felony  and  murder  whereof  he  flands  indicled.  2BJl)icl)  faid  s^fljo^  ^^ 
indidlmsnt  the  faid  juftices  of  the   lord  the   king  abovenamed,  gaoi-ddU 
afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  tlie  faid  lord  the  vcry, 
king,  holden  at  Warwick  in  and  for  the  county  aforefaid,  on  Fri- 
day  the  fixth  day  of  Auguft  in  the  faid  fecond  year  of  the  reign 
of  the  faid  lord  the  king,  before  the  right  hohourable  William 
lord  Mansfield,  chief  juftice  of  the  faid  Iqrd  the  king,  affigned  to 
hold  pleas  before  the  king  himfelf,  iir  Sidney  Stafford  Smythe, 
knight,  Qne  of  the  barons  of  the  exchequer  of  the  faid  lord  the 
kingv  and  others  their  fellows,  juftices  of  the  faid  lord  the  king, 
affigncd  to  deliver   his  faid  gaol  of  the  county  aforefaid  of  the 
prilbners   therein  being,  by  their  proper  hands  to  deliver  here  in 
court  of  record  in  form  of  the  law  to  be  determined.  3tt)  aftcr^  Arrtign. 
lOarlMf,  to  wit,  at  the  fame  delivery  of  the  gaol  of  the  faid  lord  ment. 
the  king  of  hh  county  aforefaid,  on  the  faid  Friday  the  fixth  day 
of  Auguft,  in  the  faid  fecond  year  of  the  reign  of  the  faid  lord 
the  king,  before  the  faid  juftices  of  the  lord  the  king  laft  above- 
named  and  others  their  fellows  aforefaid,  here  cometh  the  faid 
Peter  Hunt,  under  the    cuftody    of  William    Browne,  efquire, 
fheriff  of  the  county  aforefaid,  (in  whofe  cuftody  in  the  gaol  of 
the  county  aforefaid,  for  the  caufe  aforefaid,  he  had  been  before 
committed)   being  brought  to  the  bar  here  in  his  proper  perfon 
by   the  faid  fheriff,  to  whom  he  is  here  alfo  committed :  9ll1l 
forthwith  being  dcmanded  concerning  the  premifes  in  the  faid 
indi6lment  above  fpecified  and  charged  upon  him,  how  he  will 
acquit  himfelf  thereof,   he  faith,  that  he  is  not  guilty  thertof  j  pj^^ .      . 
and  thereof  for  good  and  cvil  he  puts  himfelf  upon  the  country  :  guiity, 
9nll  John  Blencowe,  efquire,  clerk  of  the  affifes  for  the  county  j^^^ 
aforefaid,  who  profecutes  «for  the  faid  lord  the  king  in  this  be- 
half,  doth  the  like :  C^Ctefore  let  a  jury  thercupon  here  imme-       . 
diately  come  before   the  faid  juftices  of  the  lord  the  king  laft    "'"^^' 
abovementioned,  and  others  their  fellows  aforefaid,  of  free  and 
lawful  men  of  the  neighbourhood  of  the   faid  pariih  of  Light- 
horne  in  the  county  of  Warwick  aforefaid,  by  whom  the  truth 
of  the  matter  may  be  the  better  known,  and  who  are  not  of  kin 
to  the  faid  Peter  Hunt,  to  recognize  upon  tbeir  oath,  whether 
the  faid  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the 
indidiment  aforefaid   above  fpecified,  or  not  guilty  :  becaufe  as 
wcll  the   faid  John  Blencowe,   who  profecutes  for  the  faid  lord 
the  king  in  this  behalf,  as  the  faid  Peter  Hunt,  have  put  them- 
felves  upon  the  faid  jury.     And  the  jurors  of  thc  faid  jury  by  the 
faid   ftieriff  for  this  purpofe  impfannelled   and  returned,   to  wit, 
Dayid  Williams,  John   Smith,  Thomtis  Horne,  Charles  Nokes, 

F  f  4  Richard 
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Richard   May,    Walter  Duke,    Matthevv  Lion,    James  Whitc^ 

William  Bates,   Oliver  Green,  Bartholomew  Nafh,   and  Henry 

Long,    being    called,   come ;    who   beir.g    eledled,    tried,    and 

fworn,  to   fpeak  the  truth  of  and  concerning  the  premifes,  upoti 

VcrdiA ;      their  oath  fay,  tftat  the  faid  Peter  Hunt  is  goilty  of  the  felony 

guilty  of      and  murder  aforefaid,  on  him  above  charged  in  the  form  afore- 

murder.       faid,  as  by  the   indiftment  aforefaid  is  above   fuppofed  againft 

him  ;  and  that  the  faid  Peter  Hunt  atthe  time  of  committing  the 

faid  felony  and  murder,  or  at  any  time  lince  to  this  time,  had 

not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the 

fjud  county  of  Warwick,  or  elfewhere,  to  the  knowlege  of  the 

fdd  jurors.     And  upon  this  it  is  forthwith  demanded  of  the  faid 

Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  whereforc 

the  faid  jufticcs  hcre  ought  not  upon  the  premifes   and  verdidl; 

aforefaid  to  proceed  to  judgment  and  execution  againft   him  : 

who  nothing  farther  faith,  unlefs  as  he  before  had  faid.    W,}^ZXts 

ttpOtl>  all  and  fmgular  the  premifes  being  feen,  and  by  the  faid 

Judgmfnt    juftices  here  fully  underftood,  it  i%  COnQDereB  by  the  court  here, 

of  dcath,      ^Yi2X  the  faid  Peter  Hunt  be  taken  to  the  gaol  of  the  faid  lord  the 

king  of  the  faid  county  of  Warwick  from  whence  he  came,  and 

from  thence  to  the  place  of  execution  on   Monday  now  next  en- 

fuing,  being  the  ninth  day  of  this  inftant  Auguft,  and  there  be 

and  diflcc-  ^anged  by  the'  neck  until  he  be  dead ;  and  that  aftenvards  his 

^^^'  body  be  diifeded  and  anatomized. 


§.  2.  Cfl/;i;;<5'/^«  ^  Manflaughter. 

Verdift;—      — ^ —  upon  their  oath  fay,  that  the  faid   Peter  Hunt  is  not 

not  guilty  of  guilty  of  the  murder  aforefaid,  above  charged  upon  him ;  but  that 

guiJty^xff      ^^  ^^^  Peter  Hunt  is  guilty  of  the  felonious  flaying  of  the  afore- 

manjlaugb'  ^^*^  Samuel  Collins ;  aftd  that  he  had  not  nor  hath  any  gdods  or 

ta-,  chattels^  lands  or  tenements,  at  the  time  of  the  felony  and  man- 

flaughter  aforefaid,  or  ever  afterwards  to  this  time,  to  the  know- 

lege  of  the  faid  jurors.     And  immediately  it  is  demanded  of  the 

faid  Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  where- 

fore  the  faid  juftices  here  ought  not  upon  the  premifes  and  ver- 

didl  aforefaid  to  proceed  to  judgment  and  execution  againft  him  : 

Clergy         ^^^  ^^^^  ^^^^  ^^  ^^  ^  clerk,  and  prayeth  the  benefit  of  clergy  to 

prayed.        be  allowcd  him  in  this  behalf.      (b(l2t)e(etl|)0tt,  all  and  fingular 

Judgmentto  the  premifes   being  feen,  and  by  the  faidjuftices  here  fully   un- 

^h  ^^'"^"^^"  derftood,   It  U  COnQDereH  by  the  court  here,  that  the  faid  Petcr 

anddeU-'     ^^^^  ^e  burned  in  his  left  hand,  and  delivered.      And  imme- 

vered.  '      diately  he  is  burned  in  his  left  hand,  and  is  delivered,  accordin^ 

to  the  form  of  the  ftatute. 


%.  3^  Enify 
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^.  3.  Entry  of  a  Trtal  inftantcr  in  the  Court  of  Kin^s  Bench^ 
upon  a  cdlateral  IJfue  j  and  Ruie  of  Court  for  Esfecution 
theteon* 

Michaelmas  tferm>  in  the  fixth  year  of  the  reign  of  king 

George  the  third. 

Kent;  The  King         *>  d)e  tnrifonn  at  the  bar  being  brought 
againil  >  into    this    court    in    cuftody    of     the 

Thomas  Rogers.  3  fheiifF   of  the  county  of  Suffex,    by 
virtue  of   his   majefly's   writ  of  haheas  corpusy   it  16   OtHCteil  Habeas  ccr^ 
that  the  iaid  writ  and  the  return  thereto  be  iiled.     9n1l  it  ap-  P"'' 
pearing  by    a   certain  record  of  attainder,    which  hath  been  ^^•°'?  °^ 
removed  into  this  court  by  his  majefty's  writ  of  certiorari,   that  ^^^ , 
Jthe  prifoner  at  the  bar  ftands  attainted,  by  the  name  of  Tho- 
tnas  Rogers>  of  felony  for  a  robbery  on  the  highway,  and  the  fj,,  fdojiv 
faid  prifoner  at  the  bar  having  heard  the  record  of  the  faid  androbbcrr; 
attainder  now  read  to  him,  is  now  afked  by  the  court  here,  what  Prifoner 
hehath  to  fay  for  himfelf,  why  the  Court  here  fhould  not  pro-  *^"*  what 
ceed   to  award  execution  againfl  him  upon  the  faid  attainder.  J**^*^^*^^ 
.i&e  for  plea  faith,  that  he  is  not  the  fame  Thomas  Rogers  in  the  cution»***" 
faid    record  of  attainder,  named,  and  againfl  whom  judgment  Piea$  not 
was  pronounced :  and  this  he  is  ready  to  verify  and  prove,  ^c.  thc  famc 
W^O  which   faid  plea   the  honourable    Charles   Yorke,   efquire,  P«'^on'  , 
attorney-general  df  our   prefent  fovereign  lord  the  king,  who  '^^P"^*^^***! 
for  onr  faid  lord  the  king  in  thiis  behalf  profecuteth,  being  now 
prefent  here  in  court,  and  having  heard  what  the  faid  prifoner 
at  the  bar  hath  now  alleged,  for  our  faid  lord  the  king  by  way 
of  reply  faith,  that  the  faid  prifoner  now  here  at  the  bar  is  the  ?^"]"^.^ 
fame  Thomas  Rogers  in  the  laid  record  of  attainder  named,  and         ^  *  ^ 
againfl  whom  judgment  was  pronounced  as  aforefaid  ;  and  this 
iie  prayeth  may  be  inquired  into  by  the  country ;  and  the  faid  Iflue joincd. 
prifoner  at  the  bar  doth  the  like  :   C()etefore  let  a  jury  in  this  Venire  a- 
behalf  immediately  come  here  into  court,  by  whom  the  truth  of  warded  «- 
the  matter  will  be  the  better  known,  and  who  have  no  affinity  A»'^''* 
to  the  faid  prifoner,  to  tiy  upon  their  oath,  whether  the  faid 
prifpner  at  the  bar  be  the  fame  Thomas  Rogers  in  the  faid  re- 
cord  of   attainder  named,   and  againfl  whom  judgment  was  fb 
pronounced  as  aforefaid,  or  not :  becaufe  as  welL  the  faid  Charles 
Vorke,  efouirei  attorney-general  of  our  faid  lord  the  king,  who 
'for  our  faid  lord  the  king  m  this  behalf  profecutes,  as  the  faid 
prifoner  at  the  bar,  have  put  themfelves  in  this    behalf  upon 
the  faid  jury.    9nll  immediately  thereupon  the  faid  jury  come  Jary  fwora. 
here  into  court;  and  being  eleded,  tried,  and  fwom  to  fpeak 
the  truth  touching  and  concerning  the  premifes  aforefaid,  and 
having  heard  the  faid  record  read  to  them,  do  fay  upon  their 

9  oath>  ^ 
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oath,  that  the  faid  prifoner  at  the  bar  is  the  faine  Thomas  Ro« 

Verdi£k;      gers  in  the  faid  record  of  attainder  named,  and  againft  whom 

Aat  he  is    jmjgjnent  was  fo  pronoanced  as  aforefaid,  in  manner  and  form 

as  the  faid  attorney-general  hath  by  his  faid  replication  to  the 

faid  plea  of  the  faid  prifoner  now  here  at  the  bar  alleged.    9nll 

lietCUpOn  the  faid  attorney-general  on  behalf  of  onr  faid  lord 

the  king  now  prayeth,  that  the  court  here  would  proceed  to 

award  execution  againft  him  the  faid  Thomas  Rogers  upon  the 

faid  attalnder.      ^J^Vtupon,    all    and    fmgular    the    premifes 

being  pow   feen  and  fully  underflood  by  the  court  here,  it  t0 

OrHC^et^  by  the  court  here,  that  execution  be  done   upon    the 

faid  prifoner  at  the  bar  for  the  faid  felony  in  purfuance  of  thc 

faid  judgment,  according  to  due  form  of  law :  9nB  it  is  laftly 

ordered,  that  he  the  faid  Thomas  Rogers,  the  prifoner  at  thc 

bar*  be  now  committed  to  the  cuftody   of  the  (heriff  of  the 

councy  of  Kent  (now  alfo  prefent  here  in  court)  for  the  porpofe 

-^forefaid ;  and  that  the  faid  fherilF  of  Kent   do  execution  upon 

the  faid  defendant  the  prifoner  at  the  bar  for  the  faid  felony». 

in  pnrfuance  of  the  faid  judgment,  according  to  due  form  of 

law. 

On  the  motion  of  Mr.  Attorney  General. 

By  thc  Court, 

§•4.  IFarrant  ofExeeution  on  Judgment  of  Death,  at  the  general 
Gaol'  deli^very  in  London  and  Middlefex. 


Locdon    •>  To  theJherifFs  of  the  city  of  London;  and  to  the 
and        l      fherifF  of  the  county   of  Middlefex  :  and  to  the 
Middlefex.  J      keeper  of  his  majefty*s   gaol  of  Newgate. 


CO^etcaiS  at  the  feftion  of  gabl  delivery  of  Newgate,  for  the 
city  of  London  and  county  of  Middlefex,  holden  at  Juftice 
Hall  in  the  Old  Bailey,  on  the  nineteenth  day  of  Odober  laft, 
Patrick  Mahony,  Roger  Jones,  Gharles  King,  and  Mary  Smith, 
received  fentence  of  death  for  the  refpeflive  ofFences  in .  their 
feveral  indidments  mentioned;  H^OlS  tt  i%  ^XZht  OtBeted»  thac 
execution  of  the  faid  fentence  be  made  and  done  upoii  them 
.  the  faid  Patrick  Mahony  and  Roger  Jones,  on  Wednefday  the 
ninth  day  of  this  inftant  month  of  November  at  the  ufual  placc 
of  execution.  %Xit  it  is  his  majefty's  command,  that  executioa 
of  the  faid  fentence  upon  them  the  faid  Charles  King  and  Mary 
Smith  be  refpited,  until  his  majefty's  pleafure  touching  them  bc 

farther  known.  * 

4B^{toen  under  my  hand  and  feal  this  fourth  day 
of  November,  one  thoufand  feven  hundred  and 
fixty-eight. 

James  Eyre,  Recorder.    L.  S« 

5-  s. 
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§•   5.  Writ  of  Execution  upon  a  Judgment  of  M\xx^tYy  before 

the  King  in  Parliament. 

C  <C  iD  IS  (P  <C  the  fccond,  by  the   grace  of  God  of  Great 

Britain,  France,  and  Ireland  king,  defendcr  of  the  faitb,  and 
{o  forth,  to  the  fherifFs  of  London  and  fherifF  of  Midd!efex, 
greeting.  WHi^tXtM  Lawrence  earl  Ferrers,  vifcount  Tam- 
worth,  hath  been  indidted  of  felony  and  murder  by  him  donc 
and  committed,  which  faid  indidment  hath  been  certified  be- 
fore  us  in  our  prefent  parliament;  and  the  faid  Lawrence  carl 
Perrers,  vifcount  Tamworth,  hath  been  thereupon  arraigncd» 
and  upon  fuch  arraignment  hath  plcaded  not  guilty ;  and  thc 
faid  Lawrence  earl  Fcrrers,  vifcount  Tamworth,  hath  before  uy 
in  our  faid  parliament  been  tried,  and  in  due  form  of  law  con- 
vided  thereof ;  and  whereas  judgment  hath  been  given  in  our 
faid  parliaraent,  that  the  faid  Lawrence  earl  Ferrers,  vifcount 
Tamworth,  fhall  be  hanged  by  the  neck  till  he  is  dead,  and 
that  his  body  be  diffefted  and  anatomized,  the  execution  of 
which  judgment  yet  remaineth  to  be  done :  tHSXt  require,  and 
by  thefe  prefents  ftriftly  command  you,  that  upon  Monday  the 
fifth  day  of  May  inflant,  between  the  hours  of  nine  in  the 
morning  and  one  in  the  afternoon  of  the  fame  day,  him  the  faid 
Lawrence  earl  Ferrers,  vifcount  Tamworth,  without  the  gate  of 
our  tower  of  London  (to  you  then  and  there  to  be  delivered,  as 
by  another  writ  to  the  lieutenant  of  our  tower  of  London  or  to 
his  deputy  direfted,  we  have  commanded)  into  your  cuflody 
you  then  and  there  receive :  and  him,  in  your  cuflody  fo  being, 
you  forthwith  convey  to  the  accuflomed  place  of  cxecution  at 
Tyburn  :  and  that  you  do  caufe  execution  to  be  done  upon  thc 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  in  your  cuflody 
fo  being,  in  all  things  accordihg  to  the  faid  judgment.  And 
this  you  are  by  no  mcails  to  omit,  at  your  peril.  W.itXiti9 
ourfelf  at  Weftminfler  the  fecond  day  of  May,  in  the  thirty- 
third  year  of  our  reign. 

Yorke  and  Yorke, 
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X. 


t^  ^be  large  numerals  denote  the  volumes ;  the  cipbers  tbepages 
of  tbe  commentaries ;  and  tbejmall  numerals  the  pages  of 
tbe  appendix. 


A. 


ABatement  of  freehold.  III.  i68. 
-  -  -  -  indidlment.  IV.  334. 
,  -  -  -  .  —  niirance.    III.  5. 

. ,  -  -  writ,  €;ount>  or  fuit. 

III.  302. 
* ,  — ,  pleain.  III.  301.  IV- 

334- 
Abbey-lands.   II.  32.  IV.  115. 
— , ,  molefting  their  polTef- 

fors.  IV.  116. 
Abbots.  J.  155. 
Abbreviations.  III.  323. 
Abdication.   I.  212.  IV.  78. 
Abdudtion  of  child.   III.  140. 

-  —  •  -  heirefs.    IV.   20^. 

-  —  —  ward.   III.   141« 

-  -  -  -  -  wife.   III.   139. 

-  —  -  -  women.   I.  443. 

or  kidnapping.  IV.  219. 

Abearance,  good>  fecurity  for.  IV. 

.251.  256. 
Abeyance.   II.  107. 
Abigei,   IV.  239. 
Abjuration,  oath  of.  I.  368. 
• of  therealm.  IV.  56.  124. 

332-  377- 
Abfolute  power  of  thecrown.  I.  250. 

-  -   -   -  property.   II.  389. 

-  -    -    .  rights  and  duties.   I.   123. 
Abftraft  of  a  iine.   II.  351.  xv. 
AccedcLs  ad  curiam*    III*   34. 
Acceptance  of  bills.  II.  468. 
Acceffion,  property  by.  II.  404. 
Acceirories.    IV.  35. 

•  -  -  -  -  after  the  faft,  JV,  37. 


Acceflbries,  before  the  faft.  IV.  36. 
when  to  be  tried.  IV. 

3^3- 
Accidents,    when    relieved   againft. 

III.  431. 

Accomplices,  difcovery  of.  IV.  330, 

33.1- 
Accord.  III.   15. 

Account  books,  when  evidence.  III. 

cognizable  in  equlty.    III. 

437- 
,  writ  of.  III.  164. 

Accroaching  royal  power.  IV.  ']S* 

Ac  etiam,    III.  288.  xviii. 

AA  of  bankruptcy.    III.  477. 

grace,  how  pafTed.  I.  184. 

-  . when  pleaded.  IV.  396. 

-  -  -  parliament.   I.  85. 

,  difobedience  to. 

IV.  122. 

--^--,--  -jhowmade.T.  181. 
---------,  it's  antient  form. 

I.  182. 

.-  power.  I.  186. 

---,  private!     I.   86. 

II.  344. 

----  —  .--,  public.   I.  85. 
---  —  -  —  -,  when  bincUng  oa 

the  crown.   I.  261. 
Adion  at  law.  III.  1 16. 

-  -    -,  cbo/e  in.   II.  397. 

-  -  -  -  ex  contra£iu.    III.   II7.  . 
deliSio,    III.    117. 

-  —  feodal.    III.   117. 

-  .  -  -  roixed.'    III.   118. 

-  -  -  -  perfonal.   III.  117. 

Aflion, 
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A^on,  plea  to.   III.  303. 

-  -    -,  property  in.   II.  396. 

-  -    -,  real.    111.  117. 

AAual  right  of  poffeffion.  II;  196. 
Addkions.  I.  407. 111.  302.  IV.  305. 


334- 
Ldherei 


Adherence  to  the  king's  enemie?.  IV. 

82. 
Adjoining  county,  trial  in.  IIL.  383. 
Adjournment  of  parliament.    I.  187. 
Admeafurement  of  dower.  II.   136. 

III.  183. 

—  .-- pafture.  III.  238. 

Admmiftration.   II.  489. 

i.  -  -  -  .  -  «  cum  tejiamento  'annexo. 

II.   504. 
.......^if  honis  non,   II.  506. 

-------  durante   ahfentia,     II, 

503- 

--...-..-..  minore  aetate^ 

II.  503. 
.  — limited  or  fpecjal.  II, 

C06. 
Adminiftrator.    II.  496.    IV.  428. 
Admiralty  caufes.    III.   ic6. 
.--..,  courtof.  III.  69.  IV.  268. 
Admiflion  of  a  clei  k.   I.  390. 
Admittance  to  copyholds.   II.  370. 
Admittendum  clericum^   writ  ad,   III. 

250. 
Ad  quod  damnumx  writ  of.   II.  271. 
Ad  vertifmg  for  ftolen  goods   I V.  1 34. 
Adukery.  I.-44i.III.l39.1V.64,65, 

191. 
Advocate.  III.  26. 
Ad^vocatui fjci,    III.   27. 
Advowfon.    II.  ai.   IV.  426. 
Aequitas  fequitur  legem.   II.  330.  III. 

441. 
Affe3umy  challenge /rej//^r.  III.  363, 

IV.  352. 

Affeerors  of  amercements.  IV.  380. 

Affida^vit,    III.   304. 

Affinity.    I.  434.' 

Affirmance  of  judgments,   III.   411, 

Affray.    IV.  145. 

Age,  adlion  fufpcnded  by.  III.  300, 


AgCy  of  confent  to  marriagfr»  I.  436. 

-  _  .  perfons,   hovy  reckoned.    I. 
463.   IV.  22. 

Aggregate  corporation.  I.  469. 

-  -  -  -  -  fund.    I.  331. 
Agiftment.   II.  452. 
Agnati,    II.  235. 
AgmisDeiy  l^c,  IV.    II5. 
Agriculture,  it's  original,   11.  7. 
Aid-prayer.    III.  300. 

Aids,  feodal.  II.  63.  86.  IV.  411. 

-  -  -,  parliamentary.    I.  308. 
Air,  right  to.    II.  14.    " 
Alhinatus jus ,    372.    374. 
Alderman.  I.    116. 
Alderney,  ifland  of.  I.  107. 
Alchoufes.    IV.  64.  167. 

Alfred,  his  dome-book.  I.  64.  lY, 

411. 
Alias  WTit,    III.  283.  XV.   IV.  319. 
Alienation.   U,   287. 
-----,  fine  for.  II.  71.  IV.  418, 
-----,  forfeiture  by.  II.  268. 
Alien  priories.  I.  386.    IV.   113. 
Aliens.  I.   366.  371.   II.  249.^74* 

293.   IV.  iii.   , 

-  -    -  duty.  I.  315.  317.  372.  374. 
Alimony.  I.  441.  III.  94. 
Allegation.    III.  100. 
AllegianCe.   I.  366.  IV.  74. 

-  -  •  -  -,  local.    I.  370. 

-  -  —  -,  natural.   I.  369. 

...  — ,  oath  of.  I.  367.  IV.  273» 

.-., refufing-it.    IV, 

116. 
•  .  .  — ,  withdrawing  from.    IV^ 

Allodial  property.   II.  47.  60. 

AUodium,  II.  105. 

Allowance  of  franchife.   III.  263.* 

. .  pardons.  IV.  401,  402^ 

----.-  writs  of  error.  IV.  392, 
.  -  -  .  -  to  bankrupts.   II.  483, 
Allttviofi.   II.  261. 
Almanac,  it*s  authority.  III.  333# 
Alteration  of  deeds.  II.  308. 
Amendcd  bill  in  eqvuty.  III.  448. 

Amendmenfes 
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Amendmentsatlaw.  III.407.IV.439.  Apprentices.  I.  426,  427.  JV.  i66r 

Amercement.    II.  xix.  III.  376.  v,  Apfrenticti  ad  legem.  III.  ^7. 

vi.  xxiv.  xxvi.  IV.  379.  423.  '  Appropriations.   I.  384.               ' 

^ ,-  -  -  aftion  for.  III.  159.  Approvement  in  felony  and  treafon. 

American  colonies.  I.  107.  IV.  329. 

Anceftor.  II.  209.  of  commons.  11.  34V 

Anceftors,  how  numerous.  II.  203.  III.  240. 

Anceftrel  aaioiis,    III.   186.  Approvers.    IV.   329. 

Animals,  iarciny  of.  IV.  235,  ,  compcUing    prifoners    to 

.  _  -  -,  property  in.  II.  5.  beconie.   IV.   128, 

4ntmmfurandi,   IV.  230.  232.  Appurtenant,   common.    II.  33. 

.- renjertendi,  ,11.  392.  Arbitrary  confecrations  of  tidies.    I. 

Annual  parliaments.   I.  IJ3.  113.  II.  26. 

Annuities.   II.  40.  Arbitration.   III.  16. 

^  -  .  -  -  for  lives.   II.  461.  Archbiftiop.   I.    155.   377. 

4nnulum  et  haculum ,  in veftiture  fer*  I.  Arc hdeacon .   1 .   383. 

378.   '  ----.-,  his  court.  III.  64. 

Jnnus  luSius,  I.  456.  Archdeacotiry.    I,    112. 

Anfwer  in  chancery.  III.  446,  Arches  court.   llf.  64. 

-  -  -  -  upon  oath.   III.  100.  -  -  -  .  dean  of.   III.  65. 
Antient  demefne. ,  I.  286.  II.  99.  -<^r^<?/tf^«j,courtof.  III.365.  IV.  169. 
Apoft:acy.  IV.  43.  3 48. 

Apparel,  excefs  in.  IV.  171.  Ariftocracy.   I.  49. 

Apparent  heir.   II.  208^,  Armed,  being  unufually.   IV,  149/ 

-  ,   .   -  right  of  poflTeflion.  II.  196.  Armies. '  I.  262. 

Appeal  by  approvers.  IV.  330.  -  ^  -  -,  ftanding.  I.  414.  IV.  4i9.# 

-  —  -  how  diftering  from  writ  of  439.  441* 

error.    III,  55.  Armorial  enfigns.  II.  428.  III.  10 j*. 
ofarfon,    IV^  314.  Armour,  ^r .  enibezzling  the  king's. 

- death.   IV.  314.  424.  IV.   ioi, 

.-  -  -  —  felony.  IV.  314.  —  -  -^  ftatutes  of.  I.  411, 

r  -' —  -  larciny.   IV.  314.  Arms    and    ammunition,    exportihg 

mayhem.   IV.  314.  them.   I.  265. 

J  -  -  -  '-  rape.    IV.  314.  -  -  -,  right  of  having.    I.   143. 

-  -  -  -  -  treafon.  IV.   314,  Arraignment.    IV.  322.  iii. 

r  -  -  -,  profecutionby.  IV.  3i2.424«  -----.,  incidents  to.  IV.  324« 

-  -   -  -  to  parliament.  III.  454.  Array,  challenge  to.   III.  359.   IV. 
----.-  Rome.  IV.  115.   421.  352. 

^ppearance  to  adlions.   III.  290.  -  -  -,  commiflion  of.   I.  411. 

Appearance-day  of  the  term,  or  re-  Arreftof  judgment.  III.  393.  xi.  IV* 

turn.   III.  278.  375. 

Appellee  on  approvemeiit.    IV.  330. perfons.  III.  288.  IV.  283. 

Appendant,   advowfon.   II.   22.  -  -  -  -  feamen  and foldicrs.  I.  42U 

-----,  common.   II.  233.  Arfon.    IV.  220.  372. 

Appointment  to  charitable  ufes.  II.  -  -  •»,  appeal  of.  IV.  314. 

376.  Articles  of  the  navy.  I.  420. 

Appraifement,commiflionof. III. 2.62, '  -  war.  I.  415. 

Apprcnticerfee,  duty  on.  I.  324.  ^rtificers.  I.  ^^07. 

Artificcr«> 
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Artificers>  refiding  abroad.  IV.  i6o.  Attachment  in  chancery,  with  pro- 

-  -  -  -,  tranfportingthem.  IV.  i6o.  clamations.    IIJ.  444. 

Asj  Roman,  divifions  of.  II.  462.  Attachmentj  writ  of.  IH.  280.  xiii. 

Afcendants  exclnded  from  inheriting.  Attachments,  court  of.  III.  71. 

IL  210.  Attainder.   II.  251.   IV.  380. 

Afportation.  IV.  •231.  ,  aft  of.   IV.  259. 

AiTault.   III.  120.   IV.   145.   216.  Attaint,  grandjuryin.  III.  351. 

-  -    -,  cofts  in  adlions  for.  III.  400.  -  -  -  -,  writ  of,  III.  402.  IV.  361. 
AfTembly  of  eftates.   L   147.  Attainted  perfons.  II.  290.  IV.  380. 

-  -  -  -,  riotous  or  unlawful.     IV.  Attempt  to  rob.   IV.  242. 
146. -  fleal  fifti.  IV.  235. 

AJfeufu patrisi  dowergx»   11.  132.  Atteftation  of  deeds.  II.  307.  i.  ui. 

Afieifinents.   I.  312.  xii,  xiii. 

Afi*ets.   11.  510, -  devifes.  II.  376. 

-  -    -  by  defcent,  or  real.  II.  244.  Attorney  at  law.   III.  25.. 

302.  340.  ---*- ,  adlion  againft.  III. 

-  -    -  perionaL   11.  510.  165. 

Aflignees  of  bankrupt,   II.  480.  Attorney-general.  III.  27. 

Ailignment  of  bankrupts  efFedls.   IL     - ,  information  by.  IIL 

485.  261.  427.   IV.  308. 

-  .  -  -  ^  -  cho/e  in  aflion,  II.  442.  --.--,  warrantof,  to  confefsjadg- 

dower.   II.   135.  ment.   III.  397. 

------  errors.    IIL  25,  Attornment.  11.  72.   288.  290. 

-  -  -  —  -  cftate,  11.  326.  Auhaine»  droii de,  1,  ^yz, 

-  —  -  -  -  reverfions.  III.   158.  Audita  querela,  writ  of.   III.  405. 
AiO^ns.   II.  289.  Auditors  in  account*   III.  164. 
Afliie,  certiiicate  of.  IIL  389.  '  Averium,   11.  424. 

•  -  -,  commiflion  of.    III.  6o.  IV.  Averment.  III.  209.  313.  IV.  340. 

269.  424..  Auementation.of  vicarag^s  and  cura- 

'-  -  -,  court  of.   III.  58.  cies.   I.  388. 

, ,  general,    I.    148.  Aula  regia,  or  regis,  III.  38.  IV.  416. 

,grand.III.34i.35i.v.IV.422.  422. 

-  -  -,juilices  of,  Ili.  59.  IV.  269.  Aulnager.   I.  275.  . 
,  killing  them.   IV.  Avowry.   IIL   150. 

84.                          I  Aurum  reginae»   I.  221. 

,  of  arms.  I.  411.  11.66.  .Auter  droit.   IL  177. 

bread,  breaking.  IV.  159,  Autrefoits  acquit.   IV.   335. 

-,  rentof.    11.  42.  ^ attaint.    IV.    336. 

-  -  -,  turned  into  a  jury.   IIL  403. con^vi^,   IV.  336. 

-  -  -,  writ  of.   III.  184.   IV.  422.  Auter 'vie,'  tenant,  pur,  II.    120. 
AiTociation,  writ  of.  III.  60.  Authorities  in  law.   I.  72. 
AJfumpJit,  exprefs.  III.  158.  Award.    IIL   16. 

,  implied.   III.  159,  Ajle,  writ  of.  IIL  186. 

AflTurances,  common.    11.  294. 

-  —  -  -,  covenantforfarther.II.xi.  B. 
Atheling.    I.    199.  Bachelor,  knight.   I.  404. 
Attachmentagainfl:witnefl!es.  IIL369.  Backing  vvarrants,  IV.  29I, 

forcontempts.  IV.  283.  Bail  above. .  IIL  290. 

inchancery,  III.  443,444. below.   IIL  291, 

Bail> 
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fijiil»  cominon.  III.  287. 

,  excepting  to.  III.  291.  • 

,  exceflive.  I;   135.  IV.   297. 

^  -  -,  in  criminal  cafes.  IV.  297. 
•-.,  error.  III.  410*.     , 

-  -  -,  julHfying or  perfedling.  IIL  £91  ♦ 

,  refunng.  IV.  297. 

---rfpecial.  III.  287,  XIX. 

,  taking  infufficient.  IV..  297» 

---,  to  the  aftion.  III.  2901. 

-  -  ^  , ,  fherilF,  III.  290« 

Bailable  or  not,  who.  IV.  297,  8,  9. 
BaiUbond,  III.  290.  xix. 
BailifFs.  1.  345.  427. 

-,  of  hundreds.  I.   116.  345, 

Bailiwk.  I.   344.  II.    38. 
Bailnient.  II.    395.  4511- 
Bail-picce.  III.  291.    20* 
Ballot  for  jurors.   III.  358.* 
Balnearii*  IV.    239. 
Bgni(hment.  I.   137.  IV.  377.  401. 
Bank.  I.  328. 

,  miibehaviour  of  it's  officers. 

IV,  234. 
Bankrupt,  II.  471.  IV.  431.  436. 
Bankruptcy.  II.   285.   471* 
------,  cognizanceof,  III.  428. 

- —  -  -  ,,  fraudolent.  IV.   157. 
Banneret,  knight.  I.  403. 
Bannsj  I.   439. 
Bar  of  dower.   II.    136. 

-  -/  pba  in.  III.  306.  IV.  335.  396. 

-  -,  trial  at.  III.  352. 'IV.  351. 
Bargain  and  fale  of  lands.  II.  338.  ii. 
Bargemafter,  adliori  againft.  Ili.  165. 
Baron.   I.    398. 

and  feme.   I.   433. 

Baronet.   I.   403. 
Baronies.  II.  62.  90. 

of  bifhops.  I.   156. 

Barretry.   IV.    134. 
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•  -   .    -,  tenant  in,  of  lands.  II.  Conditional  fees,  11.  iio. 
191,  vi.               *    *  -   -    ,   ,  .  pardon.  IV.  401^ 

.,.-^-^.-  chattels  per-  Confefs  and  avoid.  III,  310* 

fonal.  II,   399.  Confeflion  hy  prifoners.   IV,  357, 

J  -   -  •-  vouchee.  I.  3C9.xviiijXix.  -  -  -  .  -  of  a^pn.  IIL  302.  397, 

-s  -   Tf   -  utter^r  of  falfe  money .  I V.  ' of  indiftment.  IV.  329. 

loo.  Confefflo,  bill  taken/r^.  IIL  444, 445, 

.   .   -   .  ways.  II.  35.  Confinement  to  the  realm.  1.  265. 

-  -    -    -  without  ftint.  II.  34.  Confirmationofbifhops.  I.  378.380, 
Commonahyt  L  403.  IV,    115. 

Commonsi  houfe  of.  I.  15?. —  -  lands.  11.  325. 

Commonwealth,  offcnces  againfl.  IV.  Confifcation.  I.  299.  IV.  377. 

1x7.  Confufion,  property  by.  IL  405.  . 

Cpmmorancy.  IV.  ^73.  Conge  d*  ejlire.  I,  379.  382.  IV.  421, 

Communem  legem,  writ  of  entry  ad.  Conies,  taking,  Killing,  or  flealing, 

IIL  183.  ly.   235.  239,, 

Communion  of  goods,  II.  3.  Conjqgalrights,reftitutionof.IIL94. 

Commutation  of  penance.  IV,  ioj;.  ^  -^  .  -  .  ,.  -,  (ubtradtion  of.   UL 

217.  276.  94. 

Compa^.  I.  45.  Conjuration.  IV,  60.   436. 

-Compafrmg  the  death  of  theking,  ^c,  Conqueft,'Norman,  I.  199.  IV.  414, 

IV.  76.  415. 

Compen/atio,  IIL   305.. or  acqui/ition.II.48.  242, 

Compctent  witnefles.  III.  370.  -  » viJ^ory.  L   103.  107, 

Compofition,  real,  for  tithes.  II.  28.  Confanguineus  frater*  11.  23?. 

,    -    .    -    -  withcreditors.  Il.ijS^.  Confanguinity,  I.  434.  ^L  202. 

-Corapound  larciny.  IV.  239. --,  table  of,  IL  203. 

Compounding  felony.  IV.  133.  Confcience,  courts  of.  IIL.81.  IV. 
.    ,    .    -    ,  otherprofecutions.lv.        441. 

136,  Confecration  of  bifhops.  I.  380.  IV. 
Compulfionr  IV.  27.  115. 

Compurgators.  III.  342,  343.  IV.  Confequential  damages,  a£tion  for, 

368.  414.  IIL  153. 

Concealm^nt  froxn  the  crown.  IV.  Confervators  of  the  peace.  I.  350, 

436.  IV.  413.  431, 

^   -   -   -   .  of  baftard's  death,  IV»  - -  true  and  fafe  con-. 

19}?.  358.  dufts.  IV.  6q.  • 

CoTiceffity  fixiefur.  11.  353.  Confideration  or  contra^ts.  11.44^-^ 

Conclufionofdced^.  11.  304.  i.iii.xii.  -   -    -    ,.  -  -  -  deeds.  IL296.  ii.iv. 

-  «  —  _  -  pleas.  11}.   303.  Coftfiiferatum  efi per  curiam^  111.  396* 

-^Concord  in  a  4»^»  W».  350.  xiv,  IIL  Confeliam^  or  imparlancc.  IV.  356. 

i|7.-  Cf;i/^//?V//c^iWritpfentry/>.IIL  183, 
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» 

Conltflory  court.  III.  64.  Contraft,  ipecial.  II.  4^. 

Confort,  queen.  I.   219.  ContraSuj  a6lion  ^x*.  III.   117. 

Confpiracy.  IV.  136.    .  Convention  of  eflates.  I.  151,  15-t. 

-----,  aftion  of.  III.   iz6.  .----•  parliaments.  I.   r^z. 

Conflable.  I.  35 5^.  411 .  IV.  292.  Conventional  eflates  for  life.  II.  120. 

-  -  -  -  ^,  high.  I.    116.  Converflon.  III.   152. 
.--.-,  lord  high.  I.  355.  III.  Conveyances.  II,  9.  293.  309.  IV. 

1%^  IV.  268.  43Q- 

-  -    ^   -   .   -   •   -,  his  court.  III.  Convidion.  IV.  362. 

68.  IV.  267. -,  fummary.  IV.  280. 

ConiHtution,  Englifti.   I.    50.    127.  Convocation.  I.   279. 

144.   154.  160.  213.  217.   233.  ----.,  courtofbiihopsin.  m 

237.  III.  60*.  IV,  439.  6j, 

Conflrudlion  of  deeds  and  wills.  Ilk  Coparceners,  II.  187. 

3  79.  Copper  coin,  counterfeiting.  IV,  i qq.' 

---..--  flatutes.  I.  ^j^  Copy  of  indiflment.   IV.  351. 

Conftrudive  treafon.  IV,  75.  85.  -  -  -  -  record  of  indidtment.  III. 
Confuetudinihus  et  fer^itiis^  writ  de^         1 26. 

III.  232.  Copyhold^  II.  95.    147,  IV.  439. 

ConfultatioB,  writ  of.  III.   114.  -    -    -    -  for  life.  II.  97. 

Confummate,  teiiant  by  curtefy.  U.  -    -    -    -,  forfeiture  of.  II.  284. 

128.  ...    -  not  liable  to  elegit.  III. 
Contempt  ag^ft  the  king.  IV.  121.419, 

-  -    -   -  incourtsofequity,IlI.443,  -    -    -    -offranktemiBe.il.  10«. 

-  -    .    -law.  IV.  283.  149. 

Contenement.  IV.  379.  -----  inheritance.  II.  97. 

Contentious  jurifdiftion.  III.  66.  -    -    .    -  turned  into  frank  fee.  II. 

ContefiatiQ  litis,  III.  297..  368. 

Contingent  legacy.  JI.   513.  Copyrights.  II.  407. 

-----  remainder.  II.   169.  Com,  grain,  meal,  ^f.  deflroying. 

,-----   —   --,.    truftecs     to        IV.  246. 

fupport.  II.  171.  V..        .  Corn  rents.  II,  322. 

•  -   -  -   -  ufes.  II.  334,  Cornage,  tenure  by.  II.   74. 

Continual  claim.  II.  316.  III.  175.  Corody.  I.   284.  II.  40. 

Continuances.  III.  316.  iv.  xi.  xxii.  Coronation  oath,  antient.  I.  236. 

xxiv.  xxvi..  ;------,  modem.  I.  235* 

,.  -   ^    .'  -  with  claufe  of  mfi  pr.ius,  Coronatore  eligendo,  writ  de.  I.  347. 

III.  353.  -----  exonerandOfVnilde.l^l^i,* 
Continuando  in  trefpiSs,   III*   2i2.  Coroner.  I.  346.  IV.  292.  413. 
Contradl.  II.  442.  -  -  -  -,  his  court.  IV.  274. 
-^  a£lion  on.  III.  117.  Corporate  counties.  I.   126. 

- ,  exprefs.  III.   154. name.  I.  474. 

---..-,  implied.  III.   159.  Corporation.  I.  467.  II.  430. 

^  of  roarriage,  I.  439.  ^    -    -    .   -  afl.  IV.  58.  439. 

.---1.-1--,-  .,  fuit  K)r.  III.  -    ^    -    .    .,  courts  of.  III.  80. 

93.  '-    ...   -,  it'sdifrolution.  I.  485. 

,  original,  between  king  and  »--.--    duties.  I.  479. 

,    people.  1.233.  .-----    incidents  and  pow- 
Contraft,  fimple.  II.  46^»  crs.    I..  477. 

G  g  4  Corpora^ 
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Corporatlon,  it'3  lands,  if  diffolved.  Counterfeiting  the  king's  feals.  iV* 

I.  484.  II.  256.  83.  89. 

- --  privilegcs  and  dif-  Counterpart.    II.   296. 

abilities.  I.  476.  Country,  trial  by  the.  III.  349.  IV. 
Corporeal  hereditaments.   II.    17.  '349- 

Corpfe,   ftealing  of.    IL  429.   IV.  County.  I.    ii6.  IV.   411. 

235*.    .  court.  I.  178.  377.  III.  35, 

Corfus  juris  canQnicL  I.    82.  IV.    411.    414.    416.   420.   422, 

Corpus  juri.s  ci^vilis,   I.   81.  424.    441. 

Correftion,  houfe  of.  IV.  370,  371.  .--.,--  of  Middlefex.  III.  S2. 

377. palatine.  I.  117.  IV.  431. 

.  -  -   •  -  of  apprentices,  I.  428.  Court.  I.  267.  III.  23.  IV.  258.  414. 

.----.  children.  I.  452,  453.  -  -  -  baron.    II.  90.   III.  33.  IV. 

IV.    182.                                                411. 
------  fcholars.  I.  453.  IV. chriftian.   III.   64. 

182.  —  -  hand.    Wl^   323. 

--..--«  fervants.  I.  428.  IV. leet.  IV.  273.  411.  424. 

182.'  -  -  -  martial.  I.  416. 

•  -   -    -   ^    -  wife.  I.   444.  ,  power  toered.  I.  267.  III.  24, 

Corruption  of  blood.    II.    251,    IV.  Courts,  prolits  of.    I.   289. 

,   388.  413.   438.   440.  Craven.  III.   340,    IV.    348. 

Ccrfeprefent.    II.    425.  -  Credible  witnefs.   III.    370. 

Corfned,   trial  by.  IV.   345.   414.  Crimes.    IV.    i,  2.   5.    - 

Cofmage,  writ  of.   III.    186.  Criminal  converfation.  III.  139. 

Cofts.   II.  439.   IH.  i88.  399.  xii.  -  -  -  -  law.   IV.   2, 

xxiv.  xxvi.  Crofs  bills.   III.   448. 

-  -  -,  in  equity.   III.   451.  caufes.  III.  451. 

-  -  -,  no  more  than  damages.   III.  ---  reraainder.   II.   381. 
400.  -  -  -,  fign  of,  in  deeds,    W.   305. 

,  onnotgoingtotrial.  III.  357.  Crown,  defcent  o(  the,  I.   191.  IV, 

Covenant.   III.    156.  413, 

inadeed.  II.  304.  viii.  x.  -    -    -  oiHce.  IV.  265.  308. 

-  —  „  -  real.  III.    157.  -    -    -  pleas  of  the.  IV.   2. 
-----  to  ftand  feifed  to  ufes.  II.  .Cucking-flool.  IV.  169. 

338.  Cui  ante  di^vortium,.    writ    of.    III» 

-  -  -  -  ->  writ  of.  II.  350.  xiv.  III.         183. 

157.        '  Cui  in 'vita,  writ  of.   III.    183. 

Covert-baron.  L  442.'  Cul  prit,  IV.    339. 

Coverttfre.  I.  44?.  Cumberland,  theft  in.  IV.    238. 

Councils  of  the  king.  I.  227.  Curate.    I.    393. 

Counfel.    III.   26.  ,   his  lalary.   III.   90. 

-  -  -  -,  aftion  againft.  III.    165.  Curator  of  infants,  l^c,   I.  460, 

-  -  -  -    for  prifoners.  iV.  355.  Curatores  ^oiarum,   I.    358. 

-  -  -  -,  king's.   III.    27.  Curfeu.  IV.    419,  420. 
_  -  -   -,  when  filenced.    ill.   29.  Curialitas.  II.    126. 
Count.   I.    116.   398.  Curfing.    IV.    59, 

-  -    -  in  declaration.  III.  293.  295.  Curtefy,  tenant  by.  II,    126. 
Counterfeiting  the  king*s  coip.   IV.  Cuftody  of  idiotsandlunatics.  I.  303. 

84.  88.  IIL  427. 

Cuftody 
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Cuftodyof  temporaldes.  I.  282.  IV. 

421. 
Cuftom.  II.   263.   422. 

-  -    -,  aiTurances  by.   II.  365. 

•  -    -,  dower  by.   II.    132. 

-  -    -,  general.    I.   68.    73. 

*  -    -,  heriot.'  II.    422. 

.-    -    -    of  London,  how  trjed.  III. 

334- 
..    -    -,  particular,    I.   74. 

..,«---,  how  ailowed.  I. 

78. 
^    -----    -,  whenlegal,  I.  "jS, 

Cuftomary  freehold,  II,   100.   149. 

ten^pt,   II.    147. 

Cuftoms  on  merqhandize.    I.    3I4. 

316, 
Cujiuma  antiquaji^e  magna»    I.    3I5. 
^   -  »  ^  favva  et  no^a.    I.     315. 
Cuftos  raiulorum.  I.  349.  IV.  272. 
CutpUrfes.   IV.   242. 


P. 


Dapiage  to  things  perfonal.  III.  152. 
Damagerfeafant.   III.   6. 
Damages.  II.  438.   III.   187,  188. 
Dane  lage,    I.    .65.    IV.    41??. 
Darreinfre/entment,2iSi{eoff  III.  245. 
Date  of  a  deed.   11*  304.  i^  jii,  xii, 

Xlll. 

Day  in  bank.  III.   277. 

-  -    -  court.  III.   31$. 

-  -  of  grace.  III.   278. 
De  hene  ejfe,   III.    383. 
De  la  plus  helle,  AovftT,    II.    I32. 
Deacon.   I.   388. ' 
Dcad  man's  part.    II.    518. 
Deadly  feud*   IV.   244. 
Deaf,  dumb,  and  blind.  I.  304.  II. 

497- 
Dean  and  chapter.   I.  382. 

^ean,  rurah  I.  383. 

leanry,  rural.    I.    112. 

leath,  appeal  of   IV.   314.   424. 
i-    -    -,  civil,  I.   132. 
p    -   -*  Judgment  of.  IV.  iv. 
'pebet  et  lietinet^  a6lion  in.  III.  156. 
Jjebt.  II.  464.   III,    154. 


Debt,  adUon  of.   III.    154.  xiii. 

,  — ,  on  amerccment.  II L 

i6u 

.  . by-Iaw.  III.  161*. 

-------  efcape.  III.   165. 

-  -  -  judgment.  III.   160- 

421. 
-------  penal    ftatutes.    III.. 

161, 

-  5-  -,  information  of.   III.  261- 

,  public.  I.    325.   IV.  441- 

Debtee  executor.  III.    i8. 
Debtor,  refuftng  to  difcover  his  ef- 

feas.  IV.   156. 
Debts,  priorityof.   II.  511. 
Deceit,  aftion  for.   III.  166. 

- -of  III.  165*.  405. 

-  »  —  -  -  on  the  cafe,  in  naturc 
of.  III.    166*.  405. 

De^ennary.  I.  114.  IV.  252. 
Deception  of  the  king  in  his  grants» 

I.    24.6. 

Decifive  oath.  III.  342. 
Declaration,  III,  29J.  vii.  x.  xxi. 
DecIaMitory  part  oi  a  law.  I.  54. 

-  -   -    -    -  ftatutes.  I.  86. 
Declinatory  plea.  IV.  333.  .366» 
Decree  in  equity.  IH;  45 1 . 
Decretals.  I.  82. 

Decrctum  Gratiani,  I.   82. 

Dedimus  foteftatem»  I.  3^2.  II.  351» 

III.   447. 
Deed.  II.  295/. 
Deed-poII.^II.  296. 
Deeds,   ftealing  of.  IV.  234. 
Deerftealing.    IV.   235.   239. 

,^- in  difguife.  fV.  144. 

Pefault,  judgment  by.  III.  296.  395. 
Defeazance,  deed  of.  II.  327. '342. 
X)^/f?«/w,  challenge /rfl//^r.  III.  362. 

-  IV.  352. 

Defence.  II.  xviii.  III.  296.  iii.  v.  x- 

xxii.    t 
Defendant.   III.  25. 
Defenfive  allegation.  III.   100. 
Deforcement.   III.    172. 
Deforciant,  II.  350.  xv,xvi.  III.  17^. 
.  Definitive  fentence.  III.    loi. 
Degradation  of  pcers.  I,  402. 

Degrees, 
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Degreesy  epnfesred  by  the  archlnihop. 
I.  381. 

-  -  -  -  in  writs  ofentry.  III.  181. 
^  .  •  .  of  confanguinity.  II.  zo6. 
^v...........   how  rec- 

koned.  II.  206,  207.  224. 

-  -  -  -  guilt.  IV.  34. 
Deborsf  mattcr.  III.  387.  IV.  390. 
Delay  of  the  law.  III.  423. 
Dqlegates,  court  of.  III.  66.  $^. 

r  -  -  .  —  -  -  -*    in    academical 

caufes.  III.  85. 
DcUdum,  challenge  trofter.  III.  363. 

ly.   352. 
Deliverance,fecond,writof.  III.  150. 
DeJivery  of  a  deed.  11.  306.  iii.  xii, 

xiii. 
DemanS  of  Lmds»  II.  xviii. 
X)emandant  and  tenant.  IJ.  xviii. 
Demefne  lands.  II.  90. 
Demcfnes  of  the  crown.  I.  286« 
Demi-mark,  tender  of.  III.  5. 
Demife  of  die  crown.  I.  188.  249. 
Demi-vills.  I.  115. 
Democracy.  I.  49. 
Demoli(hing  churches,  houres,  i^c* 

Demurrer.   yi.  314.  xxiii, 
....  book.  III.  317. 

-  .    -    -  in  equity.  Ilf •  446. 

-  .    •    -  to  evider)ce.  III.  372. 
p-    -    -    -  indidment.  IV.  333. 
Penial  of  rent.  III.  170. 
Denizen.  I.  374.  II.  249, 
Deodand.  I.  300. 

Departure  in  pleading.  III.  310» 
Defopulatio  agrorum-  iV.  374. 
D^pofitions.  III.  383. 
\.   .    ...    -  in  chancery.  III.  449. 
^  -  _  ,  -  .  -  eccleftaftical    courts, 

ill.  100. 
Deprivation.  I.  393. 
Derelidllands.  II.  261. 
Derelidion  of  property.  II.  9. 
Derivative  conveyanc6s.  II.  324. 
Defcender^  writ  of  farmedGn  in*  III. 

192, 
'Defcent  of  lands.  IL  2O1.  IV.  413. 

421. 


Defccntofthccrown.I.  i93.iy.415, 
-.-..-.,.,  coUateral.  1. 194. 

-  -.--«..,  lineal.  I,  193, 

-  -  -  -,  rules  of.  II.  208. 

-,  table  of.  II.   240. 

Defertion.   I.   416.  IV.   102. 
Detainer,  forcible.  IH.  179.  IV.  14S, 

-  -  *   -,  uniawful.  in.  151, 
Determinable  freehold.  II.   121. 
Determination  of  will.  II.  146. 
Definet,  adlion  of  debt  in.  III.  156, 
Detinue,  adiion  of.  111.  152. 
Devaftation.  II.  508. 

Devife.  IL  373.    IV.  430. 
Devifee,  liable  to  debts  ot  devifor.  Ili 

Die,  eatfine,  III.    316.   399, 
Diet,  excefs  in.  IV.   171. 
Diets.  I.  147, 
Digefts.  f.  81. 
Pignity  of  the  king.  I.  241^ 
Dignities.  II.  37. 
Dilapidations,  III.  91, 
Dilatory  pleas.  III.  301. 
Diminifliing  the  coin,   IV,  90: 
Dirninution  of  record*  IV,  390« 
Diocefe.  I.   III. 
Dired  prerogatives.  I.   239.* 
Direftory  part  of  a  law.  1.  55« 
Difabilities.  IV.   377, 
Difability,  plea  to.  III.  301. 
Difabling  a  man's  limbs  or  membeis; 
IV.  205,  6,  7. 

-  -   -   -  ftatutes  of  leafes,  II.  ^ia 
IV.  432. 

Difclaimer  of  tenure.  II.   275.  111« 

.233-. 
Difcontinuance  of  a6lion.  III.  29!^.^ 

-  —  ..-,,  eftate.  III.   171. 
Difcovery  by  bankrupt,  II.  483. 

-  ^.   -   -  of  accomplices.  IV.  330, 

331- 

-  -   -   -  on  oath.  III.  382.  437« 

Difcretionary  fines  and  imprifonment, 

IV.  378. 
Disfiguring.  IV.  207, 
Difguife.  iV.    144. 
Difmembering,  punifhmenC  by.  IV, 

377« 

DifiniiEw 
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DiimiQioii  of-bill  in  eqaity .  II3l.  -451. 
Diforderly  lioufes.  IV.  167. 
....  pcrfons.  IV.  169. 
Difparagement,  II.  70. 
Diipenfation  from  the  king.  IT.  70. 
.----.«  -  pope.  IV.  .115. 
Diipenfing  power  of  the  king.  1. 142. 

186.  342.  IV.  436.  440, 
©ifpoffeffion.  Wl.  167.  198, 
Difleftion  of  murderer;s.  IV,  202« 

.377-  iv. 
Diffeifin.  II.   195.  III.   169. 

•  —  ^  at  the  party*s  .elo^on,  III. 
170,  174. 

r  •  -  -,  warranty  commencing    by. 

II.  302. 
'----,  writ  of  entry^.  III.   183. 
Diffenters,  proteftant.  IV.   53. 
Diffolutionof  parliament.  I.  188. 
DiHrefs.  IL  41,  42,  452.  III.  6,  7. 
-.. exceffive.  III.  12. 

-  -  —  illegal,  for  crown  debts.  IV. 
423. 

r iofinitc.  HI.  231".  280.  IV. 

285.  318, 

-  -  -  -,  fale  of.  III.  14.  ' 

-  -  -  -,  fecond.  III.   12. 
Difiribution  of  intefl:ate's  effe£ls.  II. 

515.  IV,  408.  424    439. 
Dijiringas  in  diancery.  III.  445. 
------  detinue.  III..  413. 

- juratores*  11 1.    354. 

. to  compel  appearance.  III. 

280.  xiv. 
Diflurhancc..  111*  236. 

-  -    -    -    T  of  common.  IIL  237. 

♦  ---.--  franchifes.  III.  236. 
.  .  -  -  ^  -  patronage*  111. 242. 
.    --.-•.,  religious  affemblies. 

IV.  54. 
-----    -  tenure.  HL  242. 

-  -    -    -    .    -  ways.  JIL  241. 
Difturber.   11.  278. 
Diverfityof  perfon,  pleaof.  IV.  396. 
Dividend  of  bankrupt's  effe^s.  11. 

487. 
Oivine  law.  I.  42. 


E    !x. 

DivinerightofJkjngs.I,  i-^i.IVv^jf, 

-  -  .  tithes.  ll^  25. 

fervice,  tcnnrc  by.  JI,  .I02« 

Divorcc.  I.  440.  III.  94. 
Do,  ut  des»   11.  444' 

-  -    'facias.  II.  445. 

Docquet  of  judgment,  IL511.IIL 

Dodrines  iUegal,  afferting  or  |>ub- 
lilhing.  I.  160.  208.  217.  ly.  91- 
116.  123. 

Dog,  carrying.  IV.  123, 

Dogs,  ftealing  them.  IV.  .235*. 

,  tfr.    owner  anfwerable  for- 

III.  153. 

Domebook  of  Alfred.  1. 64.  IV.  41 1, 

Domcfday-book.  II.  49. 99 .111. 3 31« 

Dominion.  11.    i. 

Domitae  naturae^  animals.  11.  390; 

Donatio  mortis  caufa.  11.  514. 

Donative  advowfons.   W.   23. 

Doneygrant^  et  render^  ^nefur^  II.  351« 

Donis,  ^tiite  de*    II.    112. 

Double  fine.  11.  353. 

-  -    -  plea."  111.   30S. 

-  -    -  voucher.  II.  xvii. 
Dowager,  princefs.   IV.   81. 

-  -    -   -,  queen,  I.   224.   IV.  8l, 
Dower.   IL    129.  IV.  424. 

-  -     -  ad  ojiium  ecclejtae.   11.  132*- 

-  -    -  affignment  of.  11.  135. 
,-    -    -  bar  of.  II.  ,136. 

-  -    -  by  common  law.  IL  132» 
i-  -    -    -  cuftom.  II.  .132. 

-  -    "  de  la  plus  bdle,  IL  .132. 

-  -    -  ex  ajfenfu  patris ,  IL  .133. 

-  -^  -,  juftices  of.  III.  59. 

-  -     -,  unde  nihil  hfibet^  ^rit  of.  llL 

-  -    -,  writ  of  right  of.  III.   183. 

Draught  for  money.  11.  467. 

Drawbacks.  I.  315. 

Drawing  to  the  gallows.  IV.  92.  377. 

Droit  droit.  11.  199. 

Druids,  their  cnftoms.  1. 63.  IV.  408, 

Prunkenuefs.  ly^   25.  64*' 

Duchy 
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tbcccotion»  cS-kiiui^,  wanvLnt  of.  IV. 

404.  vi. 
:•-.-. ,  writ  of.  IV. 

403.  vii. 

-e of  devifes.  11.   3^6. 

._.•..   nfes.  II.   333. 

•  u  —  *,  procefs  of.  111.  279. 410. 
Exectttive  power.  I.   190. 
Executor.  II.  503. 

•  -    -    -  dejbn  tort,  II.  507. 

-  -    -    -  of  executor.  Il^  506; 
-----  hisowhwrong.II.  567. 
Executory  contraft.  II.  443. 

-  -    -    -  devife.  II.   173.  334*- 

-  -    -    -  eftate.  II.  163. 

-  -   *-    -  remaihdef.  II.  llS^. 
Exemplification.  II.  xvii* 
Excmptiohs  from  tithes.  II.  28. 
Exigent,  writof.  III.  283.  IV.  319. 
£xigi /acias,  writoL  III.  283.  xvi. 

^  ly.  319. 

Exilc.  I.  137.  IV.  377. 
Expedlancy,  eftatesin.  II.   165; 
Expenfes  of  pfofecution.  IV.   362. 

-  -  -  .   -  witneiTes.  III.  369.  IV. 
362. 

Ea^rtallori  of  wool,  t^c.  IV.   154* 

428. 
Exprefs  condition»  II.   154. 

-  -  -  -  cotitradl.  II.  443.  III.  154. 
• malice.  IV^   igS. 

-  -  -  -  warranty.  II.  301. 
Extendifatias*  III.  420. 
Extent,  writ  of.  III.  420. 
Extinguiihment  of  eilatcs.  II.  325.^ 
Extortion.  IV.  141. 

'Extraparochial  places.  L  114. 

-  .  -  ^ tithes.   I.   284. 

Extravagants.  I.   82. 

Eyc,  putting  out.  IV.  206,  207. 
Eyre,  chief  julKce  in.  IIT.  72. 

•  -  -,  juftices  in.  III.  58.  IV.  422, 

4^3- 
-..-.-..,*^  kiHiift:  thcxh,  IV. 

84. 

F. 

l^adt,  ut  iet..  II.  44$« 
r  *  '  •fiuias,  II.  444^ 

5 


FaBo,  king  de.  I.  264.  jyd;  IV.  }f  4 

Faftor.  I.  4*27. 

Fadlorlhip,  cognizable  in  equxty'.  III, 

437- 
Fair.  I.  274.  III.  2*8. 

Falfeimprifonmeilt.III.  127. IV,  z\i. 
..^...i.^^^  a^on   of.   III. 

138. 
^  -  .  judgmait,  ^it/)/.  IIL  34t  407« 

-  -  -  news.  IV.  149* 

-  -  -retufn,aaiOnfor.ni.  111.163. 
-^  -  -  vefdidt.  III.  402.  IV.  140. 

-  -  -  weights  andmeafures.  IV«  15/* 
Falfi  crimen.  IV.  89.  l  J4.  156.  /47. 
Falfifymg  attainder.  IV.  390. 

«    -   -    -  coin.  IV.  84.  88.  90,  98^ 

-  V    -    -  judgment.  IV.  390, 
Fame,  gdodorill.  IV.  256.  299. 
Fai-m.  II.  31^. 

Farrier,  cbumon,  a6Udn  againfEi  m^ 

165. 
Favour,  challehge  to.  IIL  363* 
Fealty.  L  367. 

«•*•*,  oath  of.  II.  45.  53.  Siffj 
Fear,  puttingin.  IV.  i\i,\ 
Fee.  IL  4$.   104.  106. 

-  -  -  after  a  fee.  H.  334. 

^  *  '9  ecclefiatijcali  IIL  90V 

•  «  -  farm  renV.  IL  43  • 
iimple.  II.  104.  i.  vl* 

-  -  ♦  tail.  il.  .112.  vu 
Fees  to  coundt.  IIL  28. 
Feigned  iflue.  ItL  452. 
Feh  deje\  II.  499.  IV.  li^i 
Felon.  II.  499> 

Felonious  homicide.  IV.  iS7* 
Fclony.  IL  284.  IV.  94. 

-  *    -,  appeal  of.  IV.  31G. 

-  -  -,  compounding.of.  IV.  134/ ' 
-,  -    -,  mirprifion  oK  IV.  12 1. 

•  -   -,  pnmfliment  of.  IV.  98.  216« 
222. 

Feme  covert.  I.  4^12.  IL  ^2.  497. 
Feodal  adtions.  III.  117. 

•  *    ^  tenures.  IL  44.  425.  431; 
«...«^^.4  among  the  Saxonsi 

IV.  413. 
j.  «*..<.  .^  .*,  when  received  ii 

^gland.  U.  48.  [V.  413-  4^^^ 

Feoffinent« 
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Peoffmenun.  310.  L 

Feorm.  II.  318.  . 

Ffrae  naturae,  animals.   II.   390* 

Perry.  III.  219. 

Fetters.  IV.  300,  322. 

Feud.  II,  45. 

Feudatory.  H.  53. 

Feudum  antiquum.  IL  211,.  lii, 

•..«..  apertum,  II.  245. 

...  -  honorarium*   II.   56.   ilj. 

-  -  -  ^^improprium*  II.  58. 

•  -  .  .  individuum,  II.    215. 

• maternum.  II.  212.  243. 

....  novum,  II.  212.  221. 

,.------,  hcld  «/  OTttiquum,  Ih 

212.  221. 
'*  -  -  -  paternum,  II.  243. 

-  -  -  -  proprium,  II.  58. 
Fidioninlaw.  III.  43.   107, 
Fiditious  plaintiiF.  IV.   134I. 
Fidei'CoinmiJfum'%   II.    327. 
FidejufTors.  III.  ic8.  291. 
Fief.  II,  45. 

---</'  haubert,  II.    62. 
Fierifacias,  writ  of.  III.  417.  xxvii. 

-  -  'feci,  III.  xxvii. 
Fifteenths.  I.   309. 
Filial  portion.  II.  519. 
Final  decree.  III.  452. 

-  — judgment.  III.  398. 
Finding  of  indidments.  IV.  305.      ^ 

.. things  perfonal.  II.  9.     . 

Fine  f6r  alienation.  II.  71.  89. 
endowment.  II.  135. 

-  -  —  mifdemefnors.  IV.  377, 378. 

-  -  -  incopyhold.  il,  98. 

•  -  -  of  lands.  II.  118.  348.  IJI*  157. 

174.  IV.  426.  429. 
.... executed.  II.  353.  * 

-  -  -,  reverfal  of,  when  levied  of  c6- 

pyholds.  II.  368.  III.  166*.  • 

-  -  'furdoneygrantyetrender,  II.  353, 

- cognisiance  de  droit,  copuceo, 

13 c,  II.  352.  xiv. 

Vvcitfur  cognizance  de  droit  tanturri,  II* 
353. 

•  -  .  -  concejjit.  II.  353.. 


E    X. 

Finetf  and  forfeftareff,  ^%etk  gtaat^ 
able.  III.  259.  ly,  3^75. 

Finger,  difablirig.   IV.   206. 

Fire,  negligdnce  of.  I.  431.  IV.  tli^ 

Fire-bote.  If.  ,35. 

Fire-ordeal.  iV.  342. 

Fire-works.  IV.   16^. 

Firll-fruits.  I.  284.  If.  6^.  IV.  lof . 

Fifh,  royal.  I.  223:  200. 

---,  ftealing,  in  difguife.  IV.  444. 
236; 

- »or  atteriiptifig  to  ftcat 

IV.  23(S. 
Fifliery,  common  of.  IL  34. 
,  free.  II.  39.  417.  IV.  454* 

-  -  -  -,  feveral.  II.  39. 
Fiflipdnd,  deftroying.  IV.  246* 
Fitzherbert.  I,  72.  III.  183. 
Fleets.  I.  262.  IV.  419, 
Fleta.  I.  72.  IV.  427. 
Fllght.  IV.  387. 

Flotfam»  I.  293.  III.  lc6,  "^. 

Foenus  nduticum.  II.  459« 
Folk  land.  If .  ^.  92. 
Foot  of  a  fine.  II.  351.  xv. 
Force,  injuries  with  and  withoul.  IITi 
118. 

•  -  -,  whenrepellable  by  deatli.  IVj* 
181. 

Forcible  abduiflioA  anS  tharriage.  IV* 
208. 

-  -  -  -  entry  and  detainer,  III,  179^ 
IV.  148.     . 

Foreclofure.  II.  159. 

Foreign  bill  of  exchange.  TI.  4^. 

coin,  forging  it.  IV.  89.  99; 

120. 

-  -  -  -  county,  indidtment  ia.  IV. 

-  -  -  dominions.  I.   110. 

-  -  -  -  prince,  penfion  from.  IV» 
122. 

fervice.  IV.  100. 

Foreft.  I.  289.  II.  14.  3^,  414, 

-  —  -  courts.  III.  71. 
Foreftlaws.  II.  416.  III.  ^^rlV.  4^5^ 

4*0,42^1.423.432.  437; 

Fnrejiap 
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Fmrefta,  earfa  de.  IV.-  423.   425. 
For«ftaller,  difTeifin  by.  II.    i;o. 
Foreftalling.  IV.  159. 
Foretooth^  Ibiking  out.  IV.  206. 
Korfeiture.  I.  299.  II.  153.  267. 

for  crimes.  rv.  377.  381. 

423,  424. 

-  ^  -  -  .  of  copyholJs.  II.  284. 

^ -   goods  and  chattels.  11. 

420.  IV.  386. 
------  lands.II.  267.  IV.  381. 

Forgery.  IV.  247. 

Forgivenefs  by  the  profecutor.  iV. 

364. 
Formapauferis,  III.  400. 
Formedon,  writ  of.  111.    191. 
Forms  of  law,  unaltcrable.  I.  142» 
Fornication.  IV-  64. 
Forts  and  caftles.  I.  263. 
Fortune-tellers.  IV.  62. 
Forty  days  court.  III.  71. 
Founder  of  a  corporation,  f .  480. 
Foundling  hofpitals.    1.    131. 
Franchife.  II.  37. 

,  allowance  of»  III.  263. 

•  -  -  — ,  diftnrbance  of.  III.  236. 

w  -,  royal.  I.  302. 

Frankalmoign.  II.   loi. 
Franked  letters.  !•  324. 
Frank-fee.  JI.  368.  ill.  i66». 
Frankmarriage.  II.  115. 
Frankpledge.  I.    114.  IV.  252. 

-  —  »  -^  view  of.  IV.^  273. 
Frank-tenement.  II.  104. 

-  -  -  tenure.  II.  61. 
Frater  confanguineus.  H.  232. 

-  -  -  uterinus,  IT,  232. 
Fraud^  civil,  where  cognizabla.  III. 

431-  437;  439- 
,  criminal.   IV.    158. 

Frauds  and  perjuries,  ftatute  of.  I. 

418.  II.  loi.  243.  259.  297.  306. 

^37-  342. 3<^4-  376-  448-  4^^-  S^> 
51^01.  515.  III.  159.  420.  IV.  439. 

Fraudulent  deeds.  II.  296. 

* devifes.  II.  378. 

Fraunk-ferme*  II.  80., 

Free  bench.  II.   122. 

6 


Free  fifticry.  II.  39.  417* 

-  -  -  fervices.  n.  60.  ^ 
fpcage.  II.  79. 

warren.  II.  38.  417.  IV.  41^. 

Freehold.  II.   104. 

-  -  -  -  -  leafes.  II.   120.  318.. 
Frefti  fuit.  I.  297. 

Fruit,  ftealing  of.  IV.  233. 
FuU  age.  I.  463. 
Fumage.  I.  325. 
Funds,  public.  I.   331. 
Funeral  expenfes.  II.  508. 
Furandi  ammus.  IV.   230.    232. 
Futuro,  freehold  in,  II.  14^.  165. 


G. 


Gage.  HJ,  280.  iv. 

,  eftates  in.  II.  157. 

Game.II.14. 395.403.410.IV.  415. 
,  deftroying  of-  IV.   1 74. 

-  -  -,  laws.  IV.   174.  416. 

,  fclIiDg  of.  IV.  175. 

Gaming.  IV.   171. 
Gaming-houfes.  IV.  167.  171. 
Gaol-delivery.  IV.  270.  iii. 

diftemper.  I.  346. 

Gaolers.  I.    436»  IV.  300. 

-  -  -  -,  compelUng  pruoners  to  be 
approvers,  ^V.  IV.  128. 

Gardens,  robbing  of.  IV.  235. 
Garter,  knight  of.  I.  403. 
Qavelkind.  I.  74.  11.  84.  IV.  409. 

^     413- 

General  demurrer.  III.  315. 

-  -  -  -  fund.  I.   331. 

-  -  -^-  imparlance.  III.  301. 

ifrue.  III.   305.  IV.    33S- 

legacy.  II.   512. 

-  -  -  -  occupancy.  II.  '258. 
feffions.  IV.  272. 

-  •  *  -  ftatute.  I.  85. 

tail.  .II.  113.  vi. 

-  -  -  -  verdift.  III.  378.  IV.  354. 

-  -  -'-  warrant.  IV.   291. 
Gentlemen.   I.  405,  406. 

Gift  of  chattels  perfonal/  II.  441. 

Gift 


< 
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Gift  lot  diattds  real.   II.  440. 

•-  -  -  -  lands  and  tenements.  II.  316. 

Giida  mercatoria.  I.  473. 

Glanvilw  I.  72.   IV.   421. 

Gleaning.  III.  212. 

God  and  religionj  offences  againil. 

IV.  43. 
Crood  behaviour^  fecurity  for.   IV. 

251.  256. 

-  —  coniideration.  II.  297. 
Govemment^  contempts  agamfi:*  IV. 

I'23.      * 

-----,  it*s  original.  I.  48. 
Grandaffife.  III.  341.351.  v,.   IV. 

422. 
'-   -   -  Coafiumier  of  Normandy.   I. 

107. 
^   -   -  juror,  difdoiing  evidence.  IV. 

126. 

-  -    -  jury.  IV.  302.  ii. 

-  -   -   -   -  inattaint.  ILI.  351.  404. 

-  -   -  larciny.  IV.  229* 

-  -   -  ferjeanty.  II..  73. 
Grants.  II.   9. 

-  -    -  of  chattels  perfonal.  II.  441 ; 

-  -  --, ^ real.  II.  440. 

*  • laxids  and  tenements.   II. 

317- 

-  -  -  -  the  king.  II.  346,. 

Great  council.  I.  147. 

-  -  -  fealof  the  king.II.  346.  III. 

*--,--.•,  counterfdtbg 
it.  ly.  «3. 

tithes.  I.  388. 

Gregorian  code.  I.  81. 
Grofs>  advowfonin.  I[.  22« 

*  -  -«  common  in.  11.  34. 

-  -  -,  villein  in.  II.  93. 
Guardian  iz^ ///m.  III.  427. 
»    -    -    -  and  ward.  I:  460. 

-  -    -    -  at  common  law..  I.   461. 

-  -   -    -  by  cuftom.  I.  462. 

-  —  -  —   nature.  I.  ^iSi. 

*  •----   ftatute.  I.  462. 

-  -   -    -  fbr  nurture.   I.  .461. 

-  -    -    -  in  chivalry.  I.  462.  II.  6j, 
focage.  IL  88.     • 

VOL.IV. 


Guardian,  teilamentary.  I.  462« 
Guemfey,  ifland  of.  I.  107. 
Gunpowder,  hindering  it's  impOrta« 

tion.  IV.  116. 
-----,  keeping-or  carrying  it 

illegally.  IV.   168. 
Gypiies.  IV.  165. 


H. 


Hateas  corporajuratorum»  III.  354* 

-  -    -  corpus.  I.  135. 
ad,  I.  128.  III.  135» 

IV.  438. 

-  -    -   -    '  •  ad  deliherandum.   III.- 
s  130. 

......   ^  faciendum  et    reci*' 

piendum,  III.    130. 
---..-.  projequendum,^  IIL 

130- 

.......  re/pondendum.    III; 

129. 

•  -.....  fatisfaciendum.  II L 
130. 

•  -.•---  fdhjiciendum,     III-* 

13'- 
.......  tefiificandum*     IIL 

130. 

.,..--'  cum  caufa.    III.   77. 

Hahendum  cf  a  deed.  II.  298.  i,  ii.  v« 

Hahere  facias  poj/ejjionem^   III.    412. 

-.  -    -    -    "  feijinam.  III.  412. 

Habitation,  ofFences  againil.  IV.  226* 

,  property  in.  II. '  4. 

Hackney  coaches  and  chairs.  I.  327.* 

Hereditas  jaeens,   II.  259. 

Heretico  comhurendo,  writ  de,  IV.  46. 

439- 
Half  blood.  I.   194.  II.  227. 

Hame-fecken.  IV.   223. 

HamIet..I.    115. 

Hanaper  office.   III.  49* 

Hand,   burning  in.   IV.   367.    369. 

*37i.    377.   IV. 

-  — ,  difabling.  IV.  206. 

-  •  -,  holding  up.  IV.  323. 

-  -  -,  lofsof.   IV.    125-  154.   276« 

377- 
H  h  Hand 


I     N     D     E     X. 


H&nd  fale.  II.  44S. 

•  -  •  writing,  fimilitude  of,  IV.  358. 
Haoging.   IV.  376. 

Hanover.    I.    110. 

Haresy  ilealing  them.  IV.  239. 

Havens.   I.  264. 

Hawks>  ftealing  of.  IV.  236. 

Hay-bote.   II.  35. 

Headof  thcchurch.  I.  279.  IV.  430. 

Headborough.  I.  115. 

HeaUh.  I.  124. 

•  -   -,  injurics  to.   III.   122. 

-  -  -,  offences  againft  public.  IV. 
i6i. 

Hearing  in  equitjT;  III.  451. 
Hearfay  evidence.  III.  368. 
Heartk-money.  I.  326. 
Hedge-bote.  11.  35. 
Hedge-fiealing.  IV.  233. 
Heir.  II.   201. 

-  -  -  apparent  and  prefumptive.   II. 
208. 

Heirefs,  ftealing  of.  IV.  208. 

Heir-Iooms.  II.  427. 

Helping  to  ftolen  goods  .for  reward, 

IV.    132. 
Hengham.  I.  72.  III.  409.  IV.  427, 
Ntnry  I.  Kis  laws.    IV.   420. 
Heptarchy,  Saxon.  IV.  410. 
Heraldry.   III.   105. 
Heralds.  III.  105. 

.  books.    III.  105. 

Hereditaments.  II.  17. 

Hereditary  right  to  the  crown.  I.  191. 

209. 
Hcrefy.  IV.    44. 
Heretable  j urifdidions.   II.   77. 
Heretochs.  I.  397.  409.  IV.  413. 
Heriots.   II.   97.  422. 

-  -    -,  feifmg  of.  III.  15. 
Hermegenian  code.   I.    81. 

High  commiflion  court.  111.  67.  IV. 

42-  433-  439- 
conftable.   I.  355- 

.  —  .  -  -  -  of  England.  I.    355, 

IV.  268. 
--,-. .--.-.--,    his 

court.    III.   68.    IV.   267. 


High  mifdemefnprs.  IV.   121. 

-  -  -  fteward  of  Great  firitain,  his 
court.  IV.  -261,  348. 

parliament.  IV.    260.    z6^. 
-  Oxford,   his  court. 

IV.  277. 
•  -  -  treafon.  IV.  75, 

-  . ,  trials  in.  IV.  3U.  440. 

Highways.   I.  357.  II.  35. 

-  -    -    -,  annoyances  in.  IV.  167. 

-  -    -    -,  robbery  in  or  near.  IV. 

243- 
Hiring.    II.   453. 

Hiftory  of  the  law.   IV.   407. 

Hogs,  keeping  them  ia  towns.  IV« 

167. 
Holding  over*   II.    151.    III.  210« 

211. 
Homage.  II.  53. 

-  -    -   -  aunceftrel.  II.  300. 

.   -    -    -  by  biftiops.    I.  284.  Sjg^ 
IV.  421. 

-  -    -   -  liege.  I.   367. 

-  -    -   -  of  a  court  baron.   II.  91» 

-  -    -   -  fimpk.  I.  367. 
Homicide.   IV.   177. 

Homine  replegiandoy  ^writ  de,  III.  129» 
Honorary  feuds.  II.  56.  215. 
Honoris   re/pe^um,   challenge  propier* 

III.   261.    IV.   352. 
Honour,  court  of.   III.    104. 
of  a  peer-  I.  402. 

-  -.-  -,  ordignity.   I.   271« 

-  -  -  •>  feignory.    II.   91. 
Hop-binds,  deftroying.   IV.  246. 
Horfe-races.   IV.    173. 

Horfe  ftealing.  IV,  238. 
Horfes,  fale  of.  II.  450. 
Hofpitals.  I.  471,  474. 

-  -   -    -,  their  vifitors.  I.  482. 
Hotchpot.   II.    190.   517. 
Houfe,  immunities  of.  IV.  223. 

-  -   -,  larciny  from.  IV.  240. 
Houfe*bote.   II.   35. 
Houfe-tax.   I.  325,  326. 
Hue  and  cry.  IV.  293. 
Hundred.   I.  116.    IV.  ^H*         , 
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Hundfed,  a£iLion  agsunft,  for  robbery, 
^c.  III.   160.   IVv  246.  293. 

Mandred  court.  III.  34.  IV.   411. 

Hundredors,  challenge  for  defe^  of. 
III.  359.  IV.  352. 

Hunger.  IV.    31. 

Hunting.   III.  213. 


Impeachment  in  parliament.  IV.  259, 
.    i    -    -    -  of  waile.  II.  283.  V. 
Imperial  chamber.  III.   39. 

-  -   -   -  conftitutions.  I.  80. 

-  -  -  -  crown  and  dignity.  I.  242» 
Impediments  of  marriage.  I.  434. 
Implication.  II.    381. 


A   «   .   *  by  inferior  tradefmen.  III.    Implied  condition.  II.  152. 


215.  401. 
.«---•-  night  or  in  difguifc.  IV. 

143,  144. 
Hurdle.  IV.  92.  377. 
Hufband  andwife.  I.  433.  IV.  28. 
-  -  — ,  injuries  to.  III.  139. 
Huftings,  court  ofj  in  London.  III. 

80. 
Hydage.  I.  311. 
Hjpotbeca^   II.    159. 


j.    I. 

Ja^itation  of  marriage.  III.  93. 
Identity  of  perfon.   IV.  396. 
Idiot.  I.  303.   II.    291.    IV.    24. 

-  -  -,  cognizance  of.  III.  427. 

-  -  -,  inlpeftion  of.  III.   332. 

-  -  -,  marriage  of.  I.  438. 
Idiota  inquirendoy  writ  de,   I.   104. 
Idlenefs.   IV.   169. 

yeofails.  IIL  407.  IV.   375.  439. 
Jcrfey,  iflandof.  I.  106.  . 
JetfoM.   !•  293.  III.    106. 
Jews.   I.  J75.  IV.   373. 
*■  -  -,.  children  of.    I.  449. 
Ignominious  puniftiments.  IV.  377. 
Ignoramus.    IV.    305. 
Ignorance.   IV.  27. 
lUegal  conditions.    II.    156. 
Imagining  the  king*s  death.  IV.  76. 
Imbezzling  king'$  armour  or  ftores. 

IV.    101. 
-----  public  money.  IV.  12I. 

-  •   .   .   -  records.   IV.    128. 
Immediate  defcent.  II.  226. 
-----  ftates  of  the  cmpire.   II. 

60. 


-  -  -  -  contradl.  II.  443.  III.  IJ9» 
malicc.    IV.   200. 

-  -  -  -  warranty.  II.  300. 
Importing  agnus  dei^  croftTes,  Hc.  IV. 

iij. 

-  -  -  -  -  counterfeit  money.  IVt  84. 
89. 

Impoffible  condition.  II.   156. 
Impoftures,   religious.   IV.  (}!• 
Impotency.  I.  434. 
Impotentiae,  property  ratione,  II.  394. 
Impreffing  feamen.  I.  420. 
Imprifonment.  I.  134.  136.  IV.  377» 

436. 
-------  beyond  fea.  I.    137. 

IV.    n6. 
--.---.,  falfe.  III.  127.  IV. 

218. 
Improper  feuds.    II.  58.  • 

Impropriations.  I.  386. 
Incapacities.  IV.  377. 
Incendiaries.  IV.  220. 
Inceft.  *  IV.   64. 
Inchantment.  IV.  60.^ 
Incidental  prerogatives.  I.  240. 
Inclofures,  deftroying.   IV.    247. 
Incomplete  judgments.   III.  397.   ^, 
Incorporation,  powerof.  I.  472.  474. 
Incorporeal  hereditaments.   II.    20. 
Incorrigible  roguery.    IV.    169. 
Incumbent.    I.  392. 
Ipcumbrances,  covenant  agflinft.  II. 

X. 

Indehitatus  affumpfit.   III.    155. 
Indefeaftble  right  to  the  throne.  I. 

T   J9S- 

Indentures.  II.  205. 

-   -    .   -  -.  of  a  nne.   II,   35 1.  xv. 

India,  mifdemcfnors  in.  lY.  305. 


Imparlance.  II.  xix.  III.  299.  301.     Indica^it,  writ  pf.  III.  91 


xxu. 


Indidable,  wha^  IV.  218. 

H  h  2  Indidment 
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Ixtdiftmont^  tV*   502.  ii. 

.   *   4.  -  ^,  copyof»  III.   126.  IV. 

35»- 

•  ----,  locality  of.  IV.  303. 

IndividualsxOfFcncesagunft.  IV.  176. 
Indorfement  of  biUs  and  notes.  II. 

46S.   IV.  441. 
Indu^on  to  a  benefice,  I.  391.  II. 

312.  IV.  107. 
Induftriam»  property/^r.  II.  391. 
Infamous  witnefs.  III.  370. 
Infant.  I.  463.  II.  292.  462.  497. 

IV.  22. 

*  "  ->  carnal  knowledge  of.  IV.  212. 
«   -   *>  co^mzance  of.  III.  427. 

«   -  ->  evidence  by.   IV.  214. 

-  -   -« infpedlion  of.   III.    332. 

.   -*  .,  itt  'ventre/amere,  1. 129,  130. 

II.  169.  ^ 

.  .    .,  pr^vileges  and  difabilities  of. 

I.  46^^. 
Infeodations  of  tithes.  II.    27« 
Influence  on  eledions  to  parliament. 

I.  178. 
Informationj  compounding  of.    IV. 

'35- 
. .^  criminal.  IV.  30?.  429. 

43^- 
ex  officio.  in.   427.   IV. 

3^8- 
.  .  —  -  for  charities.   III.   427. 

-  -  -  -~-  in     crown     ofiice.      IV. 
308. 

.......    ccclefiafHcal .  courts. 

III.  lOI. 

.....  —  exchcquer.  III.  261* 
....  —  -  nature  of   quo   ixjar' 

ranto,  IV.  312.  441. 
--*-----  rem.   III.    262. 
.....  of  fuperfUtious  nfes.  III. 

428. 
Informer,  common.  II.  437.  III.  i6i. 

IV.  308. 

Infirtuniumy  homicide/^r.  IV.  182. 
Inheritable  blood.   II.  246« 
Inheritance.  II.  11.   201. 
. -,  canons  of.  II.  208. 

-  -  .  —  .,  eflates  of.  II.  104. 
Initiate,  tenant  by  courtcfy.  II.  127. 


E     X» 

« 

Injnn^on  in  equity.   IIL  443  # 

Injuries,' dvil.  jjl.  2* 

-«-•'<*  with  and  without  force.  IIL 

118.      . 
Inland  bill  of  exchange.  II.  467* 
Inmates.  IV.   168. 
Inn  of  court  andchancery.  I.  23.  25. ' 
Innkeeper>  adion  againfl.  III.    165« 

166. 
Inns,  diforderly,  FV.  167. 
Innuendo*  III.   126. 
InofHcious  teflament.  1«  447.  II.  502; 
Inqueflofoffice.  III.  258.  IV.  30U 

424. 
Inquifitio  poft  mortem*  II.  68.  III.  258« 
Infidiatio  «viarum*  IV.   374- 
Infimul  computajfent,  III.   164. 
Infolvency,  ad^  of.   II.  484. 
Infolvent  debtors.  II.  484.  III.  ^i^*^ 
Infpedion,  trial  by.   IJI.  331. 
Inftallment.  II.  312. 
Inftanteri  trial.  IV.   396^   v.* 
Inftitutes  of  Juflinian.  I.  81. 
Inflitution  to  a  btnefice»  I.  390.   11« 

23.  IV.  107. 
Infurance.  II.  458.  III.  74^  IV.  441; 
Interdiffum,    III.  442. 
Interejfe  Termini,    II.    134. 
Interefl  of  money.  II.  454.  / 

-  -    -  on  bankrupt*s  debts.  II.  4B8; 

-  -    -    -  legacies.  II.  514. 

-  -    -  or  no  interefl,  iniurance»  II.' 

459»  4^- 
Interefled  witnefs.   III.    370. 

InterHneatioii  in  a  deed.  11.   308. 

Interlocutory  decree  in  eccIefiaiHc«d[ 

courts.   III.  10 1. 
----- chancery,    Ilk 

452. 

- judgment.  III.  448. 

Interpleader,  bill  of.  III.  448, 
InterpretatroH  of  laws.  I.  58. 
Interregnum,    I.    196.   249. 
Interrogatories,  examination  on.  III. 

383.  438*  ly.  287." 

... «in  chancery.  III.  449. 

Inteflacy.  W^  494. 

Inteflates,  their  dcbts  and  effedls.  IV.; 

425.  428. 

Intrufioaj. 


\ 
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Intrufion,  infbrmation  of,  III.  261. 
«. on  freehold.  IIL  169. 

-  -   -    -,  writ  of.  III.  183. 
Inventory  of  deccafed's  cffedts.  II. 

510.  • 

InveiHtare.  II.  209. 
^   ^   .   —  of  benefices*  II.   23. 
..  —  .  —  .  feuds.  II,  53. 

.  • .  .  lands.  II.  311.         ., 

Involuntary  manflaughter.  IV.   192. 
Joim,  king>  his  refignation  of   the 

crown  to  the  pope.  IV.  107.  iii. 
Joinder  in  demurrer.  III.  315.  xxiv. 

-  -    -  of  battel.   III.  iv. 

.,    -   -    -  ifiiic.    III.    315.    X.    IV. 

340.  iii. 
Jomt-tenanqy  in  lands.  II.  180. 
......  things  perfonal.  II. 

399' 
Jomt<*tenantj  king-  cannot   be.    II  • 

409. 
Jointure.  JI,   137.  180.  v. 
Ireland.   I.  99. 
Iron,  ftealing.  IV.  233. 
Irons  to  fecure  prifoners,  IV.  300. 

322. 
Ifiands.  II.  261. 
IfTuable  terms.  III.  353. 
lirueatlaw.  III.  313,  314. 

-  - -,  collateral.  IV.  396.  v, 
,  feigned.  III.  45:^. 

-  -  -  in  criminal  cafes.  IV,  339.  iii.  v. 
cquity.  III,  448, 

,  joinder  of.  III.  3i5»x.  IV*  340* 

111. 
1-  -  -,  tender  of.  III.  313. 
IfiTues  on  a  difiringas.  III.  280. 
Itinerant  courts.  IV.  411.  422. 

. jufiices.  III.  59.  IV.  422. 

Judges.  I.  267.  III.  25,  IV.  440. 

-  -    -,  aflaultin^  them.  IV.   125. 

-  -   -,  how   counfel    fo»  'prifoners^ 

IV.  355- 

•  -   -,  kUltng  them;  IV.  84. 

•  -   -,  their  commifiions.  I.  267. 

-  -   -,  threatening   or   reproaching 
them.  IV.  126. 

Judgment.  II.  xix,  III.  395,  v,^  vi. 
xu.  xxiv.  xxvi« 


Judgment,  a6Uon  on.  III.  160.  421« 

-  -    -    -    in    criminal    cafes.    IV. 

375-  iv.     . 

-  -    -    -,  property  by.  II.  436. 

-  -    -    -,  Tclievedag^ftinequhy» 

III.  437. 

Judtces  ordinarii.  III.   315. 
Judicial  power.   I.  267,   269. 

-  -    -  writs.  III.  282. 
Judicium  Dii,   IV.   341,  342. 

-  -    -  "fifri,  aquae^  'et  ignis,    IV.  ^ 

344-  . 

...  ^  parium,   III.   350, 

Jure  diwno,  right  to  thc  thronc.  I. 

191. 
-...•*^...  tithes.  II. 

^urf,  Jdng  de,   I.  204.  IV.   77. 
Juris  utrumj  writ  of.  III.  252. 
Jurifdidlion,  cncroachment  of.   III. 

III. 
---...  of  courts,    fettled    by 

£dw.  I^  IV,*  425,  426. 
-,  pleato.  III.  301.  rV. 

^33-       .  .       . 

Jurors,  fining  or  impmbning.    IV« 

361,  ^ 
Jury,  trial  by.   III.  349.  IV.   349* 

414.  441. 
Jus  accrefcendi,  II.    184.  V. 

-  -  ad  rem.  II.  3I*. 

-  -  duplicatum.   II.    ^99. 

-  -  fduciarium.   II.  3 29« 
V  •  fTnaginum.  I.  406* 

-  -  in  re.  II.  3 12. 

•»•' -  legitimum.  II.   328. 

-  •  patroriatus,  III.  246« 

-  -  praetorium,  III.  50. 

-  -  precarium.  II.  328. 
Juftice,  free  courfe  of.  I,  141. 

«    -    -,  homicide  in  advancement  of« 

IV.  179. 

*    r    -,  kine  (he  fbuntain  of.  I.  266. 
.  -r    ?    -•  negleft  or  refufal  of.    III. 
IP9. 

-  -   -,  offences  againft.   IV.  128. 
Juftice-feat,  court  of.  III.  72. 
Jufticiesy  writ  of.  III.  36. 
Juftifiable  homicide,  IV.  ^78; 

JSh  3  Juftificatlon* 
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Jttltific^tion»  rpeclal.  III.  306.  King,  his  ieals.  II.  346)  347,  III, 
Juilifying  bail.  III,  zgi*  47- 

.-.--.,  counterfeiting.   IV. 
83.  89. 

K.    .  ...    -  151  ver.  II.  350. 

-    •    -    -  fovereignty.  L  241. 

Kccpcr,  lord.  .III.  47.  -    -    -    ,  title.  I.   190. 

Kidnapping.   IV.  219.  ----.-,  contempts  agaip ih 
Killing,  what  amounts  to  homici4e.        IV.  123.  - 

IV.   196.  -    -    -    -  ubiquity.  I.  270. 

Kindredy  how  numerous.  II.  205.  -    -    -^  injuries  to  or  by.  III.  254. 

King.  I.  190.  -    -    -,  levying    war    againil.    IV; 

-  -  -  can  do  no  wrpng.  I.  246.  III.        81  • 

254.  IV.  32.  •    -    ->  rcfufal  to  advife  or  aflift  him. 

-  -  r,  compaflin^  or  imagining  his        IV.  122. 

death.  IV.  76.  "  King^s  bench,  court  of.  III.  41.  IV» 

-  -  *•  his  councils.  I.  227.  265. 

•    -    -    -  counfel.   III.  :^7. -.-  -,   jufticcs    of,    killing 

-  -    -    -  courts,  contempts  againft.        them.  IV.  84. 

IV.  124.  .Knight  bachelor.  1.404. 

-  -    -    -  dignity.  I.  241.  -   -   .  banncret.  I.  403.  * 
.    -    -    -  dutie5.  I.  220.  -    -   -  of  the  bath.  I.  403. 

.    -    .    -  cnemies,  adhering  to.  IV^.  -----  -  garter.  I.  410. 

82.  ------  fhire,  his  eledlors.  T, 

.    -    -    -  govcrnment,  contcmpts  a-         172. 

gainft.    IV.  123.  -   -   -  to  bc  retumed  on   a  lord's 

-  -    -    -  grants.;  II.  34$.  ^      *  jury.  III.  359. 

-  -    -    -  money,  counterfeiting.  IV.  Knight*s-fee.  1.  404.  410,  II.  6z. 
84.  Knighthood.    I.   404.   II.   69.  IV, 

-  -    -    -  palacc?,  contempts  againil. '      437. 

IV.  124.  Knight  fervicc.  II.  62. 

-  -    -    -  perfedlion.  I.  246. 

-  -    -    .  pcrpetuity.  I.  249. 

-  -    -  •-  perfon,  contempts  againft.-  '  L. 

IV.  123.  ' 

-  -    .    .  pleafure,  how  underf^od.  Labour,  foundation  of  propcrty.  IX, 
IV.  121.  5. 

.    -    -    -  power.  I.  250.  -   -   -*  hard.  IV.  370,  371,  377. 

-  -    -    -  prerogative.  I.  237.  Labourers.  I.  407,  426. 
-.-------   -,  contempts  a»  Lacbes,  I.  247. 

gainH.  IV.  122.  -    .    -  of  infant.  I.  465. 

---------,  felonies,'    a-  Lae/ae   majejiatist    crimen,   IV.     75. 

gainil.  IV.  98.  89.    ' 

-  ^  -,  his  prerogative  in  debts,  judg-  Laejione  Jidei,  fuit/r<7.  III.  52, 
ments,  and  Qxecutions.  III.  420.  Laity.   I.  396. 

.    .  ■  .'    .  Vevenue,  extraordinary.  I.  Lancafter,    coiinty    palatine    of.    I, 
306.                    '  117.  • 

.-.-.--,  drdinary.  I.  281. --? .----,  it^a 

».    .    -    -  royal  family.  I.  ^^19.  225.        courts.  III.  78. 
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» 

•Lancafter,  duciiy  of»  it's  courts.  III^    Law  of  parliament.  I.  165. 

78.  -  -  -  fide  of  the  chancery.  III.  47. 

Lands.  IL  16,   17.  ...  - exchequcr.  IIL  45 ' 

-  ^   -,  propertyin.  II.  7,  ,fiatute.   I.  85. 

Land-tax.  L  309.   IV.  423.  «  unwritten.  I.  63.  IV.  408. 

Lapfe.   II.  276.   rv.   107.  -  - -*  wager  of.  III.  341.  IV.  414* 
Lapfed  legacy.  II.  513.  424. 

Larciny.   IV.  229.  ,  written.  I.  85. 

-  -  -  -,  appeal  of.  IV.  314.  Lawing  of  roaftifFs.  IIL  72. 

-  -  -  -,  compound.  IV.  239.  Lay  corporations.  I.  470. 

-  ^  — ,  from  the  houfe.  IV.  240.  -  -  inveiliture  of  bilhops.  I.  ^fS. 

perfon.  IV.  241.  Lazarets,  efcaping  from.  IV.  162. 

,  grand.  IV.  229.    -  Lead,  (lealing.  IV.  233, 

-  -  — ,  mixed.  IV.  239.  Leading  intcrrogatories,    IIL  449. 
,  only  of  things  perfonal.  IV«  Leap-year.   IL  141. 

232.  Leaie.  IL  317.   ii. 

-,  petit.   IV.  229.  -    -   -  and  releafe.  II.   339.  ii. 

,  iim)>Ie.  IV.  229.  • ,  entry,  and  oufter,  ruld  to  con- 

Lathes.  I.  117.  fefs.   III.  204.  ix. 

Latiiat,  writ  of.  III.  286.  xviii.  Leet.  IV.  273.  411.  424.         -      • 

Law.  I.  38.  Legacies.  II.  512. 

-  -  -,  amendment  of,  Hatute  for.  IV.  -   -  -  -,  fubtradlion  of.  III.  98. 
441.  Legal  eflates  for  life.  II.   124.  126» 

-  -  -,  ind    equity,  courts    of,    how         1 29. 

ditHnguifhed.  IIL  429.  Legatine  conftitudons.  I.   82. 

-  -  -,  canon.  I.   14.  19.  79.  82,  83'.  '  Legiflative  powcr.  L  147. 

-^-  ',  civil.  I,  80.  Legiflature,  how  far  controllable.  I. 

. and  canon,  authority  of;         161. 

I.   14.  79.  83.  IV.  421,  422.  Legitimate  child.  I.  446. 

• --..-.-,  rejeded    by  Lending.  IL  454. 

the  Englifli  nobility.  I.  19.  Letter,  demanding  money,  £5fr.  IV. 

-  -  -,  common.  I.  63.  6y.  144. 

,  divine  or  revealed.  I.  42.  -    -    -*  mifllve,  for  elefting  a  bifliop. 

^---.--. ,  ofFences  a-        I.  379. 

gainft.  IV.  43.  - ,  in  chancery.  111*  445. 

w  - -,  feodaL  II.  44.  IV.  418;  -  -  -,  threatening.  IV.  137.  144. 
,  french.   IIL   317.    IV.    416.  Letters  patent.   11.  346.* 

428.  Levant  and  couchant,  III.  9.  239. 

-  -  -  greek.  III.  321.  Levarifacias,  writ  of.  IIL  417. 

-  -  -  hiftory  of.  IV.  407.  Levitical  degree*.  J.  435.  . 

-»  —  latin.  III.  319.   IV.  428.  Levying  money  without  confent  of 

-  -  -,  martid.  I.  413.  IV.  436.  parliament.   I.  140. 

merchant,  L  273.   IV.  ^ji war  againft  the  king.  IV. 

,  municipal.  I.  44.  81. 

-  -  -  of  nations.  I.  43.  Lewdnefs.   TV.  64. 

-  —  . ,    ofFences     againft.  Lex  manifejla.  III.    344. 

IV.   66.  -  -  talionis,   IV.    12. 

-  -  -  -  nature.  L  39.  Libel,  immoral  or  illegal.  IV#    150- 

H  h  4  Libel, 


I     N     D 

LibeU  in  ecclefiaflical  courts.  III. 

100. 

-  -  >j  malicioas.  III.  I2c^  IV.  150. 
Lihirojn  Ugem,  lofing.  IXL  340.  404. 

ly.  348. 
liiberties  or  franchifes.  II.  37. 
Liberty^  civil.  I.  6.  125. 

*  —  -a  natural.   I.  125. 

-  -  -.  -    of  the  prefs.  IV.  151; 
9  perfonal.  I.  134. 

..^ ,  crimes    againft. 

IV.  218. 
.  •  .  -4  perfonal>injuriesto.III.  127. 

->  political.  I.  125. 

Licence  for  marriage.,  I.  439. 

from  the  pope.  IV.  115. 

of  alienation.  II.  72. 

•  .  •  •  .    mortmain.   11.  269. 

-  -  -  -  to  adminiiler  oatlis.  III.  59. 
.  ^ agree»  in  a  £ne.  II.  350. 

xiv. 
Licenfed  curate.  I.  394. 
Licenfing  of  books.  IV.  152.  439. 
Licentia  concordandi,  II.  350.  xiv. 

.  loquendi.  III.  299. 

Liege.  L  367. 

Lieutenant»  lord.  I.  412.  IV.  272. 

Life.  I.  129. 

-  -  -,  annuities.   II.   461. 

,  crimes  againft.  IV.   177. 

>  eftate  for.  II.   1 20.  v. 

Ligan,    I.  293.   III.  ic6. 
Ligeance.  I.  366. 

Light.    II.    14. 

-  -   -  houfes.   I.    264. 

^   -  -  prefomption.  III.  372. 

Limbs.   I.    130. 

Limita^on  of  entries»  adlionsj  and 
indidlments.  III.  178.  188.  192, 
196.   250.  IV.  306.   308.    315. 

351.  434. 

.  , eltate.  II.   155. 

^  -  -,  ftatutes  of.   III. '306. 

Limited  adminiftration.    II.  506. 

fee.  II.   109. 

property.   II.  391. 

Lineal  confanguinity.   II.  203. 
»   .  -  defcent.  IL  210. 


E     X. 

Lineal  defcent   of    the   crowtt.    X\ 
194. 

-  -   -  warranty.  II.  301. 

Linen,  flealing  from  place  of  man«« 

fadure.    IV.  23$. 
Lip,  cutting  of,  IV.  207. , 
Literary  property.  II.  405. 
Litigious  church.  III.  244.  246. 
Littfeton.  I.  72,  73. 
Liturgy,  reviling  of.  IV.  50. 
Livery  in  chivalry.  11.  69. 
.  . deed.  II.  315. 

-  -  ^  -  •  law.  II.  3j6. 

-  -   -  of  feifin.  II..  311.  1. 
Loans,    compulfive.    I.    140.    IV. 

436.  y 

Local  adtions.  III.   294.^ 
Locality  of  trijj.    IIL    584.    IV. 

303- 
Locks   on    rivers>   dofbroying*    IV» 

144. 

Logic,  it's  effedts  upon  law  and  theo- 

logy-  ^-   33-  11«  58.  IV.  417. 
Lollardy.  IV.  47. 
London>  courts  of»  III.  81. 

-  -  -  -,  cufloms  of.  I.  75,  76.  11» 
518. 

-  -  -  -,  franchifes  of,    not  forfeit- 
able.  III.  264.  IV.  424. 

,  mayor    and    aldermen   of^ 

their  certificate.  III.  334. 
Lord  and  vafal.  II.  53. 

-  -  -,  feodaL  II.  53. 
Lords  committees  fbr  courts  of  j&f- 


tice.   III.  57. 
168, 


f,    it' 


»  -  ->  houfe  of>    it's  attendants«    1« 


-  -  -  may  kill  the  king*s  deer.  1« 
167. 

fpirituaL   I.    15^5. 

-  —  temporal.    I.   157. 

-  -  -  triors.  IV.  259,  260.  *440* 
Lotteries.  IV.  168. 

Lunatics.  L  304.  IL  291.  IV.  ^4* 

395- 
•  —  -,  cognizance  of.  III.  427%. 

-  -  ->  marriage  of.  I.  439. 
Luxury.  IV.  170. 

Madder 
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Manftealing.   IV.   219, 

M«  '  Manufadlurers>    fedacing    them    a- 

broad.   IV.  160.       ' 

Madder  root5>   ftealing  thenf.    IV*  Manufadures^  encouragement  of.  IV* 

233.  428. 

Madhoufes.  I.  305.  Manumiffion  of  viHeins.  II.  94.  347« 

Magiflrates.  I.  146,  Marchers,  lords.  I.  398. 

.r-  -   -   -  .,  oppreffionof.   IV.  141  •  Marches.  I.  398. 

---.-,  fubordinate.  I.  338.  Marefchall,  lord.  III.  38. 

.   ...--,  fupreme.  L  538«  ,  his  court.  III.  68. 

Magna  affija  etiginda,    wnt  de»  III.  Marine  felonies,  how  dergyable.  IV* 

3S>-  373  •• 

-  -   -  carta.  I.  127.  IV.  423.  425. triable.  IV.  269.    . 

-----,  it*s  contents.  IV.  423,  Mariners,  wandering.  IV.    164. 

424.  Marines.  I.  416. \ 

Mainour.  III.  71.   IV.  307«  Maritagium.  II.  70. 

Mainpemors.  III.  128.  Maritare.  II.   71. 

Mainprize,  writ  of.  III.  128.  Maritime  caufes.  III.  106. 

Maintenance  of  baftards.  I.  458.  ...   -  courts.  III.  69. 

.- children.  I.  447.  -   -   -    -  ftate.  I.  419. 

»--....  parents.  I.  454.  Mark,    fubfcribed    to    deeds.    II* 

•. foits,    I,    428.    IV.        305. 

134,  Market.  I.  274.  III.  218. 

.*-  -  wife.  I.  242»  -  -  -  -,  derk  of,  his  court.  IV.  275*. 

Making  law.  III.  343.  .  -  .  -,  overt.  .II;  449, 

Malainfe.  I.   54.  ....  towns.   I.   115. 

f- -  ^  prohihita,  1.  57.  Marqnc  and  rcprifal.  I.  258. 

Mal-adminiftradon   of  govemment.  MarqueiTes.  I.  397». 

IV.  121.  Marnage..  I.  433. 

Malepreferred  tofemaleindefcents. ,  clandefKne  or  irrcgular.  L 

I.  1^4.  II.  212.  439^  IV.  162. 

-  -  -  hne  preferred  to  female.  I.  .194 contra£(,  fuit  for.  IIL93. 

•  .  .  ftock  preferred  to  female.  II. ,  fordble.  IV.  208. 

234. in  chivalry,  II.  70.  IV. 

Malice  exprefs.  IV.  J99.  418.   420,  421. 

...  implied.  IV.  200. focage.  II.  88. 

-  -  --  prepenfe.  IV.  198.  206.  . licencesandregifters,forg- 

Malidous  mifchief.  IV.  244.  ing  or  deftroying.  IV.  163.  249. 

profecution.  III.  126.  -  *- of  royd  family.  I.  225*. 

Malt-tax.  I.  314.  IV.  117. 

Man,  iilandof.  I.  106. -  -,  proofof.  III.   140; 

Mandamusy  writ  of.   III.   lio.   264. -  -*  propertyby.  II.  433. 

IV.  441.     • fcttlement.  II.  364. 

Mandates,  royal,  to  the  judges  in --.,  it*5  antiqui- 

private  caules.  I.    142.  IV.  426.        ty.  II.    138. 

Manhood.  II.  54.  .  -  -  .  -  .,  when  good.  I.  440. 

Manor.  II.  20.  Marfhall  of  the  king's  bcnch.  III. 
Maniion-houfe.  IV.  224.  43. 

Manflaughter.  IV.  191,  ..... .-...,     cuf- 

T  -  -   -  -  -*  convidtion  of.  IV.  iv.        tody  of.  III.  43.  285. 

Marlhall 
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Marfhall  of  tlie  klng's  holl,  certificate 

of,   III.   334. 
Marihalfea^  court  of.  III.  76.  IV. 

276. 
Martialy  courts.  I.  416. 

-  -  -   .  law.   I.  413.  IV.  436. 
Mafs-books.   IV.  115. 
Mailer  and  fervant.  1.  423. 

-  -   -  in  chancery.  111.  442, 
'  "  ',  injuries  to.  IJl.  142. 

-  -   -  of  the  roUs.  III.  442. 
...-...' .^  his  judicial  rvl^ 

thority.   III.  450. 
Materia  prima*  III.   322. 
Materna  maternis,   II.  236. 
Matrimonial  caufes.  III.  92. 
Matrons,  juryof.  III.  362.  IV.  395. 
^axims.   I.  68. 

Mayhem.  I.  130.  III.  121.  IV.  205-* 
.    .   .    -,  appeal  of.  IV.  314* 
►    -    -   -,  inlpcftion  of.  III.  332. 
Mayors.   IV.  413* 
Meafures.  I.  274.  IV.  275.  424« 
..*.--,  falfc.  IV.  159. 
Mediate  llates  of  thc  empire.  11.  60* 
idedietatey    jury  de.   III.   246.   360, 

IV.  .128.    166.   278.   352. 
Mediterranean  pafTes,.  countcrfeitihg 

of.  IV.  249. 
Members  of  parliament.  I.  153. 
Memory,  time  of.  II.  31. 
Menaces.  III.  120. 
Menial  fervants.   I.  425. 
Menfa  et  thoro,  divorcc  a,  I,  440.  llli 

94. 
Mercen-Iage,  I.  65.   IV.  412. 
Merchants,  cuftom  of.  I.  75. 
...-.,  foreign.  I.  260.  IV.  424. 
Mercbeta.  II.   83. 
Mere  right.  II.   197. 
.......  not  aifignable.  {I.  290» 

Merger.   II.   178. 
Mefne  lords.,  II.  ^9. 

-  -  procefs.  III.  279.  415. 
profits,  a(ftion  of  trefpafs  for. 

III.  2P5. 

-  -  -,  writ  of.  III.  234, 
Metaphyfics,  their  effejfts   upon  law 

and  theology.  II.  58.  IV.  417. 


MicbeUgemote,    I.    147. 
Micbel-fynoth,   I.   147. 
Middlefex,  bill  of.  III.  285.  xviii, 
Migration.  II.  7. 
MiHtary  caufes.  III.   103. 

-  -  -  -  courts.  III.  68. 

-  -  -  -  feuds.  II.  57. 

ofFences.  I.  415.  IV.  ror, 

powerof  thecrown.  I.  262. 

-  -  -  -  ilate.  I.  408. 

tenures.  I.  287. 

teflament.   I.  418. 

Militia.   I.  410.  412,  4.13. 
Mines.   I.  295. 

,  deflroying  their  works.   IV. 

247.; 

-  -  -,  flealing    ore    out    of.     IV. 

Minority,     none    ih    the    king,    I. 

248. 
Minors  not  to  fit  in  parliament.  T. 

162. 
Minflrells,  II.  96. 
Mifadventure,  homicide  by.  IV.  1821 
Mifchief,  malicious.   IV.   244.' 
Mifdemefnor.  IV.    i.   5. 
Mife.   III.  305-,   V. 
Misfortune.  IV.  26. 
Mifnofmer.  III.   302,    IV.  334. 
Mif-pleading,  when'  cured  by  ver. 

didl.  III.  394. 
Mifprifion.   IV.  119. 

. -.  of  felony.   IV.   12I. 

,.  .; treafon.   IV.  120. 

Miflake.   IV.  27. 
Mif-ufer.    II.    153. 
Mitter  le  droitn   IL  325. 

-  -  -  Veftate^    II,  324. 
Mittimm,   IV.   300. 
Mixed  adions.    III.   118. 

-  -    -  larciny.    IV.  239. 

-  -    -  tithes.   II.  24. 
Modus  decimandi.    II,    29* 
Mcerda.   IV.    194. 

Molliter  manu^  impofuit.  III.   121. 
Monarchy.   I.  49. 
Money.    I.   276. 

-  -  -  -  bills.   I.   170.   184. 
counterfeiting.   IV.  84.  88. 

Money 
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Money  expended  for  anotker,  adkm 

for,  III.  163. 
...  receivedto  another's  vSe,  ac- 

tionfor.  ^IIL   163. 
Monk.  I.   132. 
Monopolies.   IV.   160.  436.  ^ 

-  -   -   J  -,  ftay  of  fuits  therein.  lY. 
116. 

Monfters.   II.  246. 

Monftrans  de  droit*  III.  256. 

Month.  II.   141. 

Monoments.   II.  428. 

Mort  d*  anceftor,  affife  of.  III.   185. 

Mortgage.  JI.  157.  IV.  435. 

-,  how  confidered  in  equity. 

III.  435- 
Mortmain.  I.  479.  II.  208.  IV.  108. 

424.  426.    441. 
Mortuaries.   II.  425. 
Mortuo  vadiOf  eilate  in.  II.   157. 
Mother-church.  I.   113. 
Motion  in  court.  III.  304. 
Moveables.  II.   384. 

-  —  -,  property  in.   II.  5. 
Mounty  or  bank.  1*  328. 
Mountebanks.  IV.  167. 
Mulier  pui/ne,  II.    248. 
Multiplicity  of  laws,   it's  original. 

III.   325. 
Munidpal  law.  I.  44. 
Mnrder.  IV.  194. 

-  -   -   -  by  perjury.  IV.  138.  196. 

-  —  -,  convidfion  of.  IV.  i. 

-  —  -,  indiftment  of.  IV.  ii.  ^ 

.*  -  — ,  when  pardohable.  IV.  194. 

400. 
Murdrum,   III.  321.    IV.  195. 
Muta  canum,  II.  427. 
Mute,  ilandiDg.  IV.  324. 

-  .  .   -   -  -,  advifing  it.  IV.  126. 
Mutilation.  1. 130.  III.  121.  IV.  207. 

,,  punifliment  by.  IV.-377. 

Mutiny-a^.  I.  415. 
Mtttualdebts.  III.  305. 

♦*  N. 

Namium  veftitum,  veJ  refetitum»  III. 

H9' 


National  debt.  I.  328.  IV.  440.  ' 
Nations,  law  of,   1.  43.  IV.  66, 
Nati*vi,   II.  94. 
Naturalliberty.  I.   125. 

-  -  -  life.  I.  132.  II.  121. 

-  —  -  perfons.  I.  123. 
Natural  born  fubjefb.  I.  366.  371. 
Naturalizatioa.  I.  374.   II.  250. 
Nature,  crime  againft.  IV.  215. 

-  -  -,  guardian  by.  I.  461. 

-  -   -,  law  of.  I.  39. 
Navigation-adls.  I.  419.  IV.  439*- 
Navigations,  deilroying.  IV.  244. 

,  hard  laboor  for  the  be* 

nefit  of.  IV.  371. 
Navy^  artides  of.  I.  420*. 
Ne  admittas,  writ  of.  III.  248. 

-  -  exeat  regnum,  I.  137.  266.  IV.  122-. 
"injuftewexes,  writ  of.  III.  234. 
Neceffity.   IV.   27. 

----.,  homicideby.  IV.   178. 
Negative  in  corporations.  I.  478. 

of  the  king.  I.   154. 

Negledt  of  duty,  aftion  for.  lil,  163. 

Negligencc  of  officers.  IV.  140. 

Negligent  efcape.  III.  415.  IV.  130. 

Negrq.  I.   127.  425.  U.  402. 

Neife.  II.  94. 

Nembda,    III.   350. 

Ncw  affignment.   III.  31 1; 

trial.  ll\.  387.  IV.  361.  438. 

News,  falfe.   IV.  149. 

Next  of  kin.   U.  224. 

Nient  culpable,  plea  of.   IV.  339. 

Night,  in  burglary,  what.    IV.  224. 

Nightwalkers.  IV.   292. 

Nibil  dicit,  judgnaent  by.  UI.   296. 

397- 

-  -  -,  return  of,  to  writs.  III.  282.  xiv. 

Nibil  debet,  plca  of.  III.  305. 
Nifeprius,  courts  of.  III.  58. 

-  -   -  .,  jufticesof.  III.60.IV.296. 

-  -  -  -,  trial  at.  III.  353.IV.  351. 

-  -   -  -,  writ  of.  III.  354.  X. 
Nobility.  I.  396. 

-  -  -  -,  it's  ufes.  I.  157. 
No6turnaI  crimes,  how  prevented  or 
.    refifted.  IV.  180. 

Non 
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NoMoffiunpJit.   IIJ.  305. 

...  —  -  infrafex  attnos»  III.  308. 

•  -  compos  mentis,  1.  304*  II.  497«  IV. 

^4-   395- 

-  -  W.  IV.  339. 

-  -  euIpabiUs,  ploa  of.  III.  305.  IV. 

339-  ,  .    . 

•  -  4Srr//««ff^o, prelcnption  de.  II.  ^x. 

•  -  tftfoBvm»  plea  of.  III.  305. 

'  -  eft  imventus,  return  of.'  III.   283. 

xiv,  XV.  xviii. 
^  -  §bftante.    I.   342.    II.   273.  IV. 

401. 

-  -  profequitur*   TI.  296. 

-  fum  informatus,  judgment  by.  III. 

397- 
Non-d^  in  iines.  II.  354. 

of  infants.  I.  46 j. 

Nonconformity.  IV.  51.  432. 

Nonjuror.  IV.   124. 

Non*payment  of  eccleiiaftical  daes. 

lil.  89. 

Non-refidence.  IJ.  322. 

Noftfuit,  III.  296.  316.  376.  V. 

•  •  -,  judgment  as  in  €afe  of.  IIL 

'^357- 

Kon  ufer..  II.  153.    ^ 

Nortiiem  borders,   rapine  on.    IV. 

244. 

Northumberland,  theft  in.  IV.  238. 

Norman  conqueft.  J.  99.  IV.  414, 

41J. 

• ifles.  I.  107. 

Nofe,  cutting  off  or  llitting.  IV.  207. 

*47*  377' 
Not  guilty,  plea  of.  III.  305.  x.  IV. 

338.  iii. 
Note  of  aAne.  II.  351.  xv. 
.  «  .  -  hand.  II.  467. 
Notice  in  ejedment.  III.  203.   viii. 
►   -  -  of  trial.  III.  357. 
Novel  dijfeifin,  aflife  of.  III.  187. 
Novels,  in  thp  civil  law.  I.  8i. 
iJiidum  paSum.   \\,  445. 
Nul  dijfeifmi  plea  cf.    III.  305.  ll. 

xviii. 

-  -  iielrecord.  III.  331. 

-  -  torty  plea  of..  II 1.  305« 


NuncupatiV^e  wJIIs»  II*  5(30, 
Nurture,  guardian  for.  I.  461« 
Nttfancci  abatement  of.  III.  5« 
-  -  -  -,  affife  of..  III.  220. 

-,  common.  IV.  166. 

,  private.  III.  216. 


Oz!^ex  officio.  III.  lax.  447; 

of  the  party.  III.  382.  437. 

Oaths  to  the  ffovemment,  refufalor 

negled  to  take  them.  I.  368.  IV. 

X16,   117.  123. 

-  -  -,  voluntary  and  extrajudidal.  IV. 

»37- 
Obedience  to  parents.  I.  4^2. 
Objedls  of  the  laws  of  England.  1« 

121. 
Obligatioh  of  huraan  laws.  I.  57*^ 
•  ► ,  or  bond.    II.  340.  xiii^ 

III.  xix. 

Obftrufting  oF  procefs.  IV.  X29. 
Occupancy.  II.  3.  8.  258.  400« 
Odhal  right.  II.  45. 
Odio  et  atia,  v/nt  de.  III.  X28. 
Oeconomy,  public,  oiFences  againft* 

IV.  162. 

Office  found.  III.  2^9. 

-  -  -,  inquefl  of.  III.  258. 
Officers,  arreft  by.  IV.  292. 

-  •  -  -,  killing  them>  in  execudng 
their  office.  IV.  200. 

-  -.  -  -   of  courts,  their  certificatcf* 

III.  336. 

-  -  -  -,  refufal  to  admit.  III.  264. 

,  removal  of.  III.  264. 

Offices.  I.  272.  II.  36. 

-, andpenfions,duty  0^.1.327* 

Officio,  oaJ^ieXf  III.   101.  447. 
Oleron,  lawsof.  1.  4x9.  IV.  423. 
Opening  council.  III.  366. 
Oppreffion  of  crown,  how  remediftd. 
I.  243. 

magiilrates.  IV^m» 

Option  of  the  archbifhop.  L  38K 

O^tional  writs.  III.  274.         ' 

Orchards» 
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Orchards,  robbingof.  IV.  233. 
^Ordeal,  trial  by.  IV.  342.  414  425. 
'  Ordcr  of  feffions.  IV.  272, 

Orders,  holy.  I.  388.^ 

Orieinal  contra£l  of  king  and  peo* 
pk.  I.  211.  233. 

• -i  fociety.  I.  47. 

«.  •  —  conveyances.  II.  310. 
s     .  .  .  .  of  a  deed.  II.  296. 

«^  .  —  procefs.  III.  279.  • 

« writ.  ill.  272.  vii.  -xiii* 

Orphanage.  II.  519. 

g^ium  ecclefioif  Ao^&[  ad,   II.    132. 
verfeers  of  the  poor.  I.  359. 
Overt  aft  of  treafon.  IV.   79*   t^* 

357. 
»  -  -,  market.  II.  449. 
•  .  .,  poand.  III.  12.       « 
Ouiler  of  chattels  real.  III.  198* 
•     -   -    -   .  freehold.  III.  167. 
OupirUmain*   II.  (>%• 
Outlawry.  I.  142.  III.  284»  xvL  IV^ 

Owling.  IV.  154. 

Oytr.  III.   299.  xxu. 

.•  -  -  and  termineri  commiffion  of.  IV. 

269.  i. 
^.^.  ..,..,  juflices  of>  kiUing 

them.  IV.  84, 
Ojex*  IV.  340. 


P. 


Fains  and  penalties,  zSi  to  inflidl.  IV. 

259. 
PaiSf  matter/».  II.  294» 

-  -»  -,  XnaXper.  III.  349.  IV.  349. 
Palace  court.   IIL  y6. 

Palatine  counties.  I.  117*  IV.  431. 
• ^...^  their  courts.    III. 

^79- 

Pande£ts.  T.  81. 

-  .   .   -  difcovered,  I.   17.  81.  . 
Panel  of  jurors.  III.  354.  IV.  3<^ 

350- 
Papal  encroachments.  IV.  104» 

^  .  .  procefs,  obedience  to.  IV.  115. 
II 


Paperbook.  III.  317*  40^. 

-  —  crcdit*  I.  330.  IL  466.  Vf* 
441. 

Papirian  code.  I.  81. 

Papiils,  children  of.  I.  449.  451« 

-  -   -,  incapacities  of.  II.  257.  293« 

-  -   -,  lawsagainft.  IV.  55.87.425« 
Paramount,  lord.  II.  59.  91.  . 
Parapbernalia,  II.  435. 

Paravail,  tenant.  II.  60. 

Parcels  in  a  conveyance.   II.  i,  iL 

iv. 
Parceners.  II.   187. 
Parco  fra^o^  writ  de.  III.   146. 
Pardon.  IV.  316.  337.  376.  396,  . 

-  —  -  for  difcovering  accomplices 
orreceivcrs.  IV.  331. 

...  -  not  pleadable  to  impeach- 
ment.  I.  334.  IV.  261.  399.  440* 

Pardonuig,  prerogative  of..  I.  269. 
IV.  397. 

Parent  and  child.  I.  446. 

-  -,  injurics  to.  III.  140; 
Parentat  power.  I.  452. 

Parents,  l^c,  their  confent  to  inii^ 

riftge.  I.  437. 
Pares  curtis.  iL  54, 

-  -  -,  Xnalper.  III..  3503 
Parifli.  I.   112. 
Parilh-clerk.  I.  395. 
Park.  11.  38.  416. 

Parliament.  I.   141.   147.  ^,  412^ 

425.  428. 
..-..,  court  of  the  kingin.  IV, 

259.  263. 
---.-,  difufe  of,  IV.  437. 
.  .  ^  -  -  of  France.  I.  147- 
-----,  power  of.  I.  160. 
-----  rolls.  I.    181. 

-  .  ...  -,  fummons  of;  I.  150^ 
Parliamentum  indoSium»  I.  177. 
Parol  conveyances.  II.  297. 
,  demur  of.  II l.  300. 

-  -  -  cvidence.  III.  369. 

.  .  .  or  pleadings.  II L  293« 
Parricide.  IV.  202. 
Parfon.  I.  384. 
•   -    ^  imparfonee.  I.  391. 

ParticuJar 
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Particular  eftate.  II.  165. 

»  •  -   -  tenants»  alienation  hy.  II. 

274. 
Pames  to  a  deed.  IL  298.  ii,  iii. 

-  -  -  -  —  fine.  II.  355. 
Partition.  II.  189. 

-  -  — •  dced  of.  II.  323. 

-  «  -  -,  writ  of.  II.  189.  III.  302. 
Partnerihip»    cognizable    in   equity. 

III.  437. 
Pafs-|)orts.  I.  260. 

-  -    -    -,  violation  of.  IV.  68. 
Pafture,  common  of.   II.  33. 
Patents.  II.  346. 

-  -  •  -  fornewinventions.  IV.  159*. 

* of  peerage.   I.  400. 

-----  preceaencc.  III.  28, 
Patent-roUs.  II.  346. 

->   -   -  writs.  II.  346. 
Paterna  PaUrnis.   II.  236. 
Patriam»  tnzXper.  III.  349.  IV.  349. 
Patronage.  II.  21. 
----•-,  diftnrbance  of.  III.  242. 
Pa«/^-caufes.  III.  400. 
i^Kvns.  II.  452. 

Payment  of  deceafed's  dcbts.  II.  511. 
•   .   -  money  into  court.    III. 

^304-        •         . 

Peace  and  war,  right  of  making.    I. 

257. 

-  •  -,  breach  of.  IV.  142. 
*  — ,  clerk  of.   IV.  272. 

-  — ,  commiffion  of.    I.    351.  IV. 
270. 


— ,  converfation  of.   I.  349. 

IV. 
282.  290.  292.  428. 


-  -  -,  juftices  of.  I.  349.  IV.  270. 

.  428. 
',  conviflion  by .  IV. 

28r. 

-  -  -,  oiFences  againft.  IV.  142. 

*  — ,  fecurity  for.  IV.  251.  254. 
->  -  -,  the    king's.     I.    118.    268. 

350- 
Peculatus.   IV.   122. 

Peculiars,  court  of  III.  65. 

Pecuniary    caufes,     in    eccleiiaftical 

courts.  III.  88. 

* legacies.  IL  51;^, 


Peerage,  benefit  of,  in  oflfisnces.  IV4 

367- 
Peereftes.  I.  401. 

Peers,  great  council  of.  I.  227,  228. 

-  -  -,  hereditary  counfellors  of  the 
crown.  I.  227. 

-  -  -,  houfe  of.   I.   155.  III.  57. 

-  — ,  pcdigrees  of.   lil.  106. 
,  privSegesof.  1. 401.  III.  359. 

IV.  253.  273.  367. 
,  protefts  of.  I.   168. 

-  -  -,  proxies  of.  I.   168. 

,  trialby.  I.  401.  IV.  260.  348. 

Peineforte.  et  dure.  IV.  3  25 . 
Penal  ftatutes.  I.   88.  IV.  429. 
Penalty  of  a  bond.  III.  435. 
Penance,  commutation  of.  IV.   105. 
217.   276. 

-  -•  -   -  for  ftanding  mute.  IV.  325^ 

-  -   -   -  in  ecclefiaftical  courts.  IV. 
165.  275.  368. 

Pendente  lite,  adminiftration.  II.  503. 
Penitentiary  houfes.  IV.  371. 
Penfion,  ecclefiaftical.  I.  281.  II.  40. 

-  -  -  -  from  the  crown.   I.  176. 
._- .-,  duty  on.  I. 

327- 

-  -  -  -  fromforeignprinces.lv.  122.* 

Penfioners  excluded  from  the  houfe  of 

commons.   I.    175.  ' ) 

People.   I.  366.  ' 
Per  et  cui,  writ  of  entry  in.  III.  181. 
--  my  et  per  tout^  feifin.    11.    182. 

-  -  qutid.    III.    124. 

-  -,  writ  of  entry  in.  III.  181. 
Peremptory  challenge.  IV.  353.  396. 

-  -   -   .    -  Mandamus.  lli.  11 1.26^ » 
...   -   -  writ.   III.  274. 
Perfeftion  of  the  king.  I.  246. 
Perjury.    IV.  137. 

-  -  -  -  in  capital  cafes.    IV.  138. 
196. 

Permiffive  wafte.  11.   281. 
Pernancy  of  profits.  II.  163. 
Perpetual  curate.  I.  394. 
Perpetuating  the  tedSmony  of  wit- 
neiTes.  III.  450. 

Perpetuity  of  the  king.  I,  249. 

Perfecution, 
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Perfecution»  religioas.  IV.  46.  428. 

432. 
Perfonj  injuries  to.  III.  119. 
,  larciny  from.  IV.  241. 

-  -  -  -,.offences  againft.  IV.  177. 
Perfonal  a6Uons.   III.  177. 
--,  where they die with 

the  perroa.  Ilf.  302. 
V  -  r  -  aiTets.  II.  510. 

-  -  -  -  chattels.  U.  387, 
•  fecurity.   I.  129. 

-  -.-  things.  II.  384. 

-  -  -  tithes.   II.  24. 
Perfonating  others  in  courts,  Wr.  IV. 

128. 

-  -   -   -   -  proprietors  of  ilock.  IV.r 
248. 

Perfons  artificial.  I.  123.  467. 

-  -  -  -  natural.  I.  123, 

-  -  -  -,  rights  of.  I.  122. 
Peter-pcnce.  IV.  107. 
Petitibn  of  appeal.  III.  454. 

,  bankruptcy.  11.  480. 

-  -  -  -  ^  right.    I.    128.    III.  256. 

IV.  437.  . 

Petitioning,  rigl\t  of.   I.   143,    IV. 
147. 

-  —  -  -,  lumultuous.   I.  143.  IV. 
147. 

Petty  bag  ofHce.   III.  49. 

-  -  -  conilables.  I.  355. 

-  --  jury.  iri.  351. 
larciny.  IV.  229. 

-  -  -  ferjcanty.   II.  81. 
feffion.  IV.  272. 

-  -  -  treafon.  IV.  75.  203. 
Pews.  II.  429, 

Phyficians,  bV.  III.  122.  IV.  197. 

Piepoudriy  court  of.   111.  32. 

Pignus,  ir.   159. 

Pillory.  IV.  377. 

Piracy.  IV.  71. 

Pifcary,  commpn  of.  II.  34.  40. 

Placemen  excluded  from  tlie  houfe  of 

'  commons.  I.  175.  IV.  440. 

Plagiarii,  IV.  219. 

Flague,  irregularity  during.  IV.  16 x. 

Plaint.  III.  273. 


Plaintiff.  Iir.  25. 
Plantations.  I.  107. 

,  deftroying  of.  IV.  246. 

Plan^s,  deftroying  of.  IV.  247. 

-  -  -,  ftealingof.  IV.  233. 

Plea,  atlaw,  II.  xviii.  111.  301.  x^ 
xxii. 

-  -  -  in  barofexecution.  IV.  396.  v. 

-  -  -  -  equity.  III.  446. 

•  -  -  to  indiftment.  IV.  332.  iii« 
Pleadings.  III.  293.  IV.  427. 
Pleasof  the  crown.  111.  40.  IV.  2: 

424. 
Pleafure  of  the  king,  how  underftood. 

IV.   121. 
Plehifcita.    l.   %o. 
Pledge.  II.  452. 

-  -  -  -,  cftates  in.  II.   157. 
Pledges  of  appearance.  III.  280.  rii. 

•  •  • 

Xlll. 

-----  battd.  III.  17. 

-  .. profecution.-  II.  xiv.  xvil. 

m.    .•»      ..      ...      ... 
.  275.*  1.  m.  vu,  viii.  xui. 

Plegii  de  profequendo  in  replevin.   III. 

147. 

-  -  -  retorno  hahendo.  III.  147. 
Plena  probatio,  III.  371^ 
Plenarty.  III.  243 

Plenum  dominium .   II,   312. 

Plough-bote.   II.    35. 

Pluries  haheai  corpus .    III.    135. 

-  —  writ.   111.283.  XV.    iV.  319« 
Pocket-ftieriffs.  I.   342. 
Poifoning,   IV.   I96. 

Police,  offences  againft.  IV.  162, 
Policies  of  infurance.   II.  458.  IV. 

441. 
----,  court  of.    Iir. 

7.4* 
Political  liberty.   I.    125. 

Poll,  deed.  II.  296. 

PoIIfi,  challenge   to.    III.   361..  IV. 

352. 
Polygamy.  I.  436.    IV.    163. 
PonefWntoL  III.  34.  37.  19^.  280. 

ii.  xiii. 
Poor.  I.  359. 

Poor-Iaws.  I.  131.  359.  IV.  432. 

Pogr- 


1 
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Poor-fetdements..  I.  362.         ^  Poundagc.  I.  316.  IV.  437^ 

Pope»  his  authority»  how  demoliihed.  Pound-breach.  III.  146. 

IV.   104.  421.  428.   430.  Pow-dike,  cutting.  IV.  244. 

•  -  -  -  -  encroachdlcnts.  IV*  104.  Power  of  the  crown.  I.  250. 
419.  424,  42 j.                   ^       ^  -  -  -  .   •  ^  parent.  I.  452. 

......  jurirdidion«  defendlng  it.  Poyning's  law.  I.   102,  103, 

IV.   87.    115.  Priucipe,  writ  of.  III.  274. 

•  - -,  reconciliation  to«  IV.  87.  ...  -  in  capite,  writof.  III.  195« 
Popery.  IV.  5j.  ,  •---...  common  recoveries.  IL| 
Popifh  booksj  miportlng  or  felUng.  358.  xvii. 

iV.  115.  -  ...  -  .  fines.  II.  350.  xiv. 

-  -  -  prieft.  IV.  57.  87.  115.  I-  -  .  -,  tenant  to.  ID.   182. . 

-  -  -  recufants.  IV.  56.   124.  Pramunire.  IV.  103.  428. 

•  -  -  feminaries>    education   in«    I.  Praetor's  edi^s.  I.  80.. 
451.  IV.  55.  115-^  Pre-audience.  III.  28. 

• ^ ,  maintaining.  IV.  Prebendary.  I.  383, 

115.                   '  Precedence.  11. 224.  272.  III.  wji 

Popular  aflions.   II.  437.   IIL  161.  ---   —  of  royalfamily.  I.  225% 

Portions,  method  of  raifing.  II.  vil.  -   -  -  — ,  patent  of.  III.  28« 

Port-reeve.  IV.  413.  -.-..,  table  of.  I.  405. 

Ports  and  havens.  I.  264.  Precedent  conditions.  II.  154. 

Pofitive  proof.  III.  371.  Precept  of  ele^on  to  parUament  Ij 

PoJJe  cmitatus,  I.   343..  •  177. 

.-----,  negle&ng  tojoin.  IV.  Pre-contradl.  I.  434, 

122.  Predial  tithes.  II.  24. 

Pojfeffiofratris.  II.  228.  Pre-emprion.  1.^87.  IV.  116.424; 

PofTeilion,  adual  right  of.  III.  i8o.  439.  "" 

.  ^   .   .,  apparentrightof.  III.  177.  Pregnancy,  plea  of.  IV.  394. 

179.  .--«-,  trialof.  I.  456.  IV.  395' 

-  ^   -   -,  eflates  in.  II.  163.  *  Premier  ferjeant.  III.  28. 

-  -  -  -,  naked.  11.  1^5.  III.  177.  Premifesof  a  deed.  II.  298.  i,ii,  iii. 
.  -   .   -^  property  in.  IL  389.  Prerogauve.  I.   141.  237.  252.  IV» 

-  -    -   -,  right  of.  II.  196.  431,  432. 

-  -   -   -,  vvrit  of.    III.   2oa.  412. -  -,  caufes   of  it's  incrcafe 

xii.  and  decline.  IV.  433. 

Poflcflbry  aAIon.  II.  198.  III.  180. -,  comparative  revlew  of. 

PoiTibilides  not  affignable.  II.  290.  I.  336.  IV.  440. 

Poftt  writ  of  entry  in.  III.  182.  -.-..,  conteropts    againft.    IV. 

Poft-diiTeiiin,  writ  of .  III.  188.  122. 

Poftea,  III.  386.  xi.  ,  copyrights.  II.  410. 

Poft-fine.  II.  350.  ,  court.  II.  509.   III.  65: 

Poilhumous  children.  I.  130.  II.  169^.  -  -  -  — ,  felonies  againft.  IV.  98. 

Poft-letters,  ftealing.  IV.  239.  --.--,  property  by.  II.  408. 

Poft-man  in  the  exchequer.  III.  28.  Prefcrlpdon.  II.  263. 

Poft-office.  l.  322.  ---.--,  corporadons  by.  1. 473t 

-  -    -    -,  mifbehaviour  of  it*s  offi- -,  timeof.  II.  31. 

cers.  IV.  234.  Prefentation  to  benefices.  I.  389«  D» 

Pound.  III.  ^2.  23. 

P^enudve 
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Prefentative  advowfons.  II.  22.  Privies  to  a  fine.  IL  355. 

Prefentment  of  copyhold  furrenders.  Privilcge.  I.  272. 

I[.  369.   -  ,  bill  of.  III.  289. 

-  -  -  ^  -  *  -  -  olFences.  IV.   301. from  arrefts.   111.  289. 

Preiident  of  the  council.  I.  230. of  parliament.  I.  164, 

Prefsi  liberty  of.  IV.  151.  9  writ  of.  I.   166. 

Preffing  of  feamen.  J.  418.  Privileged  places.  IV.   129. 

-  -  -  -  to  death.  IV.  328.  — .  '  -  "  villenage.  II.  98. 
Prefumptions.   IFI.   371.  Pri<vilegia»  I.  46. 
Prefumptive  evidence  of  felony.   IV.  Privilegium  clericale.  IV.  365. 

358.  ,  property /ro//fr.  II.  394. 

---.--  heir.  IT.  208.  Privy  council.   I,  229. 

Pretended  titles,  felling   oi  buying.  -  -  -  coanfellor,  kilHng  or  attempt 

IV.    136.  to  kill.  I.  232.   IV.  100. 

'    Pretender  and  his  fons,  treafons  re-  -  -  -  purfe.  I.  334. 

lating  to.  IV.  91.  -  -  -  feal.  II.  347. 
Prevention  of  crimes.  IV.  251.  -  —  fignet.   II.  347. 
,  homicide  for. ,  forgm^  them.  IV.  Z^> 

IV.   180.  tithes.  I.  388. 

Price.  II.  446.  454.  verdid^.  III.  377.  IV.  360. 

Pricft.   I.  388.  Prize  caufes.  III.  108. 

Primae  preces .    I.381.  —  —  --,  commiffionof.  III.  69. 

Primary  conveyances.  II.  309.  Probable  prefumption.  III.  372.. 

Primerjine.   II.  350.  Probate  of  will.    II.  508. 

'Mfi^*  il«  66.  87.  IV.  418.  Proceiendoy  writ  of.  I.  353.  IIT.  109. 

Primogeniture.  I.  194.  II.  214.  IV.  Procefs,  civil.  III.  279.  xiii. 

421. ,  criminal.  IV.  318. 

Princeof  Wales.  I.225.  ,  obftrufting    it's   execution, 

Princes  of  the  blood  royal.  I.  226.  IV.  129. 

Princefs  of  Wales,  violating  her.'  I.  Prochein  amy.  I.  464. 

225.  IV.  81.  Proclamations  by  the  king.  I.  270. 

royal.  I.  22j.  IV.  431. 

,  violatmg  her.  I.  225.  - -  of  afine.  II.  352.  xvi. 

IV.   81. -  eftrays.   I.  298. 

Principal  and  acceiTory.  IV.  34.  onattachmentinchan- 

-  -    -    -  challenge.  III.  363.  cery.    III.  444.  ' 

Prior.  I.  155. exigent.    III.   284. 

Priority  of  debts.  II.  511.  xvi.  IV.  319. 

>    Prifage.  I.  315. theriot-a£l.  IV.  143.' 

Prifon,  breach  of.  IV.   130.  -  •  -  . ,writof.III.284.xvi. 

Prjt,  IV.  339.  Proaor.  III.  25. 

Private  aft  of  parliament.  I.  86.  II.  Procuration-money.  IV.  157. 

344.  Prodigals.   I.  305. 

-  -    -  nufance.  III.  216.  Profanenefs.  IV.  59. 

-  -    -  perfons,  arreft  by.    IV.  292.  Profert  in  curia.  III.  xxii. 

-  -    -  wrongs.  III.  2.  Profeffion,  religious.  I.  133. 
Prlvately   ftealing  from  the  perfon.  ProfefTor  of  the  laws,  hi»  duty.  I.  35- 

IV.  242.  Proiits  of  courts.  1.  289. 

VoL.IV.     •  li  ,         Progrefs, 
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I 

Progrcfs,  royal.  IV.  411. 
Prohibition,  declaration  in.  UI.  113. 
«   .   -  -  -,  wiitof.  III.  112. 
Proinires.  III.  158. 
Promiflbry  note.   II.  467. 
Promulgation  of  laws.  I.  45« 
Proofs.  III.  368. 

-  -   -  in  ecclefiaftical  courts*    III. 
100. 

Proper  feuds.  II.  58* 
Property.  1.   138.  II.  i,  2. 

-  -    -  -,  crimes«againil.  IV.  230. 

-  -   -  .,  injuries  to  perfonal.    III. 

^     real.  III.  167. 

-  -   -  -,  right  of.  II.  197.  III.  190. 
Prophecies,  pretended.  IV.  149. 
Proprietary  governments  in  America. 

I.  109. 
ProprietateprohandafVfTiX.de.  III.  148. 
Prorogation  of  parliament.  I.  187. 
Profecution  by  the  kine;.  F.  268. 

-  -  -  — ,  exp^nfes  of.  IV.  362. 
.,  malicious.  III.  126. 

.  • of  ofFenders.  IV.  301. 

Protedkion  of  children.  I.  450. 

. embaiTadors.  I.   254. 

. y  writ  of.  III.  289. 

Proteflor.  I.  248. 

Proteft  of  bills  and  notes.  II.  468, 

4^9' 

- lords  in  parliament.  I.  168. 

Proteftant  diflenters.  IV.  53. 

. fucceflion.   I.  216,  217. 

— --,  treafon  againil. 

IV.  90. 
Proteftation.   III.  311.  xxiii. 
Province.  1.  tii. 
Provincial  conftitutions.  I.  82. 

-  -  -  -  .  govemments  in  America. 
I.    109. 

Proving  will  in  chancery.  III.  450. 
Provifions,  papal.  1.  60.  IV.  107. 
..---,  felling  unwholefome.  IV. 

162. 
Pro^vifo,  trial  by.   III.  357. 
Frovifors,  ftatutes  againft.  IV.  1 10, 


E     X. 

Proxies  in  the  houfe  of  lords.  1. 169. 
Puberty,  age  of.  IV.  22. 
Public  a£l  of  parliament.  I.  85. 

-  -   -  verdi£l.  III.  377.  IV.  360. 

-  -    -  wrongs.    IV.  1. 
Publication  of  depofitioiis.  III.  450. 
Pueritia,  IV.  22. 

Puis  darrein  continuancef  plea.  III.  3 16. 
Puifne  barons  of  the  exchequer.  UL 

44. 
«  -  -  juftices.  III.  40,  41. 
PuIIing  doivn  churches,  hoofes,  liu 

IV.  143. 
Pulfation.  III.  120. 
Puniihment.  IV.  7. 
-----,  capiul.  IV.  9.  18.  236*. 

441. 
-----,  certalnty  of.   IV.  377. 

-  -  .-  -  -,  end  of.   IV.   11.  252. 

,  infli6lion  of.  IV.  258. 

,  meafure  of.   IV.  12. 

»----,  power  of.  IV.  7. 
-----,  feverityof.   IV.  16. 
Pur  auter 'vie,  tenant  to.   II.  120. 
Purchafe.  L  215.  II.  241. 

of  writs.   III.   273,  274» 

Purchafor,  firft.  II.  220. 
Pure  villenage.    II.  290. 
Purgatio  vulgaris»  IV.  342. 
Purgation,  canonical.  III.  342.  IV. 
368. 

,  oathof.  III.  100.  447. 

Purprefture.  IV.  167. 
Purfuit  of  remedies.  III.  270. 
Purveyance.  I.  287.  IV.  x  16.  424« 

439- 
Putting  in  fear.  IV.  242. 


^adruplicaiio.   III.  3 10. 
Qualification  for  kilUng  game.   II. 

417.  IV.  175. 
.-..--  of  eleftors    to    parha- 

ment.  I.  171. 

, -jurors.  III.  362. 

Qualiiicatioii 
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Qualification  of  jaiUces  of  the  peace.  ^uo  mnus,  wrk  of.   III.  46.  28$. 

1.  352.  xix. 

• -  members    of  parlia-  ^uo  nuarranto,  information  in  nature 

ment.  I.  175.  of.   I-.  485.    111.  263.    IV.  311. 

Qualified  fees.  If.  109.  441- 

.  property.  II.   391.  --.----,  writ  of.  III.  262. 

^uantum  meruit,   III.  163.  S^uod  ei  deforciaty  writ  of.   III.  193. 

-  -  -  -  'vahbat.   III.   163.  permittat^  writ  of.  III.  240. 

^uare  claufumfre^t.   III.  281.  ----.--,  projiernere,    writ    of. 

-  -  -  ejecit  infra  terminum,  writ  of.         III-   221. 

III.  207.  i^^^^^m  claufe»  in  commiflions.  I.35i. 

-  -  -  impedit^  III.  246. 

-  -  -  incumbravit.   III.  248.  R. 

-  —  non  admijit,  writ  of.  III»  250. 

Quarentine.   II.  135.  Rack.  IV.  325. 

,  irregularity  in.  IV.   161.  Rack-rent.  II.  43. 

Quarrelling    in    church   or  church*  Rank,  fnodus,  l\.  30. 

yard.  IV.  146.  Ranfom.  IV.  380. 

Qjiartering  of  foldiers.  I.  414,  415.  Rape,  appeal  of.  IV.  314. 

------  traitors.  IV.  92.  376. in  counties.*   I.   117. 

Quarter-fefiions,  court  of.  IV.  271. .  of  women.  IV.  2id. 

^arto  die  pof.  III.  278.  Rapina,    IV.  ^43. 

Qualhing.  111.  303.  IV.  321.  Rafure  irf  a  deed.   II.  308. 

Quays.  I.  264.  Rationfihili parte  bonorum,  writ  de.  II. 
^ue  eftate,  II.  264.  492. 

Queen.  I.  219. writ  of  right  ^i^.  ill. 

-.    -    -  Anne'8  bounty.  I.  286.        '        194. 

-  -   -9  compaifion  or  imagining  her  Rationahilis  dos,   II.   134. 

death.   I.  223.  IV.  ^6,  Ravifhment  of  children.  III.   141, 

-  -    -  confo/t.   I.  219.  .  -  -  .- ward.   III.  141. 

-  -    -  dowager.  I.  224*  ---,..-  wife.   III.  139. 

-  -    -  gold.   I.  221.  Reading  of  deeds.   II.  304. 

-  -   -,  her    attorney    and  folicitor.  -  -  -  -,  ori  claim  of  clergy.  IV.  367. 
I.   220.  IJI.  28.  441* 

-  -   -   -   -  revenue.  I.  221,  222.  Real  adions.  III.  117. 

•    •    ~  regnant.   I.  219.  9  aflets.   II.  244.  302*     » 

-  - ,  her  hufband.  I.  224.  ,  chattels.   II.  86. 

--   -   -,  violating  her.   I.   224.   IV.  -  -  -  compofition  for  tithes.   II.   2-8. 

81.  ,  things.   II.  16. 

QueiHon,  or  torture.   IV.   325.  Reafon  of  th^  law.   I.  70. 

j^; /«/«  adions.  III.  162.   IV.  307.  Reafonable  part.  II.  492.  516.  IV. 

^ia  dominus  remifit  curiam,  writ  of         408.  424, 

right.   III.   195.  Re-affurance.   II.  460. 

^ia  emptoresi  ft^itute  of.  II.  91.  IV,  Rebellion,  commiiTion  of.    Ilf.  444. 

426.  Rebutter.    III.  310. 

Quick  with  child.  IV.  395.  Recal  of  fubjeds  fromabroad.  I.  266. 
Quiet  enjoyment,  CQYcnant  for.  il^  x.        IV.  122.  160*. 

^//z/«^;r«^w/.  lil.  283,  xvi,  iV,  319..  Rccaption.   III.  4.  IV.  363. 

Quit-claim.  II.  xv.  ;  --.--,  writ  of.  III.   151. 

Quit-rents.  II.  42.  ^  Receiving  ftolen  goods.  IV.  132. 

1  i  2  Rccitais    j 
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Recitals  in  a  deej.  II.  298.  iv. 
Reclaimed  animals.   II.  391. 
RecognizaDce.  II.  341. 
X  .  -  -  —  -  -  •for  the  peace  or  good 

bchaviour.   IV.  252. 
• —  in  nature   of  ftatute 

flaple.  II.   160.  342.  IV.  431. 
*..----of  bail.  II.  391.  XV. 
..-.----  fine.   II.  XV,  xvi. 
Recompence  in  value.  II.  359. 
Reconciliation  to  the  popc,  ^V .  IV.  87. 
Record.  I.  69.  III.  24.  IV.  426. 

-  -  -,  aflurance  by.   II.  344. 

-  -  -  -,.courtof.  III.  24. 

-  -  -  -,  debt  of.  II.  465. 

-  -  -  -,  imbezzling  of.   IV.  128. 

-  -    -   -  of  adions.II.  xviii.  III.  317. 
iii.  ix.  xxi. 

-  ...   -  forcible  entry  or  detainer. 
IV.  148. 

....   -  riot.   IV.  147. 

-  -  -  -,  trial  by.   III.  330. 
^- ,  vacating  of.   IV.  128. 

Recordari  facias  loquelam»  III.  34.  37. 

Recovery,  common.   II.   116.  271. 

357.  xvi^v*  IV.  429. 
-----  in  value.  11.  359.  xix. 
.  —  — ,  revifal  of,  when  fufFered 

of  copyhold.  II.  368.  III.  166*. 

.  . ,  roU.  II.   358.  xvii. 

Recreant.  III.  340.  IV.  348. 
Redor  of  a  church.  I.  384. 
Redlorial  tithes.  I.  388. 
Recufants,  popiih.  IV.  55.  124. 
Reciifaiiojudicis,   III.  361. 
Reddendum  of  a  deed.  II.  299.  i.  iii* 
Re-diifeifin,  writ  of.  III.   1 88. 
Redrefs  of  injuries.  III.  2. 
Reference  to  mafters  in-chancery .  III. 

453-  ■       * 

Reformation  of  religion.-  IV.  430. 

Refufal  of  a  clerk.  I.  389. 

Regaliay  tnajora  et  minora.   I.   241 . 

Regard,  court  of.   III.  yz, 

Regardant,  villeins.  II.  93, 

Regent.  I.  240. 

-,  queen.    I.  219. 

Regifter  of  deeds.  I^  343. 

-  ...  -  marriages.  IV.  163, 


Regifter  of  feamen,  I,  ^i^r*-: 
Regiftrum  omnium  bremum*   III.   iS^, 
Regnant,  qaeen.  I. '219. 
Regrating.   IV.   160. 
Rejoinder.   III.  310. 

in  error.   III.  xxv.  , 

Rehearing.  III.  453. 

Relation  back  in  bankruptcy .  II.  486. 

forfciture.  IV.  381. 

386,  387. 
-  -  judgments.III.420, 

421. 
Relations,  private.  I.  422. 

.  . public.  1.   146. 

Relativerightsandduties.  I.  123. 146. 
Relator,  in  informations.    III.  264. 

427.   IV.  308. 
Releafe  of  lands.  II.  324.  iii. 
Relief.  II.  56.  65.  87.  IV.  418.420. 

Religion,  oiTences  againft.  IV.  43. 
Religious  impoftures.   IV.  61. 
Remj  information  /«.  III.  262. 
Remainder  in  chattdd  perfbnal.  II. 

398. 
•---.-.  of  lands.   II.   i64« 

-  ...  .^  writofformedonin.  111« 
192. 

Remedial  part  of  laws.  I.  55. 

-  -   -   -  ftatute.  I.  86. 
Remife.   II.  xv. 
Remitter.   IIl.   19.  190. 
Removal  of  poor.  I.  364. 
Rent.  II.  41,  42.   57.  299. 

-  •  -  charge.  II,  42. 

-  -  -,  remedy  for.  III.  6.  206.  231. 
IV.  441. 

feck.   II.  42. 

-•-  -  fervice.  II.'  41. 

,  fubftraftion  of.  III. .  230. 

Repetitum  namium,    III.    149. 
Repleader.  III.  395. 
Replevin.   III.   13.   170. 

-  -   -    -,  adion  of.  III.  146« 

-  -   -•  -,  bond.  III.  148. 
Replicatio.   III.   3 lO.    ' 
Replication  at  law.'  III.  ^o^.iv.xxiii. 
-^-  in  criminal  cafes.   IV» 

339-  v: 

. -»..  cquity.  III.  448. 

Reporti 


t 


I     N     D     E     X. 

Reports  by  thc  mafter  in  chancery.  Retornobaiffti^cwTitdfAlLi^o.^i^. 

III.   453»  .  Reiraxit,   III.   296.  395. 

-  -  -  -  of  ^judged  cafes.  I.  71.  Retiirn,  falfe  or  double.   I.  180.     . 

Reprefentation  in  defcents.  II.  217. -,  a<aionfor.  III.  111*572^ 

.-----. ---ofthe  ----,  irreplcvifable,  writ  of.  IU. 

crown.   I.   194.  201.  150. 

^.j dilhibution.     II,  -  -  -  -  of  writs.   III.   273. 

517.  — -,.  form  of.    II.   xiv. 

- •.---  parliament.I.159.*       xyii.  xix.  III.  iii.  v.  vii.  xii,  xiii, 

Reprieve.  IV.  394.  xiv,  xv,  xvi,  xvii.  xix.  xxi.  xxv. 

Reprifal  of  goods.  III.  4.  xxvii. 

Reprifals  on  foreigners.  I.  258.  Return-day  of  writs,  III.  275.    . 

Republication  of  will.  il.  379.  502.  Returns  of  the  term,   III.  277. 

Repugnant  conditions.   II.  156.  Revealed  law.  I.  42. 

Repuiation.  I.    134.  Revenue  caufes,  cognizange  of.   III. 

-  -    -    -,  injuries  to.  III.  123.  428. 

Requefts,    court    of.    I.    230.    III. -,  trialof.  IV.  281. 

51.  -  -  — ,  extraordinary.  I.  307. 
-------,  for  fmall  debts.  -  -  -  -,  ordinary.   1.  281. 

III.  81.  Reycrfal  of  attainder.   IV.   392. 
Rere-fiefs.  II.  57.  -  -  -   -    -  judgment.  III.  411.XXVI* 
Refcripts  of  the  emperor.   I.  58.  IV.  390. 

Re/cousy  writ  of.  III.  146.  *  -  .  -   .    -  outlawxy.  III..  284.   IV» 

Refcue.  IJI.  12.  170.  IV.  125.  131.        320.  392.  s 

Refidence.  I.  390.  392.  Reverfion.   II.   175. 

^5Mwz/«  df  inteftates'efFe6ls.  II.  514. -,  it's  incidents.  II.  176. 

Refignation.   I.  ^'S^.  393.  -----  —  affignee,    intitled    to 
Refiilance.  I.  251.  IV.  436. 440.  what  remedies.   lil.  158. 

Refpite  of  jury.  III.  354.  x.  Re^vertendi  animus.   II.  392. 

Refpondeat  oufter,  III.  303.  396.  IV.  ^^<y^r/^r,writofformedonin.  III.  192* 

338.  Review,  biU  of.   [II.  454. 
Re/pondentia,   II.  458.  -  -  — ,  commiflion  of.  III.  Sy. 
Re/pon/a  prudentum,    I.  80.  Reviling  churcH  ordinances.  IV.  50. 
Reflitutioninblood,  ^V.  IV.  402.  Revival  of  perfons  hanged.  IV.  406. 
of  conjugal  *rights.     III.  Revivor,  bUl  of.  III.  448. 

94.  Revocation  of  devifcs.  \L*  376. 

-  — ftolen  goods.  IV.  362.  - —  ufes.  II.  335.  339.  xi« 

.  . .  temporalties.   I.  380. will.   II.  502. 

IV.  421.  Revolution,  v^.  Z>.  1688.  I.  211.  IV. 
...  —  -  -  writof.  IV.  188.363.         440. 

Reiloration,  ^.  Z).  1660. 1.  2jo.  (V.  Rewards  for  apprehending  offenders. 

438.  ^  IV.  294,  295.  i 

Reftraining  ftatute.  I.  87. -  ^  difcoveringaccompliccs.  J 

of  leafes.  II.320..       IV.  331.  ^- 

IV.  432.  Ridings.   I.   117."  .  "' 

Refulting  ufe.  II.   335.     •  Right  clofe,  writof.  II.  99.  III.  195.  i 

Retainer  of  debts.  II,  51  x.  III.  18.  .  -  —  -  -,  /ecundum    con/uetudinem  \ 
.  -   -    -    -  fervants  by  another.  III.        maneriiy  writ  of.   III.  195. 

142.  -  .  -  15^^  rationabili  parte,    writ  of. 
Retaliation.  IV.  12.    •  III.   194. 

Reiorno  hahendoy  pkgii  de^  III.  148.  -  -  *,  mere  writ  of.  III.  193. 

Ii3'  Righil 
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Right  of  adv(nifon>  writof.  III.  243.  Safe-condudls,  violadonof.   IV.  68- 

250.  Saint  Martin  Zf  ^r^ff^,  court  of.  IIL 
f   -   *  -  dower,  writ  of.  III.  183.  80. 

-  -   -  -  poiieflion.   II.   196.  Saladine  tenth.   I.  309, 

-  -   -  -  property.   li.  197.  Sale.   11.  9.  446. 

-  -   -  -  ward>  writ  of.  11 1.  141.  ---of  diilrers.  III.  14. 
»  -  -,  patent,  writ  of,  III.  141.  i.  Salt-duty.   I.  322. 

-  -  -,  petitionof.  I.  128.  111.  25$.  Salvage.  I.  293.  II.  458.  460. 
IV.  437.                                 \  Sandion  of  laws.   I.  56. 

T  T  ',  quiadomiMusremiJit  curiam,vtrit  Sanftuary.    IV.   332.   365.    436. 

of.  111.   195.  ii,  iu.  Sark,  ifland  of.  I.  107. 

-  -  •.•y«r</i^/a/«fr,  writof.  HI.  233.  Satijdatio,  III.  291. 

Rights.  1.   122.  Satisfa6tion,  entry  of,  on  record.  IV. 

-  -    -,  billof.  I.   128.  IV.  440.  428. 

*•    -    -  of  perfons.  1.   122.  Saxon  laws.  I.  64.  IV.  410.  412. 

•  -    -    -  things.   II.  I.  Scaleof  crimes  andpunifhments.  IV* 
Rioc  IV.  125.  142.  146.  18. 

Riot-a6t.  IV.  142»  143.  440.  Scandal  or  impertinence  in  bills  in 

RiotousaiTemblies,  felonious.  IV.  142.         equity.   III.  442. 

Rivers,  annoyances  in.  IV.  167.  Scamialummagnatum.l.j^oz.lII.  iz^, 

•  -   -,  banksof,deftroying.  IV.244.  Schire-men.  I.  398. 
246.  Schifm.  IV.  52. 

-  -   -,  (luices  on,    deftroying,    IV.  Schoolmafter.   1.  453.   IV.  54« 
'I44.  Sciences  auxiliary  to  the  ftudy  of  thc 

-  -    -,  fhefts  on  navigable.  IV.  239.         law.  I.  33. 

Robbery.   IV.   242.  Scirefacias  againft  bail.   III.  416. 

Roberds-men.   IV.    245.  — indetinue.   III.  413. 

Roguery,  incorrigible.  IV.  169. -  -  to  hear  errors.  III.  xxv, 

Rogues.   iV.   169.  ---«--   -  remove  an  ufurper's 
Romney-marfti,  laws  of.  III.  74.  clerk.   III.  ^48. 

Roots,  deftroying  of.  IV.  246. to  repeal  letters  patenj. 

,  ftealing  of.    IV.  233,  III.  261, 

Ropc-dancers.   IV,  167,  »---  —  --  revive    a    judgment. 

Routs.   IV.  146.  III.  ^2,1^ 

Royal  aiTent.  I.  154.  185,  ..  — fcci.  fll.  xxv. 

-  -  -  family.  I.  219.  225.  Scold,  common.   IV.  169. 

^  .  -  -  -  -,  marriages  of.  I.  225*.  Scotland.  I.  95.  IV.  292.  304.  427. 

IV.   117.  Scots,  or  afleffments.  III.  74. 

-  -  «  fiih.  I.  223.  290.  .  .  -  peers,  their  eledion.  I.  169. 

-  —  mines.  I.  295.  IV.  117.' 

Ruleof  court.  ill.  304.  ix,  Scripture,  fcoffing  at.  IV.  59. 

Rural  dean.  I.  383.  Scutage.  I.  310.   II.  74. 

r  —  deanery.   i.   112.  Se  defendendo,  homicide.  I.  130.  IV* 
Rydcr  to  a  bill,  1.   183.  183. 

Sea-banks,  deftroying.  IV.  244.^46. 

S.  Seal,  counterfeiting  th^  king's.  IV* 
Sabbath-breaking.  IV.  63.  83.  89. 

Saccularii*    IV.  242.  -  -  -,  great.  II.  346,  347.  III.  46. 

Sacrament,  reviling  of.  IV.  50.  -  —  of  a  corporation.   1.  475. 

Sacramentum  aecijionis.    111.  342,  -  ..  -,  privy.  II.  347« 

iSafe-condudts.  I,  259,  Sealing  of  deeds,  II,  305.  iii.  xii,xiii. 
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i 


Seals»  their  andquit^.  II.  ^  305. 
4   Sea-marks.  I.  264. 

,  dellroying.   I.  294. 

Seamen.  I.  420*. 
Seamen's  wages.  III.  107. 
....  wills  or  powers,  couiiter- 

feiting.   IV.  248. 
Second  deliverance,  writ  of.  III.  1 50. 

-  -    -  furcharge,  writof.  III.  239. 
Secondary  conveyances.  II.  324. 

-  -  -  -  ufe.  II.  335. 
Secretaries  of  fhite.  I.  338. 
Se^a,  III.  295.  344. 

•  --«</  moUttdinum,   l^c.   writ  </-f. 

III.  235. 

Becuttda  /uperoKeratione^  writ  de.    III* 

239. 
Securities  for  money,  their  true  con- 

ftrudion.  III.  439. 
Security  for  good  behaviour.  IV.  251. 

256. 
«   -  -  -   -  peace.  IV.   251.  254. 

-  -  -  -  of  perfon.  1.  129. 
Sedudion  of  women-children.    IV. 

209.    212. 

Seifin.   II.  209. 

•^   -   •  for  an  infbint.  II.  131. 

•  -  -,  livery  of,   II.  311.  i. 

-  -  -,  writ  of.  III.   412.   II.  359* 
xix. 

Seiilng  of  heriots,  l^c.  III.  15. 
Stte^ijudices.  III.  366. 
Self-defence.   III.  3. 
......-,  homicid»  in.    I.    130« 

IV.  183. 

Self  murdcsr.  IV.  189. 
Semi^plena  prohatio,   III.  37 1.  . 
Settatuj  confulta.   I.  80.   86. 
Sttt^tus  decrtta.  \*  86. 
Septennial  ele^ions .  1 .  1 89 .  433. 
Sequeib-ation  in  chancery.  III.  444. 
...   .  .  «  of  a  beneficei.  III.  418, 
Seijeant,  antient.   Al.   i8. 

-  -   -  «-  at  arms  in  chancery.   III. 
444. 

-.----  law.  I.  24.  III.  27, 

-  .  -  -^  premier.  III.  28. 
Serjeanty,  grand.  II.  73. 

-  .  .  -  -^  petit.  II.  81. 
Servants.  I.  423. 

,.  .  -  -^  battery  of.  IIL  142. 


Servants  embezzling  their  ;nailers* 

goods.   IV.  230,  231. 
,  firing  houfes  by  negligence^ 

I.  431.  IV.  222. 

-  -  -  -jt  larciny  by.  IV.  230. 

-  —  -,  maflerwhenanfwerable  for. 
I.  430,  431.  III.  154. 

-  —  .,  retainerof.  I.  425, 

-,  tax  on.    I.  327.  . 

Service,  feodal.  II.  54. 

-,  heriot.   II.  422. 

Seflion,  great,  of  Wales.    III.  'jj. 

-  -    -  of  gaol-delivery.   IV.  iii. 

-  ...  -  oyer  and  terminer.  IV.  i. 

^  -  -  -  -  parlijiment.  I.  186,  187. 

-  -    -,  quarter.  IV.  271.    274. 
Set-ofF.  III.  304.  IV.  442. 
Settlement,  ad  of.  I.  128.  216.  IV. 

440. 
Settlements  of  the  poor.  I.  362. 
Several  fifhery.  II.  39. 
Severalty,  eflates  in.  II.  179. 
Severance  of  jointure.  II.  186. 
Severity  of  punifhment.   IV.   16. 
Scwers,  commiffioners  of.   III.  73. 
Sextons*  I.  395. 
Sheep,  ^c.  ftealing  or  killing  with 

intent  to  fleal.  IV.  239. 
Shepway,  court  of.  III.   79, 
SherifF,  L  117.  339.  IV.  292.  413, 

428. 
SherifPs  court,  in  London.  III.  8o. 

toum.  IV.  273.  411.  424.. 

Shifting  ufe.  II.  335. 

Shipmoney.   IV.  437.  ^ 

Ships  in  diilrefs,  plundering  them.  I*^ 

294.  IV.  235.  239. 

-  -  -,  malicipufly  dsflroying.  I.  293  •/ 

IV,  245.  i 

Shire.  I.  116.  | 

Shooting  at  another.  IV.  207.         ^ 
Shop-books.    III.   368,  369. 
Shrubs,  deftroying  of.  IV.   246.     , ' 

-  -  -,  flealing  of.  IV.  233.  \ 
Shroud,flealing  of.  II. 429,  IV.  235*! 
Si  fecerit  tefecurum.  III.  274.  vii.  ' 
Signet,  privy.  II.  347, 
Significanjit,  writ  of.  IIL  I02,  ' 
Sigmngof  deeds.  II.  305.  iii.  xii,xii 
Siga-manual,  II.  347.  '| 
----.,  forgingit.  IVt  8^.  *! 

I  i  4  Similitcid 
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Similitudeof  handwriting,   IV.  J58. 
Simony.  I.  389.  393.  II.  278.  IV. 

62. 
Simple  contra£l,  debt  by.  II.  465. 

-  -    -  larciny.   IV.  229. 
Sine-cure.   I.  386. 
Single  bond.  II.  340. 

combat.  IV.   346. 

vOucher.  II.  xvii. 

Sinking-fund.   I.  332. 

Si  mn  omnes,   III.  59*. 

Six  clerks  in  chanccry.  III.  443. 

Sixpenny   dedudlion    from   penfions, 

6ff.    I.  327. 
Sknder.   III.  123. 
Slavery.   I.  418.  423. 
Slaves.  I.  127. 
SLdge.   IV.  92.  377.. 
Sluices  oirivers,  deftroying.  IV.  144. 
Small  dcbts,  courts  for.  III.  81.  IV. 

-  -  -  tithes.  T.  388. 
Smoke-farthings.    I.  325. 
Smuggling.   I.  318.   IV.  154. 
Socage.   ir.  79.   IV.  419. 

-  -    -,  free  and  common.    II.  79. 

-  -    -,  guardian  in.   I.  461. 

-  -    -,  villein.    II.  98. 
Society,  it*s  nature.   I.   47. 
Spdomy.    IV.  215. 

Sodor  and  Man,  bilhopric  of.  I.  106. 

112. 
Sokemans.  II.   100. 
Soldiers.    I.  408. 
'.  *    -   -  wandering.    IV.    164. 
>o!e  corporations.   I.  469. 
>o]icitor.   III.  26. 

-  -   -  general.    III.  27. 
"on  ajfault  demefne.  III.    120.    306. 
^jphia,  princefs,  heirs  of  her  body. 

i.  217. 
orcery.   IV.  60. 
overeignty.   I.  49. 
•---_-  of  the  kirig.   I.   241. 
Dul-fcot.   II.  425.     ,  ^ 
7uth-fea  company,  milbehaviour  of 
it's  oiHcers.    IV.  234. 
--.---  fund.    I.    331. 
jeaker  of  each  houfe  of  parliament. 
I.   181. 
leaking  with  profecutor.  IV.  363. 


Special  adminiilration.  II.  506« 

-  -    -  bail.    III.  287.  xix. 

-  -    -  bailiiF.   I.  345. 

-  -    -  baftardy.   I.  454. 

-  -    -  cafe.  III.  378. 

-  -    -  demurrer.  III.  315. 

-  -    -  imparlancc,    III.  301. 

-  -    -  jury.   III.   3C7. 

-  -    -  matter  in  evidencJe.  III.  3o6« 

-  -    -  occupant.   II.  259. 

-  -     -  plea.   III.  305. 

-  -    -  property.   II.  391. 

-  -    -  feffion.  IV.  272. 

-  -    -  ftatute.   I.  86. 

-  -    -  tail.   II.  113. 

-  -    -  verdid.  III.  377.   IV.  360. 

-  -    -  warrant.   IV.  291. 
Soepialty,  debt  by.  II.  465.  III.  155*^ 
Specific  legacies.    II.  512. 

-  -  -  «-  relief  in  equity.  III.  438. 
Spiriting  away  men  aod  children.  IV. 

219. 
Spiritual  corporations.   I.  470. 

-  -  -  -  court.    III.  6i, 
Spiritualties,  guardian  of.  I,  380. 
Spoliation.   III.  90. 

Sponjio  judicialis .    1 1 1 .   452. 

Springing  ufes.    II.-  334. 

Squibs.   IV.    168. 

Stabbing.    IV.  193. 

Stage  plays.    IV.  167. 

St^ke  driven  through  the  body.  IV. 

190. 
Stamp  duties.   I.  324. 
Stamping  of  deeds.  II.  297,  iii.  xii, 

xiii. 
Stamps,  forging  of.  IV.  249. 
Standard  of  ccin.   I.   278. 

-  -    -   -    _  weights  and  meafu^es.  I. 
274,  275.  IV.  275. 

Stannary  courts.  III.   80. 
Staple  commodities.  I.  315.. 
Starchamber,  court  of,  1.  230.  III. 
445.  IV.  266.  310.  429.  433.  437. 
Starrs.   II.  342.   IV.  266. 
Stated  damages.  lil.  435. 
Statham.  -I.  72. 
Statute.  I.  85.  ' 

-  -    -,  guardian  by.    I.  462. 

-  -    ->  merchant.  II.  j6o.  IVi  426. 
•*    -    -,  rolls.   I.  182. 

Statutc 
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Statute  ilaplc.  11.   i6o.  IV.  428.  '5«^/o^«a  ih  equity,  it's  originaL  III. 

-  .  —  -  -  -,  recognizance  in  na-  ,    52. 

turcof.   II.  160.  342,   IV.  431.  iSubfcription  of  witneffes.   II.  378. 

Statutes  of  a  corporation.  I.  475.  Subfcriptions,  unlawful.   IV.   117. 

Staundforde.    I.  72.  .  Subfequent  conditions.    II.    154. 

Stealing  an  heirefs.   IV.  208.  evideacc.  III.  403.  454. 

Sterling.   I..278.  455. 

Steward.   I.  427.  Subfidies,  ecclefiaftical.   I. '312. 

,  lordhigh.  III.  38^  -  -    -.  -,  lay.  I.  308.  3  lU  IV.  423. 

... -,.hiscourt.  IV.  261.  —   -    -,  on  exports  and  imports.  1. 

-  --  — ,     in    parliament.         316. 

IV.  260.  263.  SubftraAion  of  conjugal  rights.   III. 
._--.->-.,  ofthe  utiiverlity,         94. 

his  court.   IV.  277. legacies.   III.   98, 

of  the  hoafehold.  HI.  38.  rents  and  fervices.  III. 

... --,  his  court.         230. 

III.  76.    IV.  276.  tithes.   III,  88.   102. 

Stint,  common  without.  II.  34.  III»  SjiQCt&on  ab  intefiato,   II.  516, 

239.  to  goods  and  chattels.   II. 

Stif ulatio,  IIL  29 !•  430. 

Stipulatioo  in.the  admiralty  court. -  the   crown.     197.    IV-' 

III.    108.  440. 

5f/>/^/,  diftribution /^r.   II.  517.  Sufferance,  eftate  at.  II,   150. 

-  -    -,  fucceffion /«.    II.  217.  Suffrage,  who  entitled  to.   IL  171; 
Stocks  for  punifhment.    IV.  377.  Suggeftion  for  prohibition.  III.  113. 
,  of  defcent,  male  and  female. -,  profecution  by,  IV.  309. 

II.  234.  Suicide.   IV.   189. 

Stolen   goods,   recciving,  ^c,    IV.  Suit  and  fervice.  II.  54, 

132.   238.  atlaw.   III.  116. 

-  -    -  marriages.    IV.  209.  -  -  -  in  equity.   III.  442. 

Stoppage.    III.  305.  ,  orwitneffes.   III.  295.  IL  xvii, 

Stores,  embezzling  the  king's.    IV.  Summary  convidions.  IV.  280. 

101,  Summoners.  III.  279.  II.  xiv.  xviii. 
Strangers  to  a  fine.   II.  356.  III.  iii.  xiii. 

Striking  in  the   king's    palace,    or  Summons.   III.  279.  v. 

courts  of  juftice.   IV.  125.  276.  - beforeconviftion.  IV.  28U 

Study  of  thc  law,  it's  difcouragc- toparliament.  1. 149, 150, 

ments.    I.  31.  Sumptuary  lawsi    IV.  170. 

.. . ufes.  I.  6.  Sunday,  no  juridical  day.    III.  278. 

. --->  reftrained  in  Lon-        290. 

don.   I.   24.  Superfedeas^   writ  of.   I.  353. 

-,  why  negledled  in  Superfeding  commifllons  of  bankrupt. 


the  univerlities.   I.  16.  II.  488. 

Stultifying  one's  felf.  II.  291.  Superftitious  ufes,  information  of.  III. 
Subjeftion,  civil.   IV.  28.  228. 

Subinfeudation.  II.  91.  Supplemental  bill  in  cquity.  111.448. 

Subornation  of  perjury.    IV.    137.  Suppletory  oath.  III".  371. 

Suhpoena  ad  teftijicandum.  III.   369,  Supplica^vit.   IV.  253.  ' 

-  •    .    .  duces  tecunk,    III.  382.  Supplies.  I.  308. 

-  -   -  -  in  equity.  III.  445.  Supremacy.  IV.  430. 

Supremacy, 


1 
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Supremacy>  oath  of.  I.  368.  Technical  vtords  in  iadi&ments.  I^ 

-..--.---,  refufing  it.   IV.         306.     .  ' 

I15#  Tcmporalities  of  bifliops,  their  cuf^ 

Supreme  magiflrates.  I.  146.  tody.  1. 282.   IV.  421.    *  -^ 

-  -   -  power.   I.   49.    146. ---.--. -.     f^ 

Surcharge  of  common.   III.  237.  flitution.  I.  380.  IV.  421.  | 

Surplus  of  inteftates' effedls.  IL  514.  Tenant.  11.  59. 

Sur-rebutter.   III.    310.  -  -  —  lothcpraeciff,  II.  359.  36«^ 

Sur-rejoindcr.   III.  310.  Tender  of  amends.  III.  16. 

Surxender,  deed  of.  II.   326.  -----  ifTue.   III.  313. 

-  -  —  -  of  bankrupt.  II.  481. money.  I.  277.  JII.  303; 

» .  -  copyholds.II.  365.  368. oaths,  368.   IV.  124. 

Sorveyors  of  highways.  I.   357.  ►  -  -*  plea  of.  III.  303. 
Survivorihip.   II.   183.  vii.  Tenement.   II.  16.  59. 
of  things  perfonal.   II.  -  -' entailable.  II.  113. 

399.  Tenemental  lands.  II.  90. 

Suipenlionof  i»«^^^f«'/«/a6t.  I.  136.  Tenendum  of  sl  dted.  II.  298.  1. 

Sus.percoll.   IV.  403.  Tenths,ecclefiaftica].  I.284.  IV.  107. 

SN\ans,  ftealingof.  II.  394.  IV.  236.  -    -    -,  temporal.   I.  309. 

Swearing,  profane.  IV.  60.  Tenure,  difturbance  of.  III.  242. 

'       the  peace.   IV.  256.  Tenures,  antient.   II.  59. 

<^       Sweinmote,  court  of.  III.  72.  -  -  -  ^,  modem.  II.  78. 

g      Sycophants.   IV.  236*.  Term  in  law,  eftbign  day  of.   III. 
^yngrapha.    II.  296.  278. 

Synods.  t.  279. -,  firft  dayof.  III.  27S. 

--,  originalof.  III.  275. 

T.  —  - ,  returnsof.  III.  277. 

Tail  aftcr  poftibility  of  ilTue  cxtinft.  -  -  -  of  years.   II.  143.  iii.  vi.  iV. 
II.  124.  430. 

-  -  -  female.   II.  114.  Termintm  qui  praeteriit,  writ  of  entry 
general    II.  113.  vi.  ad.  III.  176.  183. 

-  -  -  male.    II.   114.  Termor.  II.   142. 

fpccial.  II.   113.  Terre-tenant.    II.   91.  328. 

,  tenant  in.  II.  112.  Teft  aft.   IV.  59.  439. 

Taking,  felonious.  IV.  230.  232.  Teftament.   II.   11,    j2.  373.   4.89. 
.  —  -,  unlawful.   III.  145.  499.   IV.  424.  430. 

Tale,  or  count.  III.  293.  Teftamentary  caufes.   III.  95. 

Tales  de  circumftantibus .  ill.  365,  xl. -  -  -  guardian.  I.  462.  IJ. 

'■"1  IV.  354.  -      ^  «8. 

^      .----.- ,  writ  of.  III. -  jurifdidtion  in  equity. 

^'^"  364.  III.  437. 

?      Talionislex.   IV.  12.  *  fpiri- 

Talliage.   I.  311.  IV.  419..  426.  tual  courts.   III.  07.   IV.  421. 

TarifF.    I.   314.  Teftamento  annexoi  ^Axti^x^&jniViOXi  cum, 
Taxation  by  the  houfe  of  commons.         II.  504. 

I.    169.  Teftatum  capias^   IIT.  283.  xiv. 

Taxes.  I.  139.  308.   IV.  426.  439.  T^^^ofwrits.  I.  179.  111.  274.  ap« 
.   •    -,  their  annual  amount.  I.  328.        pend.  pajfim, 

333.  ^  Teftesy  proof  of  will /^K  II.  508. 

Tayior,  conamon,  adlion  againil.  III.  -  -  -,  indXper.   IIL  336. 

i6c.  Theft.  IV.  229. 

Thcft, 
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Thcft,  it*s  puniihment.  IV.  236*. 

420. 
Thcft-botc,  IV.  133.  363. 
Theodofian  codc.   I.  81. 
Things  pcrfonal.   II.  384« 

•  -    -  rcal.   11.   i6. 

-  •    -  right  of.  II.  I. 
Thrcatcning  lctters.   IV.   137.   144. 
Threats.   III.   120. 

J  .  •  -  of  acciifation,  to  cxtort  mo* 

ncy,   IV.  136. 
Timbcr.   II.  281. 

-  -  -  -  trces,  ftealing.  IV.  233. 

.  *.  - ,  deftroying.  IV.  247. 

Tippling.   ly.  64. 

Tithes.  L  ^fS.  II.  24.  / 

«t   '    'i  cognizablc  in  c^uity.    III. 

437- 
..    -    -  of  fbrcfl  land.  III.  48. 

•  -    -,  original   diibibution    of.  I. 

384- 

-  -   -,  fubtmdlion  of.  III.  88.  102. 

Tithing.  I.    114.   IV,  411. 
Tithingman.  I.  115.  406. 
Titleof  ads  of  parliamcnt.  I.  183. 

-  -  -  to  lands.  II.  195. 

•  -  -  -  •  — ,  prctendcd,  felling  or 
buying.   IV.  136. 

-  -  -  thc  crown.  I.  190. 

-  -  -  things  perfonal.   II.  400. 
Tolcration.   IV.  52,  53.  440. 
ToU,  writ  of.  III.  34.   195.  i. 
Tongue>   cutting   out  or  difabling, 

IV.  206,  207- 
Tonnagc.    I.  316.   IV.  437. 
Tonfura  clericalis.   IV.   367. 
Tic^r//,  adtions  on«   III.   117. 
Torturc.  I.  133.  IV.  325. 
Tourn  of  thc  IheriiF.  IV.  273.  411. 

424. 
1  out  temps  prift .  III.  303. 
Town.   I.    115. 
Tradc,  it's  progrefs  in  England.  IV. 

419.  424.  428.  431,  432.  438. 

-  -    -,  oiFences  againft.   IV.  »54. 

-  -   .,  ofFcnfivc.  IV.   167. 

«   ..  -,  vnlawfal  cxcrcife  of,  I.  427. 

IV.  IS9*.      . 
Tradefmen.   I.  407^ 
«...  — «  a£tionsagainft.IIL  165. 
11 


Traitors.   II.  499.  IV.  75. 
Traniitory  adions.  III.  294. 
Tranfportation.  1. 137.  IV.  371.  377* 

401. 
Tranfportation,  rcturning  from.  IV. 

132.  371. 
Travcrfc  of  indiftmcnt.   IV.  351. 
... ofHccs.  III.  260. 

-  ....  plea.  III.  312. 
Treafon,  appeal  of.   IV.  314. 

-  -  -  -,  high.  IV.  75.  428. 

-  -  -,  mifpriiion  of.  IV.  Ii80, 
-,  peiit.  IV.  75.  203. 

-  -  -  -,  trials  in.   IV.  351.  440, 
Trcafurcr,  lordhigh.  III •  38.  44.  c6. 
.--.^    kiilmg    hmi*, 

IV.  84. 
Trcafure-trovc.   I:  295. 
...---«-  concealment  of.    I. 

297.   IV.  121. 
Trcatics,  leagues,  and  allianccs.  L 

257. 
Trebucket.  IV.  169. 
Trees,  deflroying.  IV.  246,  247. 

-  -  -,  ftcaling.   IV.  233. 
Trefayle.  III.  186. 
Trefpafs,  cofts  in.   III.  401. 

-  -   -   -  on  lands.  IIL  208,  209. 
the  cafc,  adion  of.  lil. 

52.    122. 

-  -    -    ^  1)1  et  armis,  a£lion  of.  III. 
120,    121.  123. 

Trcfpaflers  ^j^ /»/>/«.   III.  15. 
Trial.  III.  330.  IV.  342.  411. 

,  new.  111.  387.  IV.  361.  438. 

Triennial  cleflions.  L   189.   433. 

-  -  -  -  parliaments.  L   153.  430. 

^432- 

Trinity,  denial  of.  IV.  50. 

Trinoda  neccjjiias.  I.  263.  357. 11.  I02, 

Triors,  lords.   IV.  262,  263. 

-  -    -  of  jurors.   III.  263. 
Triplicatio.  III.  3x0.  . 
Trithine.   I.  117. 
Triverblal  days.   III.   424. 
Trovcr  and  converflon,  adUon  of.  IIL 

152.   IV.  363,   364, 
Truce,  brcakers  of.  IV.  68. 

-  -  -,  confcrvators  of.  IV.  69. 
Truils.   Jll.  356.  v,  vi. 

•     Trufts, 
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Tra(b,  wliere  cogmzabk.  III.  431. 

439- 
Tub-man>  in  the  exchequer.  III.  28. 

Tumuliuous  petitioning.  I.  143.  IV. 

147. 
Turbary,  common  of,  II.  34« 
Turnips,  ftealing.  IV.  233. 
Turnpikes,  dcflroying  of.   IV-   144, 
Tutor,  I.  306.   453.  460. 
Twelve  tables,  laws  of.  I.  80. 
Two  witnefles,  wheu  neceflary.   III. 

370.   IV.  356. 
Tyranny.   l.  126.   133. 

V.    U. 

Vacancy  of  the  throne.  I.  212.  214. 
Vacarius,  Roger.  I.   18. 
Vacating  records.   IV.  128. 
Vacations.    III.   276. 
Vadium  mcrtuum.    II,    I57. 

-  -    -  'uivkjfi,    II.    157. 
Vagabonds.    IV.   169. 
Vagrants.   IV.   169. 

-  -    -    -,  harbouringthem.  IV.  170. 
Valor  benef^ciorum»    I.    284. 

-  -  -  maritagii.    II.   70.  88. 
Valuable  conlideratidn.   II.   297. 
Valvafors.   I.  403. 

Vafal.   II.  53. 

Ubiquity  of  the  king.    I,    270. 

Udalright.    II.  45. 

Venary,  beafts  of.  IT.  415. 

Fenirefacias,  writof.  III.  352.  vi.  x. 

IV.    318.  351.  iii. 
Ventre  infpiciendoy  writ  de.   I.   456. 

-  -  "  fa  mere,  children  in.  I.  130. 
Venue.  III.  294. 

-  -    -,  whenchanged.  III.  294.  384. 
Verberation.   III.   120. 
Verderors.    III.  71,  72. 
Verdidl.  III.  377.  vi.  xi.  IV.  360. 

111.   VI.  * 

,  falfe.  III.  402.  IV.  140. 

Vetge  of  the   court.    III.   'j6*    IV. 

276. 
Vert,  venifon,  and   covert,  injuries 

to.  III.  71. 
Velled  legacy.  II.  513. 

-  -   -  remainder.   ll.   i68, 
Vetitum  namium,   III.  I49* 
Vicar.  !•   387. 
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Vicarages,  wherf  eftablilb^.    I.  587 

IV.  428.     ■ 
Vicarial  tithes.  I.  388. 
Vice-admiralty  couns.   111.    6$J- 
Vicinage, common  becaufe  oF-  IL,  33. 
VicinetOy  jury  de.  III.  385. 
Vicontiel  writs.   III.  238. 
Vidames,    I.    403. 
View  by  jurors.  III.  299.    "^s^* 

of  frankpledge.  iV.   279.  ' 

Vill.  I.   114. 

Villein.    II.   92.   IV.  420. 

-  -  -  -  in  grofs.    II.  93. 

-  -  -  -  regardant.   II,  93. 

-  —  -  fervices.   II.  6i. 

focage. 'II.  61.  98. 

Villenage.    II.  89.  92. 
----->  privileged.   II.  98. 
----->  pure.    II.  61.  no. 
Villenous  judgment.    IV.  136. 
Vinculo  matrimonii,6\.\'QXCta,  II T.  94.. 
Viner,  Mr.  his  inflitution.  I.  27. 
Violating the  queen,  ^f .  I.  222,  223. 

IV.   81. 
Violent  prefumption.    III.  371. 
Virge,  tenant  by.  II.    148. 
Virgin  Mary,  a  civilian  and  canomfl, 

I.  21. 
Vifcount.   I.  398. 

Vifitation  books  of  heralds.  III,  105. 
Vifitor.   I.  480. 

-  -    -  of  civil  corporations,  I.  48 1  • 

-  -    -    -  colleges.   I.  482. 

-  -    -    -  hofpitals.  I.  482. 
Vifne,   III.  294.    IV.   350. 
Vi^o  'uadioy  eftate  in,  11.    157, 
Umpire,   III.    i6. 

Unanimityof juries.  III.  376.  IV-^r^. 
Uncertainty  of  the  law.  III.   325. 
Vncore prifi ,    III.  303. 
UnderlherifF.   I.  .345. 
Underwood,  ftealing.   IV.  233. 
Union,  articles  of.  I.  96. 

-  -   -  of  Great  Britaih.  I.  93.  IV. 
42 j7.  440. 

Unities  of  joint  eftates.   II.  180, 
Uni^verfttates ,   I.  469. 
Univerfity.   I.   471. 

-  -  -  -,  burgeffes  of.  I.   1 74. 
,  chancellor  of,    his  certi- 

licate.    111.  335. 

Univerfity,    • 
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Univerfity,  courts  or.   IJI.   83.    IV. 
.j  277. 

*",  .  -  -  .  -,  right   of,    to  popifh  ad- 

^T  vowfons.   llf.    251. 

^'  -  —  -  -,  ftudy  of  the  law  in.  I.  26. 

*  Unknown  perfohs,  larciny  from.    IV. 

•?  236.   359.'  •        . 

Voir  diret  oath  of.   III.   332. 

Voluntary  efcape.  III.  415.  IV.  130. 

.  -  -  —  jurifdi£lion.    III.   66. 

<- manflaughter.   IV.   191. 

— oaths.  IV.  137- 

-  . wafte.   H.  281. 

Vouchee,  inrecoveries.  II.  358.  xviii. 
Voucher"   lil.  300. 

-  -  *  -,  in  recpveries.  II.  ^^S.xviii. 
Ufes.  II.  137.  271.  327.  III.  52.  IV. 
.     427.  429,  430. 

-  -  -,  covenant  to  ftand  feifed  to.   II. 

338. 
,  deeds  to  lead  or  dedare.   II. 

339.  363.  ix,  X. 

,  ftatute  of.   II.   332.   IV.  430. 

Ufurpation  of  advowfon.   III.   242. 

-  -  —  -  -  franchifcs  or   oftices. 

III.  262. 
Ufiira  maritima.    II.  458. 
Ufury.  11.454.  IV.  116-  158. 
VfusfruSius,  'II.  327. 
Uterinus  frater .   II.  232. 
Uttering  falfe  money.   IV.  89.  99. 
Vulgaris  purgatio.    IV.  342. 

W. 

Wagerof  battel.    III.  337.   339.  iii. 

IV.  346.  41 8i  421.  4^4. 

-  -  -  -  -law.  III.341.iV.414.  424. 
Wagering  policies.   II.  460. 
Wages  of  members  of  parliament.  I. 

174. 

-  -    -    -  fervants.    I.  428. 
Waifs.   I.  297. 
Wainage.    IV.   379. 
Wales.-  I.  93.  IV.  427.  431. 
^  -  -,  courts  of.  III.  77. 

-  -,  part  of  England.    I.  99. 

-  -  -,  prince  of.   I.  223. 
•  ------,  compafling  and  ima- 

gining  his  death.    I.  223.  IV.  76. 

-  -  -,  princefs  of.   I.  223. 


Wales,  princefs,  violatingher.  I.  223  . 

IV.  81. 
Wandering  foldiers  aad  marincrs.  I V. 

164. 
Want.  IV.  31. 
Wapentakes.    I.  116. 
War  and  peace,  right  of  making.    T, 

257.  ^ 
,  articles  of.  I.  415. 

-  -  -,  levying againft the king.  IV-  8r. 
Ward  by  conftables,  ^c.  I.  356.  IV. 

292.  426. 
Wards  and  liveries,  court  cf»  III. 

258. 
Wardftiip  in   chivalry.   II.  67.   IV. 

418.   420,  421. 

-  —  -  -  copyholds.   II.  97 4  ' 

*  focage.   II.   87. 

Warrant.    I.  137.   IV.  290. 

-  -   -    -  ofattorney,toconfefsjudg- 
ment.    III.   397. 

Warrantia  chartae.    II I.    300. 
Warranty  of  chattels  perfonal.    II. 

45^- 
.--..-.  goods  fold.  III.    166. 

-  ------  lands.  II.  300.  i.  xv. 

xviii. 

Warren,  beafts  and  fowl^of.  II.  38, 

-  -  ♦  -,  robbery  of.   IV.    236.    ' 
----  —  --^in     difguife.     IV- 

144. 
Wafte.  II.  281.   III.  223. 

-  -  -,  how  prevented  in  equity.  III. 
438.^ 

-  — ,  impeachment  of.  II.  283. 
-,  -    -  lands.   II.   14.  90. 

-  -  -,  writ  of.  III.  227. 
Watch.    I.    356.   iV.   292.  426. 
Water.    II.    14.   18. 

Watermen  overloading   their  boats. 

IV.   192- 
Water-ordeal.  IV.  342. 
Ways.    II.    35. 

-  -   -  and  means,  committtee  of.  I. 

307-   . 

-  -  -,  difturbance  of.   III.  241. 

Weights  and  meafures.    I.   274.  IV. 
275.    424. 

-  -  -  -  . »  .,  -,    falfe.     IV. 

159.  — 

Weregild. 
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Wcregad,  IV.    188.  313.  413. 
WcUs,  propcrty  in.  II.  5. 
lVeft'Sax9u4age.  I.  65.   IV.  412. 
WhaleSj  propcrty  of,  I.  223. 
Wharfs.  I.  264. 
Whipping.   IV.  372.  377. 
White  rents.  II.  43. 
Whole  4)100(1.  II.  227. 
Widow*s  chamber.   II.  518. 
Wifc.   I.  433. 

-  -  -,  battery  of.   III.   140. 
Will,  dcfea  of.  IV.   20. 

•^  -  -,  efbitcs  at.  II.   145. 
of  the  lord.  II.  95.  147. 

-  -  .,  vitions.  IV.  21. 

\^^  and  teftaments.  II.  11,  12. 373. 

489.  499»  IV.  424.    430. 
Winchefter  mearure.   I.  27^. 
Window  tax.  I»  325. 
Wine,  adulteration  of.  IV»  162» 

-  -   -  licences.    I.  289. 
Witchcraft.  IV.   60.  436. 
Withdrawing  from  allegiancc.  IV.  87. 
Wttbemam.    III.   129.   146.   413. 
Witncfles.   III.  369. 

forprifoners.  IV.  359.441., 

,  tampcring  with.  IV.  126. 

-,  their  expenfes.  III.  369. 

IV.  362. 

-  to  dccds.   II.  307. 

•  ---.-   -  wills.   II,  501. 
Wtneffes,  trial  by.    III.  336. 
-.-.-,  two,  where  neceflary.  III. 

370.    IV.  350. 
Wmena-gemote.  \,  148.   IV.  412. 
Womcn,  appcals  by.  IV.  424. 
....  childrcn,  flealing  or  feduc» 

tion  of.   IV.  209. 
.  -  — ,  goilty  of  clergyablc  felo- 

nies.  JV.  369. 
.  -  -  -,  jury  of.  III.  362.  IV.  395: 
Woodmote,  court  of.  111.  71. 
Wood-ftcaling.   IV.  233. 
Wool,  ^r.  tranfporting.   IV.    154. 

428. 


Words,  a6tion  for.  III.  123- 

-  -    -,  cofls  in  adions  for.  III.  40!« 

-  -   -,  trcafonable.    IV.  79. 
Workhoufe.  IV.  370. 
Worthieftof  blood.,  11.  213. 
Wounding.    III.   121.  IV.  216. 
Wrcck»  1.  291.  II.  14.  m.  106.  IV. 

Writ.  III.  273. 

-  -  -  clofe.  II.  346. 

-  -  -  of  cledtion  to  parliament.  I* 

....  peeragc.  I.  400. 

-  -  patent.   II.   346. 

Writs,  forms  of.  III.  51.  183.  275« 

IV.  427. 
Writing  of  a  deed.  II.  297. 

-  —  -,  trcafon  by.  IV.  80. 
Writings,  ftealing  of.  IV.  234. 
Writtcn  conveyances.  II.  297. 

-  -  -  -  evidencc.  III.  368. 
Wrongs.   I.    122. 

•  .  •  .,  private.   III.  2. 

-  -  -  -,  public.  IV.  I. 

y. 

Year.  II.  140. 

-  -  -  and  day,  in  appeals  of  dcath. 

IV.  315.  335* 
.... ..  contiaual    clalnu 

III.  175. 
.. -.  copyhold  forfeit- 

ure.   II.  284. 
-.......•  eftrays.    I.   297. 

.........  fincs.  II.  354. 

.. *-..  murder.  IV.  197. 

306. 
.J.....  —  wrecks.  I.  292. 

-  -  -,  day,  andwafte.  II.  252.  IV. 

Ycarbooks.  I.   72. 
Years,  cftatcs  for.   II.   140.} 
Ycomcn.   I.  406. 

York,  cuftom  qE  thc  provmce  of.  II. 
518. 
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IR  W,  Blackstone's  Commentaries  on  the  Laws  of 
England,  elegantly  printed  in  4  Vol.  ^to.  Pri^e  4I.  45.  bound* 


Tracts,  cKiefly  relating  to  thc  Antiquities  and  Lawsof  Eng- 
landj  by  Sir  W.  Blackilone.  ^to.    Price  il.  is. 

Reports  of  Cases  determined  in  the  feveral  Courts  of  Weft^ 
minfter  Hall,  from  1746  to  1779.  Taken  and  compiled  by  Sir 
W.  Blackflone ;  publifhed  by  his  £xecutors,  with  an  Account  of 
his  Lifc.  2  Vol.  Folio.     Price  3I.  35. 

The  Justice  of  Peace;  or,  complete  Parifh  Officer.  By 
Richard  Burn,  LL.  D.  late  Chancellor  of  the  Diocefe  of  Car- 
lifle,  continued  to  the  prefent  Time  by  John  Burn,  Efq.  his  Son, 
one  of  his  Majefly's  Juflices  of  thc  Peace  for  the  Counties  of 
Weflmoreland  and  Cumberland,  i6th£dition,  with  an  Appendix, 
including  the  Statutes  of  28  Geo.  IIL  4  Vol.     Price  iL  los. 

EccLEsiASTicAL  Law,  by  the  fame  Author.  A  new  Edi- 
toon,  4V0L     Price  il.  8s. 

A  I^iGEST  of  the  Law  of  Adions  at  Nifi  Prius,  by  Ifaac 
EfpinafTe,  Efq.  of  Gray*s  Ihn,  Barrifler  at  Law.  2  Vol.  Price 
1 45. 

Cases  argued  and  determined  in  the  High  Court  of  Chancery 
in  the  Time  of  Lord  Chancellor  Hardwicke,  from  the  Year  1746 
to  1755.  With  Tables,  Notes,  and  References,  by  Francis 
Vt{cyy  Efq.  one  of  the  Maflers  in  the  High  Court  of  Chanccry 
in  Ireland.     Third  Edition,  2  Vol.     Price  il.  43. 

The  Attorney's  Vadb  Mecum  and  Client's  Inflruftor; 
treating  of  Adtions  (fuch  as  are  now  mofl  in  ufe) ;  of  profecuting 
and  defending  them ;  of  the  Pleadings  and  Law,  &c.  &c.  Bf 
John  Morgan,  of  thc  Inner  Temple,  Barrifler  at  Law.  3  VoL 
Price  il.  2s. 

The  Parliamentary  or.  Constitutional  History 
of  England,  from  the  earliefl  Times  to  the  Refloration  df 
King  Charles  IL  CoUedted  from  the  Records,  the  Rolls  of  Par^ 
liament,  the  Journals  of  both  Houfes,  &c.  &c.  withagoodln- 
dex,  24  Vol.     Price  7I.  75. 

Gray's  Debates,  belng  a  Continuation  of  ihe  above,  in 
lo  Vol.     Price  3I. 

An 
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An  Incvuiry  into  the  Nature  and  Caufes  of  the  Wealth 
of  Nations,  by  Adam  Smith,  LL.  D.  F.  R.  S.  one  of  the 
Commiifioners  of  his  Majefty*s  Cuftoms  in  Scodand,  &c.  &c. 
Fourth  Edition,  3  Vol.     Price  il.  is. 

An  Inquiry  into  the  Principles  of  Political  Oeconomy, 
being  an  Effay  on  the  Science  of  Domeftic  Policy  inVree  Nations, 
&c.  &c.    By  Sir  James  Stuart,  Batt.  2  Vol.  410.    Price  2I.  los. 

The  HisTORY  of.the  Decline  and  Fall  of  the  Roman  Em- 
piRE,  by  Edward  Gibhon,  Efq.  which  completes  a  Peiipd  of 
Hiflory  from  the  Age  of  Trajan  and  the  Antonines,  to  the  total 
Deftruftion  of  the  Roman  Empire  in  the  Weft;  adomed  with  a 
Head  of  the  Author,  and  Maps  adapted  to  the  Work.  6  Vol. 
4to.     Price  7I.  los.  bound, 

%*  Another  Edition  iii  1 2  Vol.  8vo.     Price  3I.  i8s. 

The  HrsTORY  of  England  from  the  Invafion  of  Juliu« 
Caefar  to  the  Revolution  in  1688,  by  David  Hume,  Efq.  in 
^  Vol.  adorned  with  Portraits  of  the  different  Sovereigns,  en- 
graved  by  the  moft  capital  Artifts.  A  new  Edition ;  to  whjich  is 
prefixed  his  Life,  written  by  Himfelf.     Price  2I.  i6s. 

The  fame   continued  from  the   Revolution  to  the  Death  of 
Get).  II.  by  T.  Smollet.     Printed  on  the  fame  Letter  and  Paper 
as  Hume's  Hiftory,  and  adorned  with  Portraits,  5  Vol.     Price 
il.  '155. 
«  • 

•#*  Complete  Setts  in  13  Vol. 

An  EccLEsiASTiCAL  HisTORY,  Ancicnt  and  Modern,  from 
the  Birth  oF  Chrift  to  the  Beginning  of  the  prefent  Century  j  in 
which  the  Rife,  Progrefs,  and  Variations  of  the  Church  Power 
are  confidered  in  their  Connedtions  with  the  State  of  Leaming 
and  Philofophy,  and  the  politicai  Hiftory  of  Europe  during  that 
Period.  By  the  late  learned  John  Lawrence  Mofheim,  D.  D. 
^ranflated,  and  accompanied  with  Notes  and  Chronological 
Tables,  by  Archibald  Maclaine,  D.  D.  To  the  whole  is  added, 
an  accurate  Index.  The  fourth  Editioh,  correfted  and  improved 
by  additional  Notes  and  feveral  Appendixes,  6  Vol.    Price  2I.  2s. 

The  Chronology  and  HisTORY  of  the  World  from  the 
Creation  to  the  Year  of  Chrift  1790,  illuftrated  in  fifty-fix 
Tables ;  fgur  of  which  are  Introdudory,  and  include  the  Ccnturies 
prior  to  the  ift  Olympiad,  and  each  of  the  remaining  fifty-two 
contain,  in  one  expanded  View,  ^fty  Years,  or  Half  a  Century. 
By  the  Rev.  John  Blair,  LL.  D.  lUuftrated  with  Maps.  Pricc 
3I.   13S.  6d.    FoJio. 
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